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NOTICE, 


This  work  aims  at  presenting,  in  a  popular  form,  everything  that  can  be  made  generally  in- 
teresting in  an  extensive  but  little  explored  department  of  our  literature,  the  records  of  proceed- 
ings of  all  kinds  in  Courts  of  Justice.  There  is  no  richer  store-house  of  curious  and  authentic 
facts  illustrative  of  human  character  and  conduct.  Even  what  are  called  civil  cases,  or  pleas 
between  private  parties  relating  merely  to  rights  of  property  or  to  injuries  for  which  compensa- 
tion is  sought  in  pecuniary  damages,  sometimes  bring  out  the  most  extraordinary  scenes  of  life 
or  conflicts  of  evidence.  Witness  the  famous  Douglas  cause.  In  so  far,  again,  as  trials  at  law 
nave  had  for  their  object  the  investigation  of  crime,  they  are  a  history  of  passion  and  adventure 
often  as  exciting  as  any  fiction,  with  all  the  impressiveness  and  substantial  value  of  truth.  The 
contemplation  of  the  mere  naked  act  of  crime,  indeed,  is  neither  very  salutary,  nor  very  at- 
tractive to  minds  of  any  cultivation  ;  but  the  disclosures  on  a  trial  have  seldom  much  reference 
to  that ;  their  absorbing  interest  is  commonly  derived  from  other  sources  altogether  :  first,  from 
the  train  of  circumstances  which  led  to  the  conception  of  the  crime,  the  education,  habits,  and 
character  of  the  criminal,  his  temptations  and  prompting  opportunities;  secondly,  from  the 
course  of  means  by  which  he  pursued  his  object,  frequently  displaying  talent  and  courage  of  a 
high  order,  but  generally  wading  deeper  in  guilt  at  every  step,  and  committing  many  crimes 
in  order  to  compass  one;  thirdly,  from  the  progress  of  the  evidence  upon  which  the  fate  of  the 
accused  person  hangs  suspended,  often  in  the  trembling  balance  of  life  and  death. 

These  are  all  sources  of  interest,  not  only  of  a  legitimate  kind,  but  even  of  a  moral  character, 
fraught  with  instruction  and  improvement  for  head  and  lieart.  And  as  for  the  power  of  such 
details  to  take  hold  of  the  imagination,  all  experience  testifies  to  that.  There  are  i'ew  things  that 
enchain  the  attention  of  all  sorts  of  people  like  the  chain  of  evidence  in  an  interesting  trial  at  law. 
Some  of  the  most  successful  fictions  have  been  in  the  main  merely  imaginary  trials  at  law — in- 
geniously contrived  imitations  of  the  same  long,  apparently  conflicting,  but  ultimately  concur- 
ring, trains  of  incident,  the  gradual  development  of  which  keeps  curiosity  on  the  stretcli  in  a 
real  trial.  Godwin's  Caleb  Williams  is  an  instance.  But  such  fictions  are  usually  in  many 
things  as  false  to  nature  as  they  are  in  fact;  in  default  of  the  rare  fnventive  genius  of  a  Fielding 
or  a  Defoe,  which  emulates  the  opulence  and  variety  as  well  as  the  truthful  air  of  real  life,  the 
author  is  tempted  to  resort  to  exaggeration  and  distortion,  and  all  the  tricks  of  a  low  species  of 
art,  in  order  to  produce  effect :  he  seeks  to  move  the  feelings  of  his  readers  by  the  comparatively 
easy  labour  of  bringing  out  into  bold  relief  the  mere  physique  and  external  expression  of  his  sub- 
ject, which  it  is  the  business  of  art,  properly  so  called,  of  high  and  truly  poetic  art,  always  to  keep 
down,  and  to  present  in  subordination  to  the  workings  of  the  inner  spirit  of  the  scene  or  story. 


vi  NOTICE. 

The  reading  of  sucli  works  can  be  called  nothing  else  than  a  sort  of  intellectual  gin-drinking. 
All  truth,  on  the  other  hand,  worthily  apprehended,  is  a  revelation  from  heaven.  Besides  its 
higher  qualities,  also,  which  make  it  so  much  more  edifying  and  impressive,  truth  will  some- 
times transcend  the  happiest  imitative  attempts  of  fiction  even  in  the  quality  of  the  wonderful ; 
for  this  plain  reason,  that  an  incident,  or  combination  of  incidents,  may  have  actually  occurred, 
and  yet  may  be  too  strange  and  singular  to  be  invented  or  supposed  without  violating  the  pro- 
babilities of  fiction.  For,  while  fiction  is  confined  to  the  probable,  truth  has  the  whole  universe 
of  the  possible  for  its  realm. 

It  may  be  proper  to   intimate  here,  that,  although  it  has  been  deemed  expedient  to  take 
advantage  of  a  long-established  title,   the  present  Collection  of  Trials  at  Law  will  be  found  to 
differ  very  considerably  in  its  plan  and  character  from  the  well-known  French  work  called  the 
Causes  Ctlebres.     In  general,  no  attempt  will  be  made  to  work  up  the   facts  of  a  case  into  the 
form  of  a  regular  narrative;  but  the  Trial  itself,  or  all  of  it  that  is  interesting,  will  be  given, 
rather  than  any  story  or  summary  extracted  from  or  founded  upon  it.     If  this  be  a  less  ambi- 
tious design  than  that  of  the  original  French  work,  and  of  various  continuations  and  imitations  of 
it  in  French  and  other  languages,  it  is  not  without  some  other  advantages  besides  its  more  easy 
execution.     The  story  may  not  be  so  artificially  disposed  and  developed  as  by  the  other  method  ; 
but  it  may  be  given  as  fully,  and  probably  will  be  given  more  faithfully,  from  the  absence  of 
all  temptation  to  shape  or  adjust  the  incidents  with  tlie  view  of  presenting  them  so  as  to  produce  • 
the  most  harmonious  or  striking  effect.     They  are  here  simply  set  before  the  reader  in  the  order  i 
and  manner  in  which  they  were  brought  out  in  court  at  the  several   trials;  for  these  are  pecu-  I 
liarly  what  the  present  publication  professes  to  report ;  and  its  main  interest  must  be  expected  I 
to  be  found  in  the  sometimes  gradual,  sometimes  sudden,   discovery  and  establishment  of  the 
truth  by  testimony  or  tlie  confluence  of  circumstances,  in  its  extraction  by  cross-examination 
from   the  most  unwilling  lips,  in  the   curiosity    and  expectation   awakened   by  conflicting 
evidence,  and  in  the  whole  bearing  and  display  of  the  witnesses,  of  the  prisoner  (when  it  is 
a  criminal  case),  of  the  judge,  of  the  counsel,  of  all  the  actors  in  what   is  often  certainly , 
one  of  the  most  exciting  scenes  this  world  aflbrds,  and  one  in  which  as  much  of  human  character ' 
and  passion  is  sometimes  struck  out  as  in  any  other  whatsoever.     For  the  purpose  of  bringing 
the  reader  into  the  presence  of  this  scene,  free  use  will  he  made  of  any  reports  that  can  be  ob- 
tained of  curious  or  interesting  trials,  and  the  fuller  the  report  the  better,  but  whatever  is  super- 
fluous or  immaterial  to  the  elucidation  of  the   case  will  be  retrenched,  and  such   illustrations, 
will  be  added  as  can  be  collected  from  other  sources  and  are  necessary  to  make  the  narrative 
complete.     In  this  way,  an  endeavour  will  be  made  to  combine   whatever  is  essential  in  the 
fullest  and  most  accurate  legal  report  of  each  case  with  all  the  further   details  of  an  historical,; 
biographical,  anecdotical  or  other  miscellaneous  kind   into  which   the  subject  may  naturally 
expand. 

G.  L.  C. 
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-THE  TRIAL  OF  COUNT  KONIGSMARK  AND  OTHERS,  FOR  THE 
MURDER  OF  THOMAS  THYNN,  ESQ.     1682. 


Count  Konigsmark. 


The  remarkable  affair  of  the  assassination 
of  Mr.  Thynii  connects  itself,  in  its  origin, 
with  the  singular  position  and  fortunes  of  a 
daughter  of  tlie  noble  house  of  Percy. 

In  May,  1670,  died  at  Turin,  at  the  age 
of  twenty-six,  Josceline,  eleventh  Earl  of 
Northumberland,  to  which  title  he  had  suc- 
ceeded about  a  year  and  a  half  before,  on 
the  death  of  his  father,  Earl  Algernon,  the 
reserved  and  wary  piece  of  nobility  who 
figured  in  the  times  of  the  Civil  War  and 
the  Commonwealth,  and,  although,  as  Cla- 
rendon somewhere  intimates,  held  rather 
'  ornamental  than  useful  to  either  side,  yet 
managed  to  the  last  to  preserve  his  perpen- 
dicular on  that  slippery  stage.  Josceline, 
Algernon's    oidy   son,  by    his   second    wife, 

VOL.  I. 


Lady  Elizabeth  Howard,  a  daughter  of  the 
Earl  of  Suttblk — with  whom  Snlfolk  House 
at  Charing  Cross,  now  called  Northumber- 
land House,  came  into  the  family — had,  in 
1662,  at  the  age  of  eighteen,  after  havhig 
been  designed  by  his  father  for  her  elder 
sister,  who  died,  married  the  Lady  Elizabeth 
Wrottesley,  a  daughter  of  the  last  Earl  of 
Southampton  of  that  name  ;  and  of  this  mar- 
riage the  only  surviving  issue  was  a  daugliter, 
also,  like  her  mother  and  grandmother, 
named  Elizabetli  —  that  favourite  Englisli 
name  throughout  the  seventeenth  century — 
who  was  born  on  the  26th  of  January,  1667. 
In  December,  1669,  soon  after  lier  confine- 
ment of  another  daughter,  who  did  not  live, 
they  had  lost  a  son  born  about  two  years  be- 


ENGLISH  CAUSES  CELEBRES. 


fore;  and  it  was  to  divert  their  grief  for 
these  bereavements  that  the  Earl  and  his 
Countess  went  to  the  Continent  in  the  spring 
of  1670,  taking  with  them  the  afterwards 
celebrated  John  Locke  as  their  physician. 
After  a  short  residence  in  Paris,  the  Earl, 
leaving  the  Comitess  and  Locke  in  that  capi- 
tal, was  proceeding  by  himself  to  Italy,  when 
he  was  cut  off'  by  a  fever,  brought  on,  it  is 
said,  by  travelling  post,  in  hot  weather,  for  a 
number  of  days  in  succession. 

Thus  ended  the  male  line  of  the  Percies,  for 
nearly  three  hundred  preceding  years  Earls  of 
Nortlmmberland,  and  Barons  Percy  since  be- 
fore the  close  of  the  thirteenth  century.  The 
earldom  and  all  the  other  titular  honours  of 
the  family  were  extinct;  but  the  extensive  do- 
mains, over  great  part  of  which  her  ancestors 
had  ruled,  if  Ave  may  trust  tradition  and  the 
genealogists,  nearly  two  centuries  before 
the  race  of  William  the  Norman  was  seated 
on  the  English  throne,  remained  to  make 
Earl  Joscelines  infant  daughter  the  wealthiest 
heiress  in  the  kingdom,  llie  Comitess  her 
mother,  one  of  the  Windsor  beauties  to  whom 
the  pencil  of  Lely  has  given  immortal  youth 
and  bloom,  and,  as  the  heiress  of  her  ma- 
ternal grandfather  the  Earl  of  Chichester, 
the  mistress  of  estates  of  the  value  of  five 
thousand  a-year,  remained  in  Paris,  and, 
about  three  years  after  the  death  of  the 
Earl,  to  whom  she  is  recorded  to  have  been 
tenderly  attached,  was  Avon  in  marriage  by 
the  clever  and  aspiring  Mr.  Ralph  Montagu, 
then  the  English  ambassador  at  that  court. 
Some  notices  of  the  interesting  young  widow 
— she  Avas  onl)^  in  her  tAventy-third  or  tAventy- 
fourth  year  when  she  lost  her  husband — and 
of  the  progress  of  IMontagu's  assiduous  suit, 
hsive  been  preserved  in  the  correspondence  of 
Madame  de  Sevigne  and  her  ir lends.  When 
she  came  to  see  Madame  de  la  Fayette,  that 
book-making  French  Avoman  found  much 
more  to  surprise  than  to  dazzle  her  in  the  ap- 
pearance and  demeanour  of  the  much-talked- 
of  English  Countess ;  slie  seemed  to  under- 
stand what  was  said  to  her,  but  said  little  or 
nothing  herself:  she  was  ill  dressed;  and, 
although  she  appeared  to  have  once  been  very 
handsome,  she  retained  scarcely  a  trace  of 
])eauty,  or  even  of  youth.  Montagu  was  at  this 
time  her  professed  adorer,  and  he  Avas  a  man 


who  rarely  failed  of  success  Avith  Avomen,  or 
indeed  in  anything  on  which  he  set  his  heart. 
Grammont  has  described  him  as  having  no 
gifts  of  personal  appearance,  but  yet  a  man- 
ner and  a  tongue  that  made  him  almost 
irresistible.  ElseAvhere,  in  addition  to  the 
commendation  of  talent  and  a  clear  head,  he 
gives  him  credit  for  a  fair  share  of  malice. 
Lord  Dartmouth,  the  Tory  aimotator  on 
Burnet,  thus  records,  Avith  someAvhat  of  party 
cj-nicism,  the  manner  in  Avhich  he  achieved 
his  French  embassy,  to  Avhich  he  had  been 
appointed  in  1669: — '-Montagu  told  Sir 
William  Temple  he  designed  to  go  ambas- 
sador to  France.  Sir  William  asked  hoAV 
that  could  be ;  for  he  knew  the  king  did  not 
loA^e  him,  and  the  Duke  hated  liim.  That's 
true,  said  he ;  but  they  shall  do  as  if  they 
loved  me.  Which,  Sir  William  told,  he 
soon  brought  about  —  as  he  supposed,  by 
means  of  the  ladies,  Avho  Avere  ahvays  his 
best  friends,  for  some  secret  perfections  that 
Avere  hid  from  the  rest  of  the  Avorld."  It 
was  Montagu's  elder  brother,  EdAvard,  who 
is  said  to  have  been  dismissed  from  his 
post  of  Chamberlain  to  Queen  Catherine  for 
squeezing  her  hand.  Her  Majesty,  as  Dart- 
mouth tells  the  story,  "  asked  the  King  (hav- 
ing never  had  an  admirer  before  nor  after) 
Avliat  people  meant  by  squeezing  one  by  the 
hand ;  the  King  told  her,  love  ;  then  said  she, 
Mr.  Montagu  loves  me  mightily.  LIpon 
Avhich  he  Avas  turned  out."  This  dimissal 
sent  EdAvard  to  sea  :  he  Avent  as  a  volunteer 
Avith  his  uncle,  the  Earl  of  SandAvich,  and 
was  killed  along  Avith  that  gallant  com- 
mander in  the  tight  of  SoutliAvold  Bay,  in 
May,  1672 — a  catastrophe  Avhich  made  the 
lucky  Ralph  heir  to  his  father's  estates  and 
peerage.  It  Avas  in  the  year  1673,  as  has  been 
intimated,  that  he  at  last  succeeded  in  gaining 
the  hand  of  the  AvidoAV  of  th.e  Earl  of  North- 
umberland :  they  Avere  married  at  her  ances- 
tral seat  of  Tichiield,  in  Hampshire.  Boyer, 
the  historian  of  the  reign  of  Queen  Anne, 
Avho,  although  a  poor  Avriter,  it  has  been  ob- 
served seems  to  be  generally  Avell  informed, 
says  that  tlie  Countess  had  discreetly  retired 
to  France,  "  to  avoid  the  'amorous  addresses 
of  King  Charles  ;''  and  that,  Avhen  Montagu 
had  come  to  England  Avith  her,  and  married 
her,  he  returned  Avith  his  rich  prize  to  France 
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"  as  privately  as  he  came  over."  If  there  be 
any  truth  in  this  fragment  of  the  scandalous 
chronicle,  the  Countess  should  seem  to  have 
been  in  England  at  some  time  between  the 
death  of  the  Earl  and  her  second  marriage. 
It  is  known  that  she  and  her  husband  re- 
sided for  the  most  part  in  England  from 
1675  to  1678.  In  the  latter  year  they  re- 
turned to  France ;  and  now  fell  out  the  mis- 
adventure which  Burnet  thus  relates : — 
"  Montagu,  who  Avas  a  man  of  pleasure, 
was  in  an  intrigue  with  the  Duchess  of 
Cleveland,  who  was  quite  cast  off  by  the 
King,  and  was  then  at  Paris.  The  King 
had  ordered  him  to  find  out  an  astrologer,  of 
whom  it  was  no  wonder  he  had  a  great  opi- 
nion, for  he  had,  long  before  his  restoration, 
foretold  he  should  enter  London  on  the  29th 
of  May,  "60.  He  was  yet  alive,  and  Montagu 
found  him,  and  saw  he  was  capable  of  being 
corrupted.  So  he  resolved  to  prompt  him  to 
send  the  King  such  hints  as  should  serve  his 
own  ends.  And  he  was  so  bewitched  with 
the  Duchess  of  Cleveland,  that  he  trusted  her 
with  this  secret.  But  she,  growing  jealous  of 
a  new  amour,  took  all  the  ways  she  could 
think  on  to  ruin  him,  reserving  this  of  the 
astrologer  for  the  last  shift.  And  by  it  she 
compassed  her  ends ;  for  JMontagu  was  en- 
tirely lost  upon  it  with  the  King,  and  came 
over  without  being  recalled."  A  furious 
letter  from  the  Duchess,  acquainting  Charles 
with  Montagu's  proceedings,  is  preserved 
among  the  Harleian  manuscripts,  and  has 
been  printed.  The  rival  with  whom  she  ac- 
cuses the  ambassador  of  carrying  on  an  in- 
trigue is  her  own  daughter,  the  Countess  of 
Sussex !  already  four  years  married,  but  as 
yet  only  a  girl  of  sixteen :  (Charles  had  agreed 
to  acknowledge  her  of  the  blood-royal, 
though  the  matter  was  far  from  clear,  and 
had  made  Lord  Dacre,  who  married  her. 
Earl  of  Sussex).  Of  course  the  Duchess  pro- 
fesses that  it  was  she  who  had  rejected  Mon- 
tagu's love,  not  he  who  had  thrown  her  off. 
"  I  am  so  much  afflicted,"  she  says,  "  that 
I  can  hardly  Avrite  this  for  crying,  to  see 
a  child  that  I  doated  on  as  I  did  on  her 
should  make  me  so  ill  a  return,  and  join 
with  the  worst  of  men  to  ruin  me  ;  for  sure 
never  malice  Avas  like  the  ambassador's,  that, 
only  because  I  would  not  answer  to  his  love 


and  the  importunities  he  made  to  me,  was 
resolved  to  ruin  me."  She  goes  on  : — "  He 
has  neither  conscience  nor  lionour,  and  has 
several  times  told  me  that,  in  his  heart,  he 
despised  you  and  your  brother ;  and  that,  for 
his  part,  he  wished  with  all  his  heart  tliat 
the  Parliament  would  send  you  both  to  tra- 
vel ;  for  you  were  a  dull  governable  ibol, 
and  the  Duke  a  wilful  fool :  so  that  it  were 
5'^et  better  to  have  you  than  liim,  but  that 
you  always  chose  a  greater  beast  than  your- 
self to  govern  you."  There  is  much  more  of 
the  like  kind ;  but  the  conclusion  of  the  long 
diatribe  will  suffice  :  "  I  had  forgot  to  tell 
you  that  he  told  the  King  of  France  that 
many  people  had  reported  that  he  had  made 
love  to  me,  but  that  there  was  nothing  in  it, 
for  that  he  had  too  much  respect  for  you  to 
think  of  any  such  thing.  As  for  my  Lady 
Sussex,  I  hope  you  will  think  fit  to  send  for 
her  over,  for  she  is  now  mightily  discoursed 
of  for  the  ambassador.  If  you  will  not  be- 
lieve me  in  this,  make  inquiry  into  the  thing, 
and  you  will  find  it  to  be  true.  ...  I  pro- 
mise you.  that,  for  my  conduct,  it  shall  be 
such  as  that  you  nor  nobody  shall  have  occa- 
sion to  blame  me.  And  I  hope  you  will  be 
just  to  what  you  said  to  me,  whicli  was 
at  my  house,  when  you  told  me  you  had  let- 
ters of  mine;  you  said,  Madam,  all  that  I 
ask  of  you,  for  jj^our  own  sake,  is,  live  so  for 
the  future  as  to  make  the  least  noise  that  you 
can,  and  I  care  not  who  you  love.  Oh ! 
this  noise  that  is  had  never  been,  had  it  not 
been  for  the  ambassador's  malice.  I  cannot 
forbear  once  again  saying,  I  hope  you  will 
not  gratify  his  malice  in  my  ruin."  But 
this  discomfiture  did  not  keep  down  the 
buoyant  Montagu.  On  the  contrary  his  for- 
tunes rebounded  from  it  to  a  greater  height 
than  ever.  He  now  took  to  the  trade  of  pa- 
triotism, and  throve  by  that  better  than  lie 
would  have  done  if  he  had  continued  a  cour- 
tier in  the  changes  that  were  at  liand.  How, 
having  bargained  witli  tlie  French  king  to 
effect  tlie  overthrow  of  tlie  Earl  of  Danby,  for 
wliichservice  he  was  promised  100,000  crowns, 
though  it  is  believed  he  only  received  50,000, 
he  got,  by  a  most  dexterous  jerk,  tlie  upper 
hand  of  that  minister  at  the  moment  when 
Danby  thouglit  he  had  his  fonnidable  enemy 
in  the  toils,  and  was  about  to  crusli  him,  is 
li  2 
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related  in  all  the  histories.  He  became  Lord 
Montagu  by  the  death  of  his  father  in  1683  ; 
was  made  Earl  of  Montagu  by  King  Wil- 
liam at  the  Revolution ;  and,  finally,  in 
1705,  extorted  a  dukedom,  which  William 
had  refused,  from  the  Tory  and  high-church 
Anne.  Some  years  before  he  attained  this 
last  step  he  lost  his  quiet,  enduring  wife,  who 
probably  took  little  interest  either  in  the  in- 
trigues or  the  triuiuphs  of  his  ambition — for 
she  seems  to  have  lived  mostly  in  retirement 
witli  her  children,  whose  delicate  health  oc- 
cupied her  attention,  and  kept  her  constantly 
anxious  and  apprehensive.  The  few  notices 
we  have  of  her  are  to  be  found  in  the  letters 
of  the  admirable  wife  of  Lord  Rvissell,  who 
was  her  half-sister,  being  a  daughter  of  Lord 
Southampton  by  his  first  wife.  These  and 
nearly  everything  else  that  is  known  of  her 
have  been  collected  in  a  careful  and  eloquent 
memoir  by  Mrs.  Jameson  in  her  "  Beauties  of 
the  Covirt  of  King  Charles  IL"  It  appears 
that  she  and  her  husband  returned  to  France 
in  1680;  but  they  had  come  back  to  England 
before  February,  1687,  in  the  beginning  of 
which  month  she  lost  her  son  Ralph  in  his 
twelfth  year.  ''  Notliing  less  fatal  than  what 
happened  last  week  in  iny  poor  sister's  family, 
I  think,"  writes  Lady  Russell  to  her  friend 
Dr.  Fitzwilliam,  "should  have  kept  me,  lam 
sure  not  willingly,  from  writing  to  you,  good 
Doctor ;  but  you  will  not  wonder  I  found  no 
time  for  such  an  exercise  as  this,  when  you 
know  it  has  been  the  will  of  God  to  take  the 
life  of  her  eldest  son,  after  lying  ill  of  a  fever 
eight  days.  I  believe  she  takes  it  heavily, 
for  truly  I  have  not  seen  her  since  the  child 
died  on  Sunday  morning,  and  her  lord  and 
herself  went  on  Saturday  night  to  Lady  Har- 
vey's. She  gave  me  her  girl  to  take  home  to 
me ;  the  other  boy,  being  then  feverish  also, 
continues  in  the  house.  Now,  iny  own  sail 
trials  making  me  know  liow  mean  a  com- 
forter I  can  be,  I  tliink  my  best  service  is  to 
take  some  care  of  her  two  children,  who  are 
both  well  now  :  and  liope  God  will  be 
pleased  to  keep  them  so,  and  teach  her  to  be 
content."  After  this  she  is  traced  to  Wind- 
sor, where  she  lived  for  sometime.  Montagu, 
witli  all  his  profligacy,  had  as  magnilicent  a 
spirit  as  any  man  of  his  age,  and,  if  he  hesi- 
tated at   notliing  to  get  money,  he  at  least 


spent  it  both  with  liberality  and  taste.  In 
1678  lie  adorned  London  with  one  of  its  most 
splendid  mansions,  the  first  Montagu  House. 
Under  date  of  November  5th,  1679,  the  dia- 
rist Evelyn  writes,  "  I  was  invited  to  dine 
at  my  Lord  Tividale's  a  Scotch  earl,  a 
learned  and  knowing  nobleman.  We  after- 
wards Avent  to  see  Mr.  Montagu's  new  palace 
near  Bloomsbury,  built  by  our  curator,  Mr. 
Hooke,  somewhat  after  the  French ;  it  was 
most  nobly  furnished,  and  a  fine,  but  too 
much  exposed  garden.''  On  occasion  of  a 
subsequent  visit,  in  October,  1683,  he  gives  a 
more  detailed  description  of  this  "  stately  and 
ample  palace,'"  as  he  calls  it,  "  lately  built 
by  Lord  Montagu,  who  had  married  the 
most  beautiful  Countess  of  Northumberland.'' 
So  that  we  must  suppose  the  Countess,  after, 
or  perhaps  before,  her  second  marriage,  had 
recovered  the  good  looks  which  made  the  sen- 
sitive Pepys  exclaim,  when  he  saw  her  at  her 
father's  house,  in  1667,  newly  married  to 
Lord  Percy,  "A  beautiful  lady  indeed!''  and 
which  would  justify  the  picture  of  her  by 
Lely,  which  was  most  probably  painted  after 
her  first  husband's  death.  This  original 
Montagu  House  was  burnt  to  the  ground  on 
the  night  of  the  19th  of  January,  1687, 
through  the  negligence  of  a  servant : — "  for  . 
painting  and  furniture,''  says  Evelyn,  in  i 
noting  the  event,  "  there  was  nothing  more  | 
glorious  in  England."  iMontagu,  however, 
immediately  proceeded  to  rebuild  it  more  \ 
sumptuously  than  ever  ;  and  the  site  was  soon  j 
occupied  by  another  finished  pile — the  same  i 
that  still  exists,  and  has  long  been  known  as 
the  British  Museum.  After  completing  his 
London  house  he  proceeded  to  embellish  at 
great  cost,  by  building  and  other  operations, 
his  paternal  property  of  Boughton,  in  North- 
amptonshire ;  and  here  his  wife,  who,  after 
his  elevation  to  the  earldom,  relinquished  her 
first  title  and  took  that  of  Countess  of  Mon- 
tagu, wore  out  her  last  years.  She  died  tliere 
in  September,  1090,  either  in  giving  or  not 
many  months  after  having  given  birth  to  her 
third  son,  who  eventually,  by  the  death,  a  few 
years  after  this,  of  his  elder  brother  Winwood, 
styled  Lord  xMountlu'rmer,  became  the  heir  of 
his  father's  honours  and  liirge  estates,  and 
was  the  eccentric  but  kind-hearted  humorist 
so  well  known  through  the  earlier  half  of  the 
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last  century  as  John  Duke  of  Montagu.  The 
founder  of  the  titles  meanwhile  went  on  pros- 
pering to  the  end.  Within  two  years  after 
the  death  of  his  first  wife  he  managed  to  gain 
the  hand  of  the  mad  widow  of  tlie  second  and 
last  Duke  of  Albemarle,  who  had  vowed  to 
marry  none  but  a  sovereign  prince,  by  paying 
his  addresses  to  her  in  the  character  of  the 
Emperor  of  China  ! — a  stratagem  which  Col- 
ley  Cibber,  a  few  years  afterwards,  brought 
upon  the  stage,  in  the  courtship  of  Lady  Dainty 
by  Careless,  in  his  Double  Gallant,  or  the 
Sick  Lady's  Cure.  "  For  the  chat  of  the 
town,  as  to  the  successor  of  my  poor  sister, 
&c.."'  writes  Lady  Russell  to  Dr.  Fitzwilliam, 
on  the  19th  of  September,  1692,  "  I  will 
not  venture  to  hurt  my  eyes  for  it."'  By  this 
alliance  Montagu  acquired  an  addition  to 
his  revenues  of  6000^.  a-year —  at  the  cost 
however  of  sustaining  his  assumed  part  to  the 
last — for  he  never  ventured  to  undeceive  the 
imaginary  empress.  She  was  kept  in  the 
ground-floor  of  Montagu  House  during  his 
grace's  life,  '"  and  was  served  on  the  knee," 
Pennant  tells  us,  '•  to  the  day  of  her  death, 
which  happened  in  1734,  at  Newcastle 
House,  Clerkenwell,  at  the  age  of  ninety-six.'' 
On  the  accession  of  Queen  Anne,  Montagu 
struck  up  a  close  confederacy  waththe  lamous 
Duchess  of  Marlborough,  and  it  was  through 
her  that  he  obtained  his  dukedom,  in  consi- 
deration of  his  matching  his  only  surviving 
son  to  her  grace's  fourth  and  youngest  daugh- 
ter Mary.  At  last,  however,  he  died,  in  the 
beginning  of  March,  1709,  in  his  seventy- 
third  year.  Great  is  the  art  of  posthumous 
panegyric — bold  its  flights,  in  verse  or  the  sim- 
plest prose  : — ^'  To  sum  up  his  character," 
says  Boyer,  "  he  was  a  very  indulgent  parent, 
a  kind  and  bountiful  master,  a  very  hearty 
friend,  a  noble  patron  of  men  of  merit,  and  a 
true  assertor  of  English  liberty!"  But  this 
is  palpably  borrowed  by  poor  Boyer  from 
Shefheld  Duke  of  Buckingham's  character  of 
Charles  II.,  which  has  been  copied  and 
adopted  by  Hume  :  "  He  was  an  easy  gene- 
rous lover,  a  civil  obliging  husband,  a  friendly 
brother,  an  indulgent  father,  and  a  good- 
natured  master.  ' 

To  return  now  to  the  heiress  of  the  house  of 
Percy,  the  infant  daughter  of  Earl  Josceline. 
On  her  mother's  second  marria'^e  the  care  of 
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the  child  was  claimed  by  her  grandmother, 
the  widow  of  Earl  Algernon,  probably  on 
the  ground  of  some  family  arrangement  by 
which  that  Dowager  Countess  was  to  leave 
to  her  the  large  estates  she  possessed  as  one  of 
the  two  co-heiresses  of  her  father  the  late  Earl 
of  Sufl'olk.  It  appears  that  the  mother  at 
first  resisted  this  arrangement ;  but  lier  yield- 
ing temper  and  feeble  character  had  no 
chance  against  the  pertinacity  of  the  old 
lady — and  the  child  was  in  fact  consigned  to 
and  brovight  up  by  her  grandmother,  who  re- 
sided principally  at  the  ancient  mansion  of  the 
Percies,  Pet  worth  in  Sussex,  till  lately  the  seat 
of  their  descendants  the  Earls  of  Egremont, 
and  who  long  survived  the  events  about  to 
be  related,  dying  there  in  1705,  at  the  age  of 
ninety-seven.  She  seems,  as  Mrs.  Jameson 
remarks,  to  have  been  a  meddling  and  jealous 
old  woman,  who,  having  got  her  long-de- 
scended and  amply-dowered  grand-daughter 
completely  into  her  hands,  ''  made  her  the 
subject  of  constant  intrigues  witli  men  of 
power  who  wished  for  wealth,  and  rich  men 
who  wished  for  rank  and  power."  In  this 
way,  before  she  had  completed  her  thirteenth 
year,  the  Lady  Elizabeth  Percy  was  married, 
so  far  at  least  as  the  performance  of  the  ce- 
remony went,  to  Henry  Cavendish,  styled 
Earl  of  Ogle,  the  only  son  of  Henry,  second 
Duke  of  Newcastle  of  that  house.  But  Lord 
Ogle,  who  had  taken  the  name  and  arms  of 
Percy,  died  in  the  beginning  of  November, 
1680,  within  a  year  after  his  marriage,  leav- 
ing his  father's  dukedom  without  an  heir,  and 
the  heiress  of  the  house  of  Northumberland  a 
prize  to  be  battled  or  manaaivred  for  by  new 
suitors.  The  dowager  Duchess  of  Albemarle, 
who  long  afterwards  became  the  second  wife 
of  Lady  Ogle's  mother's  husband,  the  Earl  of 
Montagu,  Avas  a  sister  of  Lord  Ogle's. 

The  ,  fortunate  man,  as  he  was  doubtless 
deemed,  who,  after  only  a  few  months,  suc- 
ceeded in  carrying  oil'  from  all  competitors 
the  youthful  widow,  was  Thomas Thynn,  Esq., 
of  Longleat,  in  Wiltshire,  son  of  Sir  Thomas 
Thy7in.  of  Richmond,  in  the  county  of  Sur- 
rey, knight,  and  the  inheritor  of  the  extensive 
estates  of  his  uncle  Sir  James  Thynn,  who 
had  died  without  issue  in  1670.  The  Thynns 
had  been  settled  in  England  ever  since  the 
rei":n  of  John,   when   the   first  of  them,  two 
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brothers,  came  over  from  Poitou,  in  command 
of  a  body  of  their  comitrymen,  to  assist  that 
king  in  his  wars  with  the  barons.  Their  ori- 
gin, recorded  by  Matthew  Paris  and  other 
early  historians,  is  better  ascertained  than 
that  of  most  of  our  old  families.  They 
were  at  lirst  called  Bouteville,  or  Bote- 
ville ;  one  branch  of  the  family  residing  in 
Shropshire,  where  they  were  first  settled,  re- 
tained that  name  at  least  till  the  beginning 
of  the  last  century,  and  possibly  may  do  so 
still.  ;  John  Boteville,  who  flourished  in  the 
time  of  the  wars  of  the  Roses,  is  said  to  have 
been  the  first  who  took  or  got  the  name  of 
Thynn  :  he  dwelt  in  one  of  the  inns  of  court, 
and  thence  was  called  John  of  Thynn — that 
is,  of  the  Inn.  A  grandson  of  his,  who, 
about  1530,  published  a  well-known  edition 
of  the  works  of  Chaucer,  calls  himself  Wil- 
liam Thynn,  alias  Bouteville.  William 
Thynn,  who,  as  he  tells  us  himself,  was 
then  Chief  Clerk  of  the  Kitchen  to  Henry 
VIII.,  but  who  afterwards,  according  to  the 
genealogists,  became  Master  or  Marquis  of 
the  Household  to  that  King,  to  whom  his 
book  is  dedicated,  seems  to  have  been  in- 
cited to  his  task  in  part  by  his  love  of  the 
old  poet,  in  part  by  his  zeal  against  the  old 
religion,  which  was  handled  with  little  cere- 
mony in  some  of  Chaucer's  merry  tales. 
One,  the  merriest  of  them  all,  entitled  The 
Pilgrim's  Tale,  he  was  obliged  to  cut  out  of 
the  volume,  after  it  had  been  printed,  as  the 
story  is  told  by  his  son,  Francis  Thynn, 
Lancaster  Herald,  who  wrote  some  cu- 
rious animadversions  or  critical  remarks  on 
Speglit's  subsequent  edition  of  Chaucer, 
which  were  for  the  first  time  printed  from 
his  manuscript  only  a  few  years  ago.  "  In 
this  tale,"  says  Francis,  "  did  Chaucer  most 
bittely  inveigh  against  the  pride,  state,  co- 
vetousness,  and  extortion  of  the  bishops,  their 
officials,  archdeacons,  vicars-general,  com- 
missaries, and  other  officers  of  the  Spiritual 

Court This  tale  when  King  Henry 

the  Eighth  had  read,  he  called  my  father 
unto  him,  saying,  William  Thynn,  I  doubt 
this  will  not  be  allowed ;  for  I  suspect  the 
bishops  will  call  thee  in  question  fur  it.  To 
whom  my  father,  being  in  great  favour  with 
his  Prince  (as  many  yet  living  can  testify), 
said,  If  your  Grace  be  not  ofi'ended,  I  hope 


to  be  protected  by  you.  Whereupon  the 
King  bid  him  go  his  way  and  fear  not.  All 
which  notwithstanding,  my  father  was  called 
in  question  by  the  bishops,  and  heaved  at  by 
Cardinal  Wolsey,  his  old  enemy,  for  many 
causes,  but  mostly  for  that  my  father  had 
furthered  Skelton  to  publish  his  Colin  Clout 
against  the  Cardinal,  the  most  part  of  which 
book  was  compiled  in  my  father's  house,  at 
Erith,  in  Kent.  But,  for  all  my  father's 
friends,  the  Cardinal's  persuading  authority 
was  so  great  with  the  King,  that,  though  by 
the  King's  favour  my  father  escaped  bodily 
danger,  yet  the  Cardinal  caused  the  King  so 
much  to  mislike  of  tliat  tale,  that  Chaucer 
must  be  now  printed,  and  that  discourse  of 
The  Pilgrim's  Tale  left  out;  and  so,  being 
printed  again,  some  things  were  forced  to  be 
omitted;  and  The  Ploughman's  Tale  (sup- 
posed, but  untruly,  to  be  made  by  old  Sir 
Thomas  Wyatt,  father  to  him  which  was  ex- 
ecuted in  the  first  year  of  Queen  Mary,  and 
not  by  Chaucer),  with  much  ado,  permitted 
to  pass  with  the  rest ;  in  such  sort,  that,  in 
one  open  Parliament  (as  I  have  heard  Sir 
John  Thynn  report,  being  then  a  Member  of 
the  House),  when  talk  was  had  of  books  to 
be  forbidden,  Chaucer  had  then  for  ever  been 
condemned,  had  it  not  been  that  his  works 
had  been  accounted  but  fables."  But,  a 
few  years  later,  the  reforming  Thynns  had  a 
freer  air  to  breathe  in.  Sir  John  Thynn,  the 
nephew  of  the  editor  of  Chaucer,  attached 
himself  to  the  fortunes  of  the  Protector  So- 
merset, by  whom  he  was  kniglited  in  the 
field  after  the  battle  of  Pinkey,  and  who 
placed  great  reliance  upon  him,  both  in 
camp  and  council.  The  famous  John  of 
Padua,  the  architect  of  the  Protector's  own 
palace,  old  Somerset  House,  in  London, 
also  built  for  Sir  John  Thyim  the  house  of 
Longleat,  still  the  residence  of  his  re- 
presentatives, and  even  now  one  of  the 
most  magnificent  mansions  in  England. 
To  the  wealth  acquired  by  himself  and 
his  fatlier  out  of  the  spoils  of  the  church.  Sir 
John  Tliynn  added  about  2000/.  a-year 
by  liis  marriage  with  the  sister  and  heiress 
of  the  great  London  merchant  Sir  Thomas 
Gresham.  His  son,  also  named  Sir  John, 
acquired,  in  a  similar  way,  property  to  the 
amount   of  about    1000/.    a-year   more,  by 
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marrying;  the  daiighter  of  another  emineiit 
London  merchant,  Sir  Rowland  Heyward. 
Of  this  Sir  John,  Thomas  Thynn,  who  gained 
the  hand  of  Lady  Ogle,  was  the  great-grand- 
son. From  his  large  income  he  Avas  called 
Tom  of  Ten  Thousand,  which  in  those  days 
filled  the  ear  as  well  as  Tom  of  a  Hundred 
Thousand  would  do  in  ours — with  tlie  advan- 
tage of  the  alliteration  to  boot — and  the  so- 
ciety in  which  he  moved  was  the  highest  in 
the  land.  He  had  been  at  one  time  a  friend 
of  the  Duke  of  York,  afterwards  James  II.  ; 
but,  having  quarelled  with  his  Royal  High- 
ness, he  had  latterly  attached  himself  with 
great  zeal  to  the  Whig  or  opposition  party  in 
politics,  and  had  become  an  intimate  associate 
of  their  idol,  or  tool  for  the  moment,  the  Duke 
of  Monmouth,  He  had  sate  as  one  of  the 
members  for  Wiltshire  in  four  parliaments  ; 
and,  alter  the  prorogation,  to  prevent  the  pass- 
ing of  the  lirst  Exclusion  Bill,  in  July,  1679, 
he  was  one  of  the  persons  who  went  up  to 
the  King  with  a  petition  for  the  speedy  recal 
of  the  great  council  of  the  nation;  on  which 
occasion  his  Majesty,  addressing  himself 
specially  to  Thynn,  said  he  admired  tliat 
persons  of  their  estates  should  animate  people 
to  mutiny  and  rebellion,  and  that  he  wished 
they  would  mind  their  own  atfairs,  and  leave 
him  to  attend  to  his.  At  Longleat,  where 
he  lived  in  a  style  of  great  magnificence, 
Thymi  was  often  visited  by  Monmouth  :  he 
is  the  Issachar  of  Dryden's  glowing  descrip- 
tion, in  the  Absalom  and  Achitophel,  of  the 
Duke's  popularity-aud-plavidit-gathering  pro- 
gresses : — 

"  From  east  to  west  his  glories  he  displays, 
Aud,  like  tlie  sun,  tlie  l^iomijed  Land  surveys. 
Fame  runs  before  him,  as  the  mornin^'  star, 
And  shouts  of  joy'  salute  liim  from  afar  ; 
Each  house  receives  liim  as  a  (guardian  god. 
And  consecrates  tlie  place  of  his  abode. 
But  hospitable  treats  did  most  commend 
"Wise  Issachar,  his  wealthy  western  friend." 

A  set  of  Oldenburg  coach-liorses,  of  great 
beauty,  which  graced  the  Duke's  equipage, 
had  been  presented  to  him  by  Thynn. 

Another  of  Thynn's  intimate  friends  was 
William  Lord  Cavendish,  who,  in  1684, 
succeeded  his  fatlier  as  fourth  Earl,  and  after 
the  Revolution  was  made  Duke  of  Devon- 
shire—the same  who  gallantly  offered  to  ex- 


change clothes  witli  Lord  Russell,  when  he 
lay  condemned  to  death  in  Newgate,  and  to 
take  his  place  in  the  prison.  The  heiress  of 
the  house  of  Percy  was  nearly  connected  by 
affinity  with  the  families  both  of  Lord  Rus- 
sell and  Lord  Cavendish  ;  Lady  Russell,  as 
we  have  seen,  was  a  sister  of  her  moflier ; 
and  the  family  of  her  late  husband,  Lord 
Ogle,  was  a  branch  of  that  of  the  Earl  of 
Devonshire ;  so  that  it  may  be  supposed 
Thynn  was  probably  in  part  indebted  for  his 
success  in  his  suit  to  the  good  offices  of  his 
two  noble  friends.  It  should  appear,  how- 
ever, fr(mr  an  entry  in  Evelyn's  Diary,  that 
the  Duke  of  Monmouth  was  more  instru- 
mental than  either.  Algernon  Earl  of 
Northumberland  was  the  fatlier,  by  his  first 
wife,  Lady  Anne  Cecil,  of  Elizabeth  Coun- 
tess of  Essex,  who  was  consequently  a  half- 
sister  of  Earl  Josceline,  and  aunt,  by  the 
half-blood,  of  his  daughter  the  Lady  Ogle. 
Her  husband,  the  Earl  of  Essex,  -was  the 
same  who  destroyed  himself,  or  was  mur- 
dered, in  the  Tower,  on  the  day  of  Lord  Rus- 
sell's trial.  On  the  15th  of  October.  1681, 
'•  I  dined,"  says  Evelyn,  ''  with  the  Earl  of 
Essex,  who,  after  dinner,  in  his  study,  wliere 
we  were  alone,  related  to  me  how  much  he 
had  been  scandalized  and  injured  in  the  re- 
port of  his  being  privy  to  the  marriage  of 
his  lady's  niece,  the  rich  young  widow  of  the 
late  Lord  Ogle,  sole  daughter  of  the  Earl  of 
Northumberland ;  showing  me  a  letter  of 
]\Ir.  Tliynn's,  excusing  himself  for  not  com- 
municating his  marriage  to  his  lordsliip.  He 
acquainted  me  also  with  the  wliole  story  of 
that  unfortunate  lady's  being  betrayed  by 
her  grandmother  the  Countess  of  Northum- 
berland and  Colonel  Brett,  for  money  ;  and 
that,  tliough,  upon  the  importunity  of  the 
Duke  of  Monmouth,  he  had  delivered  to  the 
grandmother  a  particular  of  tlie  jointure 
which  Ml'.  Thynn  pretended  he  would  settle 
on  the  lady,  yet  lie  totally  discouraged  the 
proceeding,  as  by  no  means  a  competent 
match  for  one  that  both  by  birth  and  fortune 
might  have  pretended  to  the  greatest  prince 
in  Christendom  ;  that  he  also  proposed  the 
Earl  of  Kingston,  or  the  Lord  Cranburn,  but 
was  by  no  means  for  Mr.  Thynn."  The  Co- 
lonel Brett  here  mentioned  was,  we  suppose, 
the  same  person  who.  a  few  years  after  this, 
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married  the  Countess  'of  jMacclesfield  when 
she  had  been  divorced  for  adviltery  with  Earl 
Rivers — a  man  not  at  all  particular  in  these 
matters,  it  should  seem.  The  lady,  however, 
was  fated  to  be  a  second  time  wedded  only 
in  form :  her  marriage  with  Thynn  appears  to 
have  take  place  in  the  summer  or  autumn  of 
this  year,  1681  ;  and  she  was  separated  from 
him  immediately  after  the  ceremony.  One 
account  is,  that  she  fled  from  him  of  her  own 
accord  into  Holland ;  another,  and  more 
probable,  version  of  the  story,  makes  Thynn 
to  have  consented,  at  her  mother's  request, 
that  she  should  spend  a  year  on  the  Conti- 
nent. It  is  to  be  remembered  that  she  was 
not  yet  quite  fifteen.  The  legality  of  the 
marriage  indeed  appears  to  have  been  called 
in  question.  Evelyn,  under  date  of  January 
14,  1682,  notes  that  he  dined  at  the  Bishop 
of  Rochester's  (Dolben,  afterwards  Arch- 
bishop of  York),  and  that  the  Bishop  related 
to  him  "  how  he  had  been  treated  by  Sir 
William  Temple,  foreseeing  that  he  might 
be  a  delegate  in  the  concern  of  ray  Lady 
Ogle,  now  likely  to  come  in  controversy 
upon  her  marriage  with  Mr.  Thynn." 

It  was  noAV,  as  some  say,  that  she  first  met 
Count  Konigsmark  at  the  court  of  Hanover ; 
but  in  this  notion  there  is  a  confusion  both 
of  dates  and  persons.  The  Count,  in  fact, 
appears  to  have  seen  her  in  England,  and  to 
have  paid  his  addresses  to  her,  before  she 
gave  her  hand,  or  had  it  given  for  her,  to 
Thynn  :  on  his  rejection  he  left  the  country  ; 
but  that  they  met  on  the  Continent  there  is 
no  evidence  or  likelihood.  There  is  no  rea- 
son, at  any  rate,  to  believe — though  such  a 
surmise,  as  we  shall  find,  was  long  after- 
wards hazarded  by  the  rancour  and  fury  of 
party — that  either  the  newly- married  lady 
or  her  mother  was  privy  to  the  dark  design 
with  which  the  Count  returned  to  England  ; 
which  he  probably  conceived  either  when  he 
was  first  thrown  out  in  the  pursuit  of  the 
wealthy  young  heiress  by  the  decision  of 
those  in  whose  hands  she  was  in  favour  of 
Thynn ;  or,  at  least,  when  he  learned  that, 
after  all,  his  rival  had  ordy  obtained  nominal 
possession  of  her.  He  was  a  person  likely 
enough  to  flatter  himself,  without  further  en- 
couragement than  what  he  received  from  his 
own  vanity,  that,  if  he  could  only  get  this  legal 


formality  of  a  husband  out  of  the  way,  the 
twice-wedded,  twice-widowed  maiden  might 
still  be  his  own. 

Charles  John  Von  Konigsmark  (which  is 
the  proper  spelling  of  tlie  name,  though  often 
written  Konigsmark,  or  Koningsmark)  was 
a  Swede  by  birth,  but  was  sprung  from  a 
German  family,  long  settled  in  the  district 
called  the  Mark  of  Brandenburg,  on  the  coast 
of  the  Baltic,  the  cradle  and  original  domi- 
nion of  the  Markgraves  of  Brandenburg,  still 
its  rulers  in  their  modern  rank  of  Kings  of 
Prussia.  The  name  of  Konigsmark  is  one  of 
the  most  distinguished  in  the  military  annals 
of  Sweden  throughout  a  great  part  of  the 
seventeentli  century — from  before  the  end  of 
the  reign  of  Gustavus  Adolphus  down  nearly 
to  the  commencement  of  that  of  Charles  XII. 
The  first  of  the  Swedish  Konigsmarks,  John 
Christopher,  born  in  Germany  in  1630,  after 
having  held  a  commission  in  the  imperial 
army,  entered  the  service  of  Gustavus  in 
1660,  and  was  the  general  who  took  the  town 
of  Prague  in  1648,  at  the  end  of  the  Thirty 
Years'  War ;  and  there,  Avith  a  vast  amount 
of  other  booty,  recovered  the  famous  Silver 
Book,  the  Moeso-Gothic  Gospels  of  Bishop 
Ulphilas,  now  preserved  at  Upsal.  After 
the  peace,  whicli  his  success  had  contributed 
to  hasten,  he  was  appointed  Governor  of  the 
Duchies  of  Bremen  and  Yerden,  ceded  to 
Sweden  b}"^  the  empire,  was  made  a  count 
in  1050  at  the  coronation  of  Christina,  and 
died  at  Stockholm  in  1663.  Of  two  sons  of 
this  John  Christopher,  the  younger,  OtJio  Wil- 
liam, born  in  1639,  also  styled  Count  Konigs- 
mark, entered  the  French  service,  and  was 
made  a  marshal  by  Louis  XIY.;  was  re- 
called by  Charles  XI.  in  1672,  on  the  breaking 
out  of  the  new  general  war,  in  which  Sweden 
took  part  with  France  ;  on  the  restoration  of 
peace  by  the  treaty  of  Nimeguen,  in  1678, 
was  made  Governor  of  Swedish  Pomerania  ; 
and,  finally,  in  1686,  entered  the  service  of 
Venice,  by  which  state  he  was  employed,  as 
second  in  command  under  Morosini,  in  the 
war  against  the  Turks  in  the  Morea,  where 
he  had  distinguished  liimself  by  many  bril- 
liant operations,  when  he  was  suddenly  cut 
ofl'  by  a  fever  which  broke  out  in  the  camp, 
and  swept  away  a  third  of  the  army,  in  July 
1688,  while  he   was  conducting   an   attack 
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upon  the  isle  of  Negropoiit.  Tin's  Count. 
Konigsmark  was  an  author  as  well  as  a  sol- 
dier ;  a  book  of  German  hymns,  of  his  com- 
position, was  published  at  Stockholm  in 
1682.  Charles  John  Count  Konigsmark 
was  his  nephew,  being  the  eldest  son  of  his 
elder  brother  Conrad  Christopher  Count  Kon- 
igsmark, who  was  Master  of  the  Artillery 
in  Sweden,  and,  having  entered  the  Dutch 
service  after  the  peace  of  Breda,  in  1667,  rose 
to  the  rank  of  lieutenant-general,  and  was 
killed  in  1673,  while  serving  in  the  united 
army  of  the  Dutch  and  Imperial  forces  en- 
gaged in  the  siege  of  Bonne.  He  left  by  his 
wife,  Maria  Christina  Wrangel,  who  survived 
till  1698,  two  sons,  Charles  John  and  Philip 
Christopher,  who  have  been  confounded;  and 
two  daughters,  the  elder,  Maria  Aurora,  born  in 
1670,  afterwards  well  known  as  the  Countess 
of  Konigsmark,  the  beautiful  and  intellec- 
tual mistress  of  Augustus  11.  of  Poland,  and 
mother,  by  him,  of  the  famous  Marshal  Saxe ; 
the  younger,  Amelia  Wilhelmina,  who  be- 
came the  wife  of  a  Swedish  nobleman,  Charles 
Gutavus  'N'on  Lowenhaupt. 

Charles  John,  who,  it  will  be  seen  from 
this  detail,  was  after  his  father's  death  the 
head  of  the  family,  is  stated  to  have  been 
born  at  Nyborg,  in  the  isle  of  Funen,  in 
1659.  He  first  visited  England  in  1674, 
and  went  from  this  country  to  Paris,  where, 
being  introduced  to  the  highest  circles  by  his 
uncle  Count  Otho  William,  his  appearance 
and  accomplishments  enabled  him,  young 
as  he  was,  to  make  a  distinguished  figure. 
In  1677,  according  to  the  Biographical  Dic- 
tionaries, he  proceeded  to  Italy,  and,  thence 
finding  his  way  to  Malta,  set  out  on  a  cruise 
with  the  Knights,  and  behaved  with  the 
height  of  courage  and  daring  in  an  engage- 
ment with  a  Turkish  vessel  which  the  galley 
he  was  on  board  of  fell  in  with  soon  after 
they  had  put  to  sea.  He  was  one  of  the 
first  to  board  the  enemy,  and,  having  ven- 
tured too  far,  was  thrown  into  the  sea,  and 
narrowly  escaped  being  drowned,  in  addition 
to  being  wounded  in  the  foot  by  an  arrow. 
Having  acquired  a  high  reputation  by  this 
and  other  similar  exploits,  he  afterwards  vi- 
sited Rome,  A" en  ice,  and  Genoa  ;  and  then, 
continuing  his  travels  through  Portugal  and 
Spain,  presented  himself  at  Madrid,   on  the 


eve  ol"  the  marriage  of  the  King,  Charles  II., 
with  his  first  wife,  Maria  Louisa  of  Orleans, 
The  Countess  tl'Aunoy,  who  was  in  the  suite 
of  the  royal  bride,  and  v.'ho  afterwards  pub- 
lished a  curious  account  of  what  she  saw  and 
heard  in  the  course  of  her  journey,  which 
has  been  translated  into  English  under  the 
title  of  "  Ingenious  and  Diverting  Letters  of 
a  Lady's  Travels  into  Spain,"  has  celebrated 
his  behaviour  at  a  bull-baiting,  at  which  she 
was  present,  in  the  Placa  Major,  in  May  of 
this  year.  ''  The  King,"  says  the  Countess,  as 
her  lively  description  is  rendered  by  her 
English  translator,  "  had  a  mind  to  divert 
himself,  and  ordered  a  bull-feast  to  be  on 
the  22nd  of  this  month.  I  was  very  glad  of 
it ;  for,  though  I  had  heard  much  talk  of 
them,  I  never  saw  any  yet ;  and  the  young 
Count  de  Kon'gsmark  (in  the  original 
French  it  is  Conismark),  who  is  a  Swede, 
would  taurise,  or  bait  the  bull,  for  a  young 
lady  of  my  acquaintance.  So  that  I  was 
the  more  eager  to  go  to  the  Pla^a  Major  ; 
where  my  kinswoman,  as  she  was  a  Titulada 
of  Castiile,  had  her  balcony   set  up   with  a 

canopy,  a  carpet,  and  cushion  of  state 

The  first  day  I  was  there  the  alguazils 
came  to  the  gate,  which  is  at  the  end  of  the 
list,  to  fetcii  the  six  Knights  (of  whom  the 
Count  de  Konigsmark  was  one),  who  ofli'ered 
themselves  to  combat.  Their  horses  were 
handsome  to  admiration,  and  most  highly 
harnessed :  besides  those  they  rode  on,  they 
had  each  of  them  a  dozen  led  by  grooms, 
with  as  many  mvxles  loaded  with  rejones,  or 
garochons,  which  are  lances  made  of  very 
dry  fir,  about  four  or  five  feet  long,  painted 
and  gilt,  and  iron-work  very  well  polished ; 
and  the  mules  were  covered  with  velvet 
cloths  of  the  same  colour  as  the  combatants, 

with  their  arms  embroidered  in  gold 

The  Cavalleros  were  dressed  in  black,  em- 
broidered either  with  gold  and  silver,  silk, 
or  bugles.  They  had  white  plumes  of  fea- 
thers spotted  with  several  colours,  and  a 
rich  kind  of  diamonds,  with  a  hatband  of  the 
same.  They  had  scarfs,  some  white,  and 
others  crimson,  blue,  and  yellow,  embroi- 
dered with  gold.  Some  wore  them  round 
their  waist,  others  over  their  shoulders  like  a 
belt,  and  others  about  their  arm  :  these  last 
were   narrow   and   short.   .   Without    doubt 
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their  mistresses  presented  them ;  for  com- 
monly they  run  to  please  them,  and  to  show 
that  there 's  no  danger  to  which  they  would 
not  expose  themselves  for  their  diversion. 
They  had  also  a  black  cloak,  which  wrapped 
them  about;  but,  the  ends  })emg  thrown  be- 
hind them,  it  did  not  hinder  their  arms. 
They  Avore  little  Avhite  buskins,  with  long 
gilt  spurs,  which  have  oidy  one  sharp 
point,  after  the  Moors'  fashion.  They 
also  sit  a  horse  like  them,  which  is  called 
Cavalgas  a  la  Gineta.  The  Cavalleros 
were  handsomely  mounted,  and  looked 
gracefully  enough  for  this  country.  Thej^ 
were  nobly  born,  and  every  one  had  forty 
footmen,,  some  clothed  in  gold  mohair, 
trimmed  with  lace  ;  others  in  carnation-co- 
loured brocade,  striped  with  gold  and  silver ; 
and  the  rest  in  some  other  fashion.  Every 
one  of  them  v«ras  dressed  like  a  stranger,  whe- 
ther 'twas  Turk,  Hungarian,  Moor,  Indian, 
or  wild  people.  Several  of  the  footmen  car- 
ried a  bundle  of  those  garochons  I  liave  men.- 
tioned,  and  this  looked  very  well.  Thus  with 
all  their  train  they  crossed  the  Pla9a  Major, 
conducted  by  the  six  alguazils,  and  the  trum- 
pets sounding.  They  came  before  the  king's 
balcony,  and  made  a  profound  reverence  to 
him,  and  desired  leave  of  him  to  light  the 
bulls,  which  he  granted  to  them,  and  wished 
them  victory.  Tlien  the  trumpets  everywhere 
began  to  sound  again,  and  this  is  done,  as 
"twere,  in  defiance  of  the  bulls.  All  the 
people  fall  a  shouting,  and  repeat.  Viva,  viva 
los  b7-avos  Cavalleros  !  After  this  they  sepa- 
rate, and  salute  the  ladies  of  their  acquaint- 
ance. All  the  footmen  go  out  of  the  list, 
except  two  for  each  knight,  which  are  left  to 
can-y  their  rejones.  They  keep  close  to  their 
masters,  and  'tis  very  seldom  that  they  for- 
sake them."  The  Countess  saw  twenty  bulls 
baited  the  first  day.  *•'  There  came  out  a 
furious  one,"  slie  continues,  '•'  which  verj'- 
dangerously  wounded  Count  K'onigsmark  in 
his  leg,  and  yet  the  force  of  the  blow  did  not 
light  upon  him,  but  upon  his  horse,  whom  it 
burst.  He  quicldy  got  oil"  him  ;  and,  though 
he  is  no  Spaniard,  yet  he  would  not  be  ex- 
cused from  any  of  the  laws.  It  would  have 
drawn  pity  from  anybody  to  see  one  of  the 
finest  horses  in  the  world  in  such  a  condition  ; 
he  ran  violently  about  the  place,  striking  fire 


Avith  his  feet,  and  kicked  a  man  with  a  blow 
upon  his  head  and  breast.  The  great  rail 
was  opened  for  him,  and  he  went  out.  As 
for  the  Count,  as  soon  as  he  was  wounded,  a 
very  fine  Spanish  lady,  who  believed  that  he 
fought  for  her  sake,  stood  forward  in  her  bal- 
cony, and  with  her  handkerchief  made  seve- 
ral signs,  in  all  likelihood  to  encourage  him  ; 
but  he  did  not  seem  to  need  being  animated ; 
and,  although  he  had  lost  abundance  of  blood, 
and  was  forced  to  lean  upon  one  of  his  foot- 
men, who  held  him  up,  yet,  with  great  fierce- 
ness, he  advanced  v/ith  his  sword  in  his  hand, 
made  a  shift  to  give  a  very  great  Avound  to 
the  bull  on  his  head,  and  then  presently, 
turning  himself  towards  that  side  Avhere  tliis 
young  lady  for  Avhom  he  fouglit  Avas,  he 
kissed  his  sword,  and  suffered  lumself  to  be 
carried  aAva)'^  by  his  people  half  dead." 

Konigsmark  appears  to  have  returned  to 
England  in  the  early  part  of  the  year  1681. 
He  sailed,  Ave  are  told,  from  Gothenburg  in 
Sweden,  and  after  encountering  a  violent 
storm  landed  at  Hull,  from  Avhich  he  imme- 
diately set  out  for  Windsor,  carrying  Avith 
him  a  letter  of  recommendation  to  Charles  II. 
from  the  King  of  Sweden.  This  of  course 
secured  to  him  the  favourable  regards  of  the 
court.  His  foreign  biographers  say  that  he 
Avished  to  be  permitted  to  join  a  fleet  Avhich 
Avas  then  about  to  sail  for  the  defence  of  Tan- 
gier, but  that,  the  sailing  of  the  expedition 
having  been  prevented  by  contrary  Avinds,  he 
proceeded  in  the  first  instance  to  France, 
Avhence  posting  through  Spain  he  arrived  at 
Tangier  just  as  the  garrison  had  made  a  sally, 
and,  throwing  himself  among  them,  helped 
them  to  drive  back  the  Moors  into  the  sea. 
A  few  days  after,  it  is  added,  putting  himself 
at  the  liead  of  fifteen  volunteers,  he  repelled 
another  similar  attack,  forcing  the  enemy  to 
throw  themselves  into  the  sea.  On  this  oc- 
casion he  had  a  liorse  killed  under  him.  All 
this  is  consistent  enough  Avith  his  OAvn  ac- 
count of  liis  proceedings,  Avhich  will  be  found 
in  the  report  of  the  tral.  The  subjects  of  the 
Emperor  of  Morocco  having  been  forced  to 
sue  for  peace,  Konigsmark,  Avhose  element  Avas 
Avar  and  danger,  embarked  on  board  one  of  a 
number  of  English  ships  which  Avent  to  cruise 
against  the  Algerines.  But  at  last  he  returned, 
to  England  in  the  beginning  of  the  year  1682. 
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At  this  time  Tom  of  Ten  Thousand,  with 
the  heiress  of  Noithuml)eiland  his  own  by 
legal  title,  if  not  in  actual  possession,  was  at 
the  lieight  both  of  his  personal  and  liis  poli- 
tical fortunes.  Tlie  idol  of  the  patriotic  en- 
thusiasm of  the  day,  his  friend  Monmouth, 
seemed  already  to  be  seated  on  a  lirmer  and 
higher  throne  than  that  on  which  his  crowned 
father  sate,  tlie  throne  of  the  national  heart; 
the  popish  plot  and  the  murder  of  Sir  Ed- 
mondbury  Godfrey  had  done  tlieir  work, 
and  raised  a  tempest  which  it  was  in  vain 
that  the  court  strove  either  to  soothe  or  to 
bear  up  against;  parliament  after  parliament 
had  been  assembled,  at  Westminster  and  at 
Oxford,  and  after  a  few  weeks  dismissed  as 
impracticable;  the  Duke  of  York,  Hying  be- 
fore the  storm,  had  taken  refuge  in  Scotland; 
Shaftesbury,  the  brain  of  the  triumphant  po- 
pular party  of  which  Monmouth  was  the 
ornamental  headpiece,  after  having  been  de- 
tained for  live  months  in  the  Tower  on  a 
charge  of  high  treason,  had,  in  the  end  of 
the  preceding  November,  by  the  grand  jury 
at  the  Old  liailey  throwing  out  his  indict- 
ment, been  restored  to  liberty  amid  a  burst 
of  pviblic  joy — to  see  all  London  that  niglit 
illuminated  witli  bontires  in  his  honour, 
and  within  fourteen  brief  months  tliereafter 
to  perish,  a  ruined  man  and  a  fugitive,  in  a 
foreign  land.  Drydens  poem,  of  which  Mon- 
mouth was  the  Absalom  and  Shaftesbury 
the  Achitophel,  liad  been  published  only  a 
few  days  before  Shaftesbury  was  brought  up 
for  trial,  in  the  vain  hope  that  the  tide  of  the 
popular  feeling  miglit  peradventure  be  turned 
or  stayed  by  the  potent  lunar  spell  of  the 
great  master  of  satiric  and  declamatory  verse. 
As  the  event  happened,  the  poet's  denunciatory 
song,  for  the  moment  at  least,  served  rather  to 
decorate  and  enhance  the  triumpli  of  its  two 
heroes,  and  to  dignify  all  their  friends  and  ad- 
herents whose  names  were  mentioned  in  it — of 
which  number,  as  we  have  seen,  Thynn  was 
one. 

On  the  night  of  Sunday,  the  r2th  of  Fe- 
bruary, 1682,  all  the  court  end  of  London 
was  startled  by  the  news  that  Thynn  had 
been  shot  passing  along  the  public  streets  in 
his  coach.  The  spot  was  towards  the  eastern 
extremity  of  Pall-Mall,  directly  opposite  to 
St.  Alban"s-street,  no  longer  to  l>e  found,  but 


which  occupied  nearly  tlie  same  site  with 
the  covered  })assage  now  called  the  Opera 
Arcade.  St.  Alban's-place,  which  was  at 
its  northern  extremity,  still  preserves  the 
memory  of  the  old  name.  King  Cliarles  at 
Whitehall  might  almost  have  heard  the  re- 
port of  the  assassin's  blunderbuss  ;  and  so 
might  Dryden,  sitting  in  his  favourite  front 
room  on  the  ground-tloor  of  his  house  on  the 
south  side  of  G'errard-street,  also  hardly  more 
than  a  couple  of  furlongs  distant.  Sir  Jolm 
Reresby,  the  writer  of  the  Memoirs,  who  him- 
self took  an  active  part  in  securing  the  au- 
thors of  the  crime,  shall  relate  what  was 
immediately  done  : — ""  This  vmhappy  gentle- 
man being  much  engaged  in  the  Duke  of 
Monmouth's  cause,  it  was  feared  that  party 
might  put  some  violent  construction  on  this 
accident,  the  actors  therein  making  their 
escape  just  for  the  time,  and  being  unknown. 
I  happened  to  be  at  court  that  evening,  when 
the  king,  hearing  the  news,  seemed  greatly 
concerned  at  it,  not  only  for  the  horror  of  the 
action  itself  (which  was  shocking  to  his  na- 
tural disposition),  but  also  for  fear  the  turn 
the  anti-court  party  miglit  give  thereto.  I 
left  the  court,  and  was  just  stepjnng  into  bed 
when  Mr.  Thynn's  gentleman  came  to  me  to 
grant  him  an  Hue  and  Cry,  and  immediately 
at  his  heels  comes  the  Duke  of  Monmouth's 
page  to  desire  me  to  come  to  him  at  Mr. 
Thynn's  lodging,  sending  his  coach  for  me, 
which  I  maile  use  of  accordingly.  I  there 
found  his  grace  surrounded  with  several  lords 
and  gentlemen,  Mr.  Thynn's  friends,  and 
Mr.  Thynn  himself  mortally  wounded  with 
five  shot  from  a  blunderbuss.  I  on  the  spot 
granted  several  warrants  against  persons  sus- 
pected to  have  had  a  hand  therein,  and  that 
night  got  some  intelligence  concerning  the 
actors  themselves.  At  length,  by  the  in- 
formation of  a  chairman,  who  had  carried 
one  of  the  ruffians  from  his  lodging  at  West- 
minster to  the  Black  Bull,  tliere  to  take 
horse,  and  by  means  of  a  loose  woman,  who 
used  to  visit  the  same  person,  the  constables 
found  out  the  place  of  his  abode,  and  there 
took  his  man,  by  nation  a  Swede,  who,  being 
brought  before  me,  confessed  himself  a  servant 
to  a  German  Captaiii,  who  had  told  him  he 
had  a  quarrel  with  INIr.  Thynn,  and  had  often 
ordered  him  to  watch  hi§  coach  ;  and  that 
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particularly  that  day  the  Captain  no  sooner 
understood  the  coach  to  be  gone  by  than  he 
booted  himself,  and,  with  two  others,  a  Swed- 
ish Lieutenant  and  a  Pole,  went  on  horseback, 
as  he  supposed  in  quest  of  Mr.  Thynn.  By 
the  same  servant  I  also  understood  where 
possibly  the  Captain  and  his  two  companions 
were  to  be  found;  and  having,  with  the  Duke 
of  Monmouth,  Lord  Mordaunt,  and  others, 
searched  several  houses,  as  he  directed  us,  till 
six  in  the  morning,  and  having  been  in  close 
pursuit  all  night,  1  personally  took  the  Cap- 
tain in  the  house  of  a  Swedish  doctor  in  Lei- 
cester-fields. I  went  first  into  his  room,  fol- 
lowed by  Lord  Mordaunt,  where  I  found  him 
in  bed,  with  his  sword  at  some  distance  from 
him  on  the  table ;  his  weapon  I  in  the  first 
place  secured,  and  then  his  person,  commit- 
ting him  to  two  constables.  I  wondered  he 
should  make  so  tame  a  submission  ;  for  he 
was  certainly  a  man  of  great  courage,  and 
appeared  quite  unconcerned  from  the  very 
begiiuiing,  though  he  was  very  certain  he 
should  be  found  the  chief  actor  in  the  tra- 
gedy. This  gentleman  had,  not  long  before, 
commanded  the  forlorn  hope  at  the  siege  at 
Mons,  when  but  two  besides  himself,  of  fift)^ 
under  his  command,  escaped  with  life  ;  and, 
in  consideration  of  this  service,  the  Prince  of 
Orange  made  him  a  lieutenant  of  his  Guards, 
and,  in  reward  for  the  same,  the  King  of 
Sweden  gave  him  a  troop  of  horse.  But,  to 
insist  no  farther  on  this,  his  two  accomplices 
also  were  taken,  and  brought  to  mjr  house  ; 
where,  before  I  could  finish  the  several  ex- 
aminations I  had  to  go  through,  the  King 
sent  for  me  to  attend  him  in  council,  for  that 
purpose,  with  the  prisoners  and  papers.  His 
majesty  ordered  me  to  give  him  an  account 
of  the  proceedings  hitherto,  as  well  witli  re- 
gard to  the  apprehending  of  the  prisoners,  as 
their  examination,  and  then  examined  them 
himself;  and,  when  the  council  rose,  ordered 
me  to  put  everything  in  writing,  and  in 
form,  against  the  trial ;  whicli  took  me  up  a 
great  part  of  the  day,  thougli  I  liad  got  one 
of  the  clerks  of  the  council  and  another  jus- 
tice of  the  peace  to  assist  me,  both  for  the 
sake  of  despatch  and  my  own  security,  the 
nicety  of  the  atfair  requiring  it,  as  will,  in 
the  sequel,  appear. 

"  The    council   met   again,   among    other 


things,  to  examine  the  governor  of  young 
Count  Konigsmark,  a  young  gentleman  then 
in  Mr.  Faubert"s  academy  in  London,  and 
supposed  to  be  privy  to  the  murder.  [Under 
date  of  September  'l7th,  1681,  Evelyn  says, 
'I  went  with  Monsieixr  Faubert  about  taking 
the  Countess  of  Bristol's  house  for  an  acade- 
my, he  being  lately  come  from  Paris  for  his 
religion,  and  resolving  to  settle  here.'  A  pas- 
sage leading  from  near  the  upper  or  north  end 
of  Regent-street  to  King-street  is  called  Fau- 
bert's-place  —  perhaps  from  Faubert  having 
afterwards  established  himself  there ;  but  his 
academy,  or  riding-school,  when  the  younger 
Count  Konigsmark  was  his  pupil,  was^situated 
atthe  upperendof  theHaymarket.]  Upon  this 
occasion  the  King  sent  for  me  to  attend  in 
council,  where  the  said  governor  confessing 
that  the  eldest  Count  Konigsmark  (who  had 
been  in  England  some  months  before,  and 
made  his  addresses  to  the  lady  who  so  un- 
fortunately married  Mr.  Thynn)  arrived  in- 
cognito ten  days  before  the  said  murder,  and 
lay  disguised  till  it  was  committed,  gave 
great  cause  to  suspect  that  the  Count  was  at 
the  bottom  of  this  bloody  afl'air ;  and  his 
majesty  ordered  me  thereupon  to  go  and 
search  his  lodgings,  which  I  did  with  two 
constables,  but  the  bird  v/as  flown ;  he  went 
away  betimes  in  the  morning  of  the  day  after 
the  deed  was  perpetrated ;  of  which  I  imme- 
diately gave  the  King  an  account. 

"  1  several  times  afterwards  attended  on 
the  King,  both  in  private  and  in  council, 
from  time  to  time,  to  give  him  information, 
as  fresh  matter  occurred  or  appeared ;  and 
upon  the  whole  it  was  discovered,  partly  by 
the  confession  of  the  parties  concerned,  and 
partly  by  the  information  of  others,  that  the 
German  Captain  had  been  for  eight  years  an 
intimate  witli  Count  Konigsmark,  one  of 
the  greatest  men  in  the  kingdom  of  Sweden, 
his  uncle  being  at  that  time  Governor  of  Po- 
merania,  and  near  upon  marrying  the  King's 
aunt ;  and  moreover  that  during  the  time  he 
was  in  England  before  he  had  made  his  ad- 
dresses to  Lady  Ogle,  the  only  daughter  and 
heiress  of  the  Earl  of  Northumberland,  who 
had  been  married  to  the  deceased  Mr.  Thynn, 
and  that  the  said  Count  had  resented  some- 
thing as  an  afi'ront  from  Mr.  Thynn  :  that 
the  Captain,  moved  thereto  out  of  pure  friend- 
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ship  to  the  Count  (thougli  not  at  all  with  liis 
privity,  as  pretended),  had  determined  within 
himself  to  revenge  his  cause,  and  that  in  con- 
sequence of  such  his  resolution  the  murder 
happened.  It  appeared  also  that  such  his 
cruel  design  was  furthered  by  the  assistance 
of  the  Swedish  Lieutenant,  and  the  Pole,  who 
had  been  by  him  obliged  to  discharge  the 
blunderbuss  into  the  coach.  I  was  extremely 
glad  that  in  this  whole  business  there  was  no 
English  person  directly  or  indirectly  con- 
cerned ;  for  the  fanatics  had  buzzed  it  about 
that  the  design  was  chiefly  against  the  Duke 
of  Monmouth ;  so  that  I  had  the  King's 
thanks  more  than  once,  the  thanks  of  my 
Lord  Halifax  and  several  others,  for  my  dili- 
gence in  tracing  out  the  true  springs  and  mo- 
tives of  this  horrid  action,  as  well  as  the 
actors  themselves.  The  Duke  of  Monmouth 
had  been  out  of  the  coach  above  an  hour  ; 
and,  by  the  confession  of  the  criminals,  I 
found  they  were  not  to  have  made  the  at- 
tempt if  his  grace  had  been  with  Mr.  Thyim." 
On  Friday,  the  17th,  two  of  the  persons 
apprehended,  the  Pole  (named  Borosky)  and 
the  Swedish  Lieutenant  (named  Stern),  being 
examined  before  Reresby  and  William 
Bridgman,  Esq.,  another  Middlesex  ma- 
gistrate, both  confessed  the  sliare  tliey  had 
had  in  tlie  murder.  Borosky  said,  "  That  he 
came  into  England  by  tlie  desire  of  Count 
Konigsmark  (expressed  to  him  by  his  mer- 
chant at  Hamburgh),  but  knew  not  for  what 
cause ;  but  after  he  came  Count  Konigs- 
mark told  him,  on  Saturday  the  11th  instant, 
that  he  had  a  quarrel  with  an  English  gen- 
tleman that  had  set  six  persons  upon  him 
upon  the  road,  in  which  conflict  he  was 
wounded,  and  two  of  the  assailants  were 
killed.  Therefore,  since  the  said  Mr.  Thynn 
did  attempt  for  to  kill  him,  he  would  make 
an  end  of  it.  He  further  said.  To-morrow 
will  come  a  certain  servant  to  conduct  you 
to  the  Captain,  and  what  he  bids  you  to  do, 
that  yovi  are  to  observe.  That  a  person 
came  on  Sunday  morning  about  11  o'clock 
accordingly,  and  carried  him  to  another 
house,  where  he  found  the  person  that  con- 
veyed him  to  the  Captain,  who  told  him  that 
he  must  do  what  he  bid  him  to  do,  giving 
him  a  musquetoon,  a  case  of  pistols,  and  a 
pocket-pistol  (he    had  a  sword  before  given 


him  by  tlie  Count);  and  the  Captain  further 
added,  repeating  it  live  or  six  times,  VVlien 
we  go  out  togetlier,  if  I  stop  a  coach,  do  you 
Are  into  it,  and  then  follow  me.  They  ac- 
cordingly took  horse,  and,  when  they  met  the 
coach,  the  Captain,  liaving  a  pistol  in  liis 
hand,  cried  to.  the  coach,  Hold!  and  at 
the  same  time  bid  this  examinate  fire,  which 
he  did  accordingly.  That  he  being  further 
examined  as  to  Mr.  Hanson's  knowing  any- 
thing of  this  matter,  he  saitli  lie  doth  not 
know  that  he  doth.  That  as  to  the  arms, 
there  was  a  blunderbuss,  two  swords,  two  pair 
of  pistols,  three  pocket-pistols,  two  pair  of 
boots  tied  up  together  in  a  kind  of  sea-bed, 
and  delivered  to  Dr.  Dubartin,  a  German 
doctor,  who  received  them  at  his  own  house." 
Stern  said,  "  That  seven  months  ago  he 
came  into  England,  and  lodged  at  tlie  Am- 
sterdam Ordinary.  That  about  five  weeks 
after  Captain  Vratz  came  and  lodged  in  the 
next  room  to  him,  and  in  a  few  days  made 
an  acquaintance  with  him,  and  said  to  him, 
It  is  dear  living  here,  but  as  long  as  I  stay 
it  shall  cost  you  nothing.  This  place  is 
dear;  I  will  go  and  lodge  at  another  place. 
Accordingly  they  went  to  a  house  in  St.  Ni- 
cholas-lane, where  the  Captain  paid  for  him. 
That  the  Captain  told  him  he  had  a  quarrel 
with  a  gentleman,  with  whom  he  would 
fight,  and  that  he  wanted  a  good  servant  or 
two.  That  about  fourteen  days  after  the 
Captain  went  out  one  morning,  saving  he 
would  return  in  the  afternoon,  but  that  he 
sent  for  his  boots  and  came  not  again  ;  that 
a  certain  tailor,  who  wrought  for  the  Cap- 
tain, came  and  discharged  the  lodgings. 
That  the  Sunday  following  he  received  a  let- 
ter from  the  Captain,  excusing  his  going 
away,  and  saying  he  would  return  in  eight 
days,  but  he  came  not  in  nine  or  ten  weeks ; 
that  in  the  said  letter  the  Captain  directed 
him  to  go  and  lodge  at  the  Amsterdam  Or- 
dinary, or  one  Back's,  saying  he  would  de- 
fray his  charges.  That  the  Cajitain  came  to 
town  again  a  day  or  two  after  the  iNIorocco 
Ambassador  had  been  to  see  the  (luards  in 
Hyde  Park.  That  the  examinate  then  meet- 
ing the  above-mentioned  tailor  (who  is  now 
prisoner)  with  the  Captain's  sword,  whicli 
he  knew,  the  tailor  told  him  the  Captain 
desired  he  would  come  and  see  hhn  ;  that  he 
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accordingly  went,  but  nothing  passed  between 
them  then  of  any  moment.  That  the  next 
day  the  Captain  came  to  him,  and  began  to 
discourse  again  about  his  quarrel,  repeating 
that  he  wanted  a  good  servant  or  two,  for 
he  would  fight.  That  about  nine  or  ten 
days  ago  the  Captaui  told  him  he  should 
have  a  good  servant  suddenly ;  and  that  if 
he,  this  examinate,  would  assist  him,  the 
Captain,  he  would  make  his  fortune.  That 
the  Captain  gave  him  money  to  buy  a  mus- 
quetoon,  which  he  did  accordingly.  That 
this  day  sevennight  the  Captain  bought  three 
horses,  and  the  day  after  said  to  this  ex- 
aminate, I  must  have  the  rogue  now. 
Next  day,  being  Sunday,  about  noon,  when 
the  Polander  came  the  Captain  said  to 
this  examinate,  Now  I  have  got  a  brave 
fellow  ;  and  so  the  Captain  went  to  the  Po- 
lander into  another  room,  and  when  he  came 
back  to  this  examinate  he  said  to  him. 
This  is  a  brave  fellow  indeed,  for  he  says 
those  that  will  not  fight  must  be  killed. 
That  after  dinner  the  Captain  sent  out  one  of 
his  servants  to  know  whether  the  gentleman 
with  whom  he  had  a  quarrel  went  out ;  that 
the  servant  brought  word  he  was  gone  out, 
whereupon  the  Captain  put  on  his  boots,  and 
sent  this  examinate  for  two  horses,  to  be 
brought  to  the  Black  Bull  in  Holborn ;  soon 
after  which  anotlier  person  brought  a  third 
horse,  and  then  the  Captain,  the  Polander, 
and  this  examinate  got  on  liorseback,  and 
went  towards  Charing-cross,  and,  having 
gone  further  in  the  Pall-mall,  this  examin- 
ate, being  about  ten  yards  behind  the 
coach  (which  he  had  met  and  passed),  heard 
the  Captain  say  Stop !  or  Halt!  to  the  coach- 
man, and  presently  heard  a  shot,  and  saw 
the  fire  ;  upon  which  he  turned  about,  and 
sav/  the  other  two  persons  ride  away,  whom 
he  followed.  The  examinate,  being  gone  out 
of  the  room,  and  desiring  to  be  brought  in 
again,  further  said,  that  the  Captain  hath 
often  told  him  that  he  would  give  two,  three, 
or  four  hundred  crowns  to  find  a  man  to  kill 
Mr.  Thymi."' 

On  a  second  examination,  on  Sunday  the 
19th,  Stern  further  said,  "  That  he  had  it  in 
his  thoughts  twice  to  go  to  Mv.  Thynn  and 
acquaint  him  that  the  Captain  was  resolved 
to  kill  him.     That  the  Captain  desired  him 


to  get  an  Italian  that  would  stab  a  man,  and 
that  he,  this  examinate,  would  get  two  poni- 
ards made;  and,  asking  the  Captain  how  he 
would  have  them  made,  the  Captain  took 
pen,  ink,  and  paper,  and  made  a  draught  of 
them,  adding  that,  if  he  could  find  such  an 
Italian,  he  would  give  him  three  or  four 
hundred  crowns;  that  this  was  before  the 
Polander  came  over.  That  upon  the  same 
day  when  the  minder  was  committed  the 
Captain  bid  him  charge  the  musquetoon 
with  fifteen  bullets ;  whereupon  he  replied, 
that  then  they  should  kill  the  footmen,  and 
all  about  the  coach  ;  the  Captain  answered. 
It  matters  not  for  that.  That  this  ex- 
aminate charged  two  pistols  more,  but  put 
only  five  or  six  bullets  in  the  musquetoon. 
That  some  of  the  bullets  were  wrappped  up  in 
rags,  with  rosin  powdered,  which  would 
burn.  That  he  lieard  the  Captain  say  (as 
he  thinks,  to  the  Polander)  that  if  the 
Duke  of  Monmouth  were  with  Mr.  Thynn 
nothing  must  be  done.  That  the  Captain 
told  him,  if  he  would  assist  him  in  this 
business,  he  would  procure  him  the  com- 
mand of  a  company .  That  he,  sitting  one 
day  melancholy  by  himself,  the  Captain 
came  to  him  and  asked  him  what  he  ailed. 
Whereupon  this  examinate  said  that  he 
had  dreamed  that  four  dogs  did  fly  at  him, 
but  that  two  were  chained,  and  the  others 
caught  hold  of  him ;  upon  wliich  the  Cap- 
tain seemed  concerned,  lout  presently  plucked 
out  a  letter  whicli  was  signed  Konigs- 
mark,  in  Vv^liich  Avas  expressed  that  the 
Count  gave  the  Captain  full  power  to  dis- 
pose of  the  captain-lieutenant's  place  of  his 
regiment,  saying  at  the  same  time  (this  ex- 
aminate not  being  willing  to  receive  the  let- 
ter at  first),  What,  do  you  think  I  would 
be  one  of  the  dogs  to  bite  or  deceive  you  ? 
That  he  afterwards  saw,  towards  the  end  of 
tlie  letter,  the  figures  of  600  (which  he  thinks 
was  to  express  rix-dollars),  but  what  they 
concerned  or  related  to  he  knows  not,  for, 
being  he  had  seen  the  power  to  dispose  of 
the  company,  he  read  no  further." 

Meanwhile  an  active  search  continued  to 
be'made  after  Konigsmark,  in  urging  which 
Thynn"s  friends,  the  Duke  of  i\Ionmouth  and 
Lord  Cavendish,  are  recorded  to  have  been 
especially  zealous.    In  the  London  Gazette  for 
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Thursday,  the  16th  of  February,  we  find  the 
runaway  advertised  in  the  following  terms : 
— '•  The  same  Count  Koenigsmark  is  aged 
about  25  or  26  years,  of  a  low  stature, 
pretty  full  set,  fair  long  hair,  but  sometimes 
wears  a  periwig,  a  round  face  with  a  few 
pockholes  in  it :  whoever  does  discover  him, 
so  he  may  be  put  into  the  hands  of  justice, 
shall  have  200/.  reward.''  About  eight  oVlock 
on  the  night  of  Sunday  the  19th,  exactly  a 
week  after  the  commission  of  the  murder,  he 
was  apprehended  at  Gravesend,  in  the  man- 
ner that  will  appear  in  the  account  of  the 
trial;  and  on  the  Monday  following  he  was 
brought  up,  under  a  guard  of  soldiers,  to 
London.  On  the  same  afternoon  he  was 
brought  before  an  extraordinary  council, 
summoned  by  the  King  to  examine  him. 
'  I  was  present  upon  this  occasion,"  con- 
tinues Reresby,  "  and  observed  that  he  ap- 
peared before  the  King  with  all  the  assurance 
imaginable.  He  Avas  a  fine  person  of  a  man, 
and  I  think  his  hair  was  the  longest  I  ever 
saw.  He  was  very  quick  of  parts  ;  but  his 
examination  was  very  superficial,  for  which 
reason  he  was  by  the  King  and  Council  or- 
dered to  be,  the  same  day,  examined  by  the 
Lord  Chief  Justice,  the  Attorney-General, 
and  myself."'  The  Count  would  confess  no- 
thing of  the  murder,  pretending  that  he  had 
lain  concealed  because  he  was  under  cure 
for  a  disorder  Avhich  he  did  not  wish  to  be 
known ;  and  that  he  had  gone  away  in  dis- 
guise, on  hearing  of  the  murder,  by;  the 
idvice  of  friends,  Avho  told  him  "  it  would 
i-eflect  on  him,  should  it  be  known  he  was 
n  England,  when  an  intimate  of  his  laboured 
luder  so  violent  a  suspicion  of  having  com- 
[nitted  so  black  a  deed."  He  also  said  that 
le  did  not  know  how  far  the  laws  of  this 
country  might,  on  account  of  this  mere  inti- 
nacy  with  the  murderer,  regard  him  as  in- 
.'olved^  in  his  guilt.  Notwithstanding  his 
profession  to  the  contrary,  it  is  pretty  evident 
hat  Reresby  was  convinced  of  Konigsmark's 
privity  to  the  murder.  "  Being  at  the  King's 
jouchee  the  night  after,"  he  proceeds,  "  I 
oerceived.  by  his  majesty's  discourse,  that 
le  was  willing  the  Count  should  get  ofl".  A 
ew  days  afterwards,  Mons.  Faubert,  who 
cept  the  academy  in  London,  came  and  de- 
ired  me  to  put  him  in  a  way  how  to  save 


Count  Konigsmark's  life,  insinuating  to  me 
that,  as  he  was  a  man  of  vast  fortune,  he 
could  not  make  a  better  use  of  it  than  to  su])- 
port  his  own  innocence,  and  shield  himself 
from  the  edge  of  the  law  in  a  strange  country. 
I  told  him  that,  if  the  Count  was  really  in- 
nocent, the  law  would  naturally  acquit  him, 
as  much,  though  a  foreigner,  as  if  he  was  a 
native ;  but  that  he  ought  to  be  cautious  how 
he  made  any  offers  to  pervert  justice  ;  for 
that  it  were  to  make  all  men  of  honour  his 
enemies,  instead  of  gaining  them  to  be  his 
friends.  This  was  one  of  the  first  l)ribes  of 
value  ever  offered  to  me,  which  I  might  have 
accepted  without  any  danger  of  discovery, 
and  without  doing  much  for  it  :  but  my 
opinion  has  always  been,  that  what  is  so 
acquired  is  no  addition  to  our  store,  but  ra- 
ther the  cause  of  its  waste — according  to  the 
saying,  Male  parta  male  dilabmitur.  .*! 
therefore  rejected  this  now,  as  I  had  done 
others  before,  and  as  I  hope  I  shall  always 
do  for  the  time  to  come.'' 

Thynn  had  survived  his  mortal  wound 
ordy  a  few  hours,  during  which  the  Duke  of 
Monmouth  sat  by  the  bedside  of  his  dying 
friend.  He  expired  at  six  in  the  monnngt 
After  being  examined,  Konigsmark  and  the 
other  three  prisoners  were  lodged  in  Newgate; 
and,  an  indictment  having  been  found  against 
them  by  the  grand  jury,  at  Hicks's  Hall,  on 
Monday  the  27th,  they  were  the  next  day 
brought  up  to  the  bar  at  the  Old  Railey  to  be 
arraigned  and  tried  ;  Charles  George  Boroskv, 
alias  Boratzi,  Christopher  Vratz,  and  Jolui 
Stern,  as  principals  in  the  murder;  and 
Charles  John  Count  Kiinigsmark,  as  acces- 
sory before  the  fact.  The  trial  began  at  nine 
o'clock  in  the  morning.  In  this  instance  we 
will  give  the  preliminary  formalities  at  full 
length. 

The  prisoners  being  foreigners,  an  inter- 
preter was  sworn  to  acquaint  them,  in  a  lan- 
guage tliey  understood,  what  tliey  were  ac- 
cused of. 

Clerk  of  the  Croion,  —  Charles  Rorosky, 
hold  up  thy  hand.  [Which  he  did.]  Chris- 
topher Vratz,  hold  up  thy  hand.  fWhicli  he 
did.]  John  Stern,  holdup  thy  hand.  ["Which 
he  did,]  Charles  John  Konigsmark,  hold 
up  thy  hand.      [Which  he  did.] 

You  stand  indicted  in  the  county  of  Mid- 
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dlesex,  by  the  names  of  Charles  George  Bo- 
rosky,  late  of  the  parish  of  St.  Martiii"s-iii- 
the-Fields,  in  the  county  of  Middlesex,  la- 
bourer, otherwise  called  George  Boratzi,  of 
the  same  parish  and  county,  labourer;  Chris- 
topher Yratz,  of  the  same  parish  and  comity, 
gentlemen ;  John  Stern,  of  the  same  parish 
and  county,  gentleman  ;  and  Charles  John 
Konigsmark,  of  the  same  parish  and  county, 
Esq.,  otherwise  called  John  Konigsmark,  of 
the  same  parish  and  county,  Esq. :  For  that 
you  the  said  Charles  George  Borosky,  alias 
Boratzi,  Christ :)pher  Vratz,  and  John  Stern, 
not  having  God  before  your  eyes,  but  being 
moved  and  seduced  by  the  instigation  of  the 
devil,  upon  the  12th  day  of  February,  in  the  j 
thirty-fourth  year  of  the  reign  of  our  sove-  | 
reign  lord  King  Charles  II.,  with  force  and  j 
arms,  in  the  parish  of  St.  Martin"s-in-the-  i 
Fields,  in  the  county  of  Middlesex,  aforesaid,  ! 
in  and  upon  Thomas  Thynn,  Esq.,  in  the  | 
peace  of  God  and  our  said  sovereign  lord 
the  King,  then  and  there  being,  feloniously, 
wilfully,  and  of  your  malice  aforethought, 
did  make  an  assault.  And  that  thou  tlie 
said  George  Borosky,  alias  Boratzi,  a  certain 
blunderbuss  of  the  value  of  five  shillings,  the 
said  blunderbuss  being  then  charged  with 
gunpowder  and  four  leaden  bullets  ;  which 
said  blunderbuss  thou  the  said  George  Bo- 
rosky, alias  Boratzi,  in  both  thy  hands,  so  as 
aforesaid  loaden,  to  and  against  the  said 
Thomas  Thynn  then  and  there  hadst  and 
heldest.  And  that  thou  the  aforesaid  George 
Borosky,  alias  Boratzi,  knowing  the  blunder- 
buss aforesaid  to  be  so  as  aforesaid  charged 
with  gunpowder  and  leaden  bullets,  to  and 
against  the  said  Thomas  Thynn  then  and 
there,  Avith  force  of  arms,  feloniously,  wil- 
fully, and  of  thy  malice  aforethought,  didst 
discharge  and  shoot  oft".  And  that  thou  the 
said  George  Borosky,  alias  Boratzi,  with  the 
said  leaden  bullets  shot  and  sent  out  of  the 
blunderbuss  aforesaid,  by  tlie  violence  and 
force  of  the  gunpowder  aforesaid,  and  by 
thee  the  said  George  Borosky,  alias  Boratzi, 
so  as  aforesaid  discharged  and  shot  off,  the 
said  Thomas  Thynn  in  and  upon  the  right 
side  of  the  body  of  the  said  Thomas  Thynn, 
near  the  short  ribs  of  the  right  side  of  the 
body  of  the  said  Thomas  Thynn,  then  and 
there  feloniously,  wilfully,  and  of  thy  malice 


aforethought,  didst  strike  and  wound,  giving  i 
unto  him  the  said  Thomas  Thynn  then  and 
there  with  the  leaden  bullets  aforesaid,  so  as 
aforesaid  shot  and  sent  out  of  the  blunderbuss 
aforesaid,  by  force  and  violence  of  the  gun-  ' 
powder  aforesaid,  and  by  thee  the  said  George  j 
Borosky,   alias  Boratzi,   so  as  aforesaid  dis-  ■ 
charged   and  sent  out  in  and  upon  the  right  i 
side  of  the  body  of  him  the    said  Thomas  I 
Thyrm,  near  the  short  ribs   on  the  right  side  ' 
of  him  the  said  Thomas  Thynn,  four  mortal  I 
wounds,  every  one  of  them  of  the  breadth  of 
one  inch,  and  of  the  depth  of  six  inches ;  of 
which  said  mortal  wounds  he  the  said  Tho- 
mas Thymi,  from  the  said  12th  day  of  Fe- 
bruary,  in   the  thirty-fourth  year  aforesaid, 
unto  the  13th  day  of  the  same  month  of  Fe- 
bruary, at  the  parish  of  St.  Martin's-in-the- 
Fields  aforesaid,  did  languish  and  lived  lan- 
guishing:    on   which  said   13th  day   of  Fe- 
bruary, in  the  thirty-fourth  year  aforesaid,  he  ■ 
the  said  Thomas  Thynn,  at  the  parish  of  St. 
Martin's-in-the-Fields  aforesaid,  of  the  mor- 
tal wounds  so  as  aforesaid  given,  died.     And 
that  you  the  said  Christopher  Vratz  and  Jolm 
Stern  then,  that  is  to  say  at  the  time  of  the 
felony   and    murder    aforesaid,   by  the    said 
George  Borosky,  alias  Boratzi,  so  as  aforesaid 
feloniously,   wilfully,   and  of  malice  afore- 
thought done  and  committed,  then  and  there  i; 
feloniously,    wilfully,    and    of  your    malice^ 
aforethought,  by  force  and    arms  were  pre- 
sent, aiding,    comforting,   abetting,  assisting,- 
and  maintaining  the    said  George  Borosky, 
alias  Boratzi,  the  felony  and  murder  afore- j 
said,  feloniously,  wilfully,  and  of  his  malice' 
aforethought,  to  do   and  commit.      And  so! 
you  the  said  George  Borosky,  alias  Boratzi, 
Christopher  ~\'ratz,  and  John  Stern,  the  said^ 
Thomas  Thynn  in  manner  and  form  afore-' 
said,  feloniously,  wilfully,  and  of  your  ma- 
lice   aforethought,     did    kill    and    murder,i 
against  the  peace  of  our  sovereign  lord   the 
King,   his    crown,    and    dignity.      And  thati 
thou   the    said    Charles    John    Konigsmark,^ 
before  the  felony  and  murder  aforesaid,  by 
the  said  George  Borosky,  alias  Boratzi,  Chris- 
topher Vratz,    and  Jolm   Stern,    in    manner 
and  form    aforesaid,     feloniously,    wilfully,j 
and  of  their  malice  aforetliought,   done  and 
committed,  to  wit,  the  said  12th  day  of  Fe- 
bruary, in  the  thirty-fourth  year  aforesaid,  at' 


TRIAL  OF  COUNT  KONIGSMARK. 


17 


the  parish  of  St.  Martin's-iii-the-Fields  afore- 
said, them  the  said  George  Borosky,  alias 
Boratzi,  Christopher  Vrat/,  and  John  Stern, 
the  felony  and  murder  aforesaid,  in  manner 
and  form  aforesaid,  feloniously  to  do  and 
commit,  feloniously,  wilfully,  and  of  thy 
malice  aforethought,  didst  stir  up,  counsel, 
persuade,  and  procure,  against  the  peace  of 
our  sovereign  lord  the  King,  his  crown,  and 

[The  judges  who  presided  at  the  trial  were 
the  heads  of  the  three  common-law  courts ; 
Sir  Francis  Pemberton,  Chief  Justice  of  the 
King's  Bench ;  Sir  Francis  North,  Chief 
Justice  of  the  Common  Pleas ;  and  Sir  Wil- 
liam Montagu,  Chief  Baron  of  the  Exche- 
quer. Pemberton  had  what  would  now  be 
accounted  the  very  odd  fortune  of  having 
been  twice  raised  to  the  bench,  and  yet  end- 
ing his  days  at  the  bar.  He  was  first  made  one 
of  the  ]iuisne  judges  of  the  Court  of  King's 
Bench  in  1679,  was  unseated  the  same  year, 
but  in  1680  was  made  Chief  Justice,  on  the 
removal  of  Sir  William  Scroggs,  by  whose 
means,  according  to  Bishop  Burnet,  he  had 
been  turned  out  of  his  former  appointment. 
"  His  rise,"  says  the  Bishop,  '"  was  so  parti- 
cular, that  it  is  worth  the  being  remembered  : 
in  his  youth  lie  mixed  with  such  lewd  com- 
pany that  he  quickly  spent  all  he  liad,  and 
ran  so  deep  in  debt  that  he  was  cast  into  a 
gaol,  where  he  lay  many  years ;  but  he  fol- 
lowed his  studies  so  close  in  the  gaol  that  he 
became  one  of  the  ablest  men  of  his  profes- 
sion.'' Roger  North,  with  his  keener  style, 
has  added  a  few  touches  to  the  sketch  :— 
"  The  Lord  Chief  Justice  Pemberton  was  a 
better  practiser  than  a  judge ;  for,  being 
made  Chief  Justice  of  the  King's  Bench,  he 
had  a  towering  opinion  of  his  own  sense  and 
wisdom,  and  rather  made  than  declared  law. 
I  have  heard  his  Lordship  (the  Lord  Keeper 
North)  say,  that  in  making  law  he  had  out- 
done King,  Lords,  and  Commons.  This 
may  seem  strange  to  such  as  see  not  the  be- 
haviour of  judges,  and  do  not  consider  the 
propensity  of  almost  all  to  appear  wiser  than 
those  that  went  before  them . .  .  This  man's 
morals  were  very  indifferent;  for  his  begin- 
nings were  debauched,  and  his  study  and 
first  practice  in  the  gaol.     For,  having  been 
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one  of  the  fiercest  town-rakes,  and  spent  more 
than  he  had  of  his  own,  his  case  forced  him 
upon  that  expedient  for  a  lodging  ;  and  tliere 
he  made  so  good  a  use  of  his  leisure,  and  bu- 
sied himself  witli  ihe  cases  of  his  fellow- 
collegiates,  whom  he  informed  and  advised 
so  skilfully,  that  he  was  reputed  tlie  most 
notable  fellow  within  those  walls ;  and  at 
length  he  came  out  a  sharper  at  the  law. 
After  that  he  proceeded  to  study  and  prac- 
tise till  he  was  eminent  and  made  a  sergeant. 
After  he  was  Chief  Justice  of  tlie  King's 
Bench  he  proved,  as  I  said,  a  great  ruler, 
and  nothing  must  stand  in  the  way  of  his 
authority."  We  may  call  this  an  extreme 
application  of  the  principle  of  sending  a  thief 
to  catch  a  thief.  But  Pemberton,  though 
originally  promoted,  like  nearly  all  the 
judges  of  that  time,  for  his  known  preroga- 
tive inclinations,  was,  as  Burnet  phrases  it, 
"not  wholly  for  the  court;''  accordingly, 
a  little  before  the  great  Quo  wurnmto  cause 
against  the  city  of  London  came  on  f(>r  judg- 
ment in  the  King's  Bench,  he  was  trans- 
ferred to  the  Chief-Justiceship  of  the  Com- 
mon Pleas,  in  the  vacation  after  Michael- 
mas Term  of  this  same  year  1682.  There 
he  presided  the  following  year  at  the  trial 
of  Lord  Russell ;  but  lie  was  thought  to  have 
shown  too  little  eagerness  against  the  pri- 
soner on  that  occasion,  and  was  immediately 
after  removed  :  upon  which,  says  Roger 
North,  "  he  returned  to  his  practice,  and 
by  that  (as  it  seems  the  rule  is;  he  lost  his 
style  of  Lordship,  and  became  bare  Mr. 
Sergeant  again."'  Roger,  with  his  strong 
notions,  has  little  sympatliy  with  the  some- 
what aguish  politics  of  Pend^erton  —  who 
was  besides,  for  a  time,  a  sort  of  rival  of  that 
writer's  model  man  and  judge,  his  own  bro- 
ther; and  he  rounds  otV  liis  character  by 
averring  that  in  the  Court  where  he  ])re- 
sided  he  "  never  showed  so  much  regard  to 
the  law  as  to  his  will,''  and  was  '•  notorious 
for  little  honesty,  boldness,  cunning,  and  in- 
controllable  opinion  of  himself."  On  the 
other  hand,  the  more  candid  John  Evelyn  ad- 
mits that  he  ''  was  held  to  be  the  most  learned 
of  the  judges,  and  an  honest  man."  Never- 
theless, he  was  scarcely  "  the  noblest  work 
of  God."  North,  one  of  the  other  judges 
on    this   trial,    was    the    biographer   Roger 
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North's  elder  brother,  the  little,  sharp,  dex- 
terous lawyer,  who,  more  thoroughly  despotic 
iu  his  principles  than  Pemberton  (though  not 
so  much  so,  perhaps,  in  his  temper),  picked 
his  way  with  steady  footstep,  and  without 
backsliding,  to  tlie  summit  of  his  profession. 
He  had  been  Chief  Justice  of  the  Common 
Pleas  since  1674  ;  and  he  remahied  in  that 
place  till  about  the  end  of  this  year,  when, 
on  the  death  of  Lord  Nottingham,  he  re- 
ceived the  seals  as  Lord  Keeper,  and  Pem- 
berton, as  above  stated,  was  brouglit  to  the 
Common  Pleas  from  the  Khig"s  Bench.  He 
was  at  the  same  time  made  a  peer  by  the 
title  of  Baron  Guilford.  North,  a  man  not 
to  be  easily  dispossessed  of  anything  he  had 
once  got  hold  of,  remained  Lord  Keeper  as 
long  as  he  lived,  Avhicli,  however,  was  only 
till  September,  1685.  Burnet  has  character- 
ised him,  perhaps  rather  uncharitably,  as  '-a 
crafty  and  designing  man,"  who  "  died  de- 
spised and  ill  thought  of  by  the  whole  na- 
tion." ''  Nothing,"  adds  tlie  Whig  Bishop, 
"  but  his  successor  made  him  be  remembered 
with  regret ;  for  Jeft'erys  had  the  Seals." 
Of  Sir  William  Montagu,  who  was  a  near 
relation  of  North's,  being  his  mother's  cousin- 
german,  Roger  North  relates  that,  when  his 
brother  was  in  expectation  of  being  made 
Chief  Justice  of  the  Common  Pleas,  Sir 
"William  pressed,  with  extreme  earnestness, 
that  he  would  allow  him  to  have  the  place, 
"  alleging  that  some  of  his  ancestors  had 
been  in  it."  He  took  it  very  ill  that  North 
would  not  see  the  force  of  this  reasoning,  and 
decline  the  appointment  in  his  favour ;  but 
"  such  compliments,"  as  Roger  shrewdly  ob- 
serves, "  are  a  little  too  costly  to  be  ex- 
pected, how  near  soever  the  relation  is ;  and 
in  such  cases  the  ill  manners  lie  in  the  ask- 
ing, and  not  in  refusing  when  asked."  "  But 
this  incident,"  he  continues,  "  bred  no  ill 
humour  between  these  two  noble  relations. 
Sir  William  was  made  Lord  Chief  Baron  of 
the  Exchequer  ;  and  his  Lordship,  while 
Chief  Justice  of  the  Common  Pleas,  lived  in 
perfect  amity  with  him ;  and  he  had  a  due 
respect  for  his  Lordship  while  they  lived  to- 
gether." Montagu  was  displaced  by  James 
II.,  in  1686,  in  consequence  of  his  reftisal  to 
support  the  dispensing  power. 


The  indictment  having  been  read,  an  inter- 
preter, named  Vandore,  was  called  forward.] 

L.  C.  Justice. — Why,  you  must  read  this 
to  them  now  in  their  language,  or  else  they 
camiot  understand  it. 

L.  C.  J.  North. — You,  that  are  the  inter- 
preter, tell  them  that  you  are  going  to  inter- 
pret the  indictment  to  them  by  degrees. 

Mr.  Vandore. — Yes,  my  Lord,  1  will. 

L.  C.  J. — Do  not  read  all  the  circumstan- 
tials, but  only  the  substance,  of  the  indict- 
ment. 

[Then  the  Clerk  of  the  Crown  went  near 
the  bar,  and  dictated  to  the  interpreter  de- 
liberately, who  interpreted  it  to  the  pri- 
soners.] 

i,.  c.  J. — Well,  you  have  told  them  the 
substance  of  it,  that  they  are  indicted  for 
killing  Mr.  Thynn  ? 

3Tr.  Fandore. — Yes. 

L.  C.  J. — Well,  what  says  the  first  man 
(Borosky)? 

CI.  of  Cr. — I  asked  him  if  he  be  guilty  of 
the  murder  v/hereof  he  stands  indicted,  and 
he  says  he  is  Not  Guilty. 

L.  C.  J. — Does  he  say  so  ? 

Mr.  P'andore. — Yes,  he  says  he  is  Not 
Guilty. 

L.  C.  J. — W^hy,  now  tell  him  the  formal- 
ity, that  he  must  put  himself  upon  the  jury 
here. 

[Then  Sir  Nathcmiel  Johnson  was  sworn  In- 
terpreter.] 

L.  C.  J. — Ask  him  this  question.  Tell  him 
he  is  accused  of  the  murder  of  Mr.  Thomas 
Thynn ;  ask  him  if  he  be  Guilty  or  Not 
Guilty  ? 

Mr.  Fandore. — He  says  he  is  Not  Guilt}^, 
my  Lord.     I  asked  him  just  now. 

L.  C.  J. — Then,  Sir  Nathaniel  Joluison,  if 
you  can  make  him  to  understand  it,  tell 
him  tliat  our  manner  of  trial  here  is  by 
twelve  men,  and  that  is  h\  putting  himself 
upon  the  country ;  and  therefore  ask  him 
how  he  will  be  tried  ?  Tell  him  that  the 
method  is  by  saying,  "'  By  God  and  the 
Country." 

Sir  N.  Johnson. — My  Lord,  he  is  a  very 
dull  kind  of  man ;  he  knows  not  how  to  an- 
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swer,  nor  what  to  sa\' ;  nor  won't  say   any- 
thing ;  that  is  the  truth  of  it. 

L.  C.  J. — Ask  him  il'  he  be  willing  to  be 
tried  after  the  manner  of  the  English. 

Sir  N.  Johnson. — Yes,  he  says  he  is  willing 
to  be  tried  according  to  the  fashion  of  the 
English. 

L  a  J.  North.— He  hath  pleaded  Not 
Guilty,  and  tlie  other  follows  of  course. 

L.  C.  J. — Ask  the  other,  the  Captain 
(Vratz),  the  same  thing. 

Sir  N.  J. — He  desires  a  French  interpreter, 
for  he  speaks  French. 

L.  C.  J. — Surely  here  are  enough  people 
that  understand  French ;  but  ask  him  if  he 
does  not  understand  English  ? 

Sir  iV.  /. — He  can  understand  some,  he 
says. 

L.  C.  J. — Then  ask  him  wheth&r  he  be 
Guilty  or  Not? 

Sir  N.  J. — He  says  he  is  Not  Guilty,  my 
Lord. 

L.  a  /.—Now  ask  Mr.  Stern,  but  first 
ask  the  Captain,  how  he  will  be  tried  ? 

Sir  N.  J. — He  says  he  will  be  tried  by 
God,  and  half  his  own  country  and  half 
English. 

L.  C.  J. — He  shall  have  his  request. 
Sir  N.  J. — He    desires    one    thing    fur- 
ther. 

L.  C.  J. — Look  'you,  Sir  'N.  Johnson,  you 
must  tell  him  this  :  he  shall  be  tried  by  half 
foreigners,  and  half  English  :  that  is  it,  I 
supi)Ose,  he  desires. 

Sir  N.  J. — My  Lord,  he  desires  that  there 
may  be  none  of  the  jury  that  are  anything 
a  kindred  or  relation  to  Mr.  Thomas  Thynn, 
nor  any  particular  friend  of  his,  and  he  is 
satisfied. 

L.  C.  J. — No,  there  shall  not;  we  will  take 
care  of  that.  Now  ask  Mr.  Stern,  then,  the 
like  question. 

Sir  N.  J. — Mv  Lord,  he  says  he  is  Not 
Guilty. 

L.  C.  J. — Ask  him,  too,  how  he  will  be 
tried  ;  whether  by  a  jury  ? 

Sir  N.  J. — He  says,  he  is  content  to  be  tried 
as  the  others  are,  by  half  strangers  and  half 
English. 

L.  C.  J. — Now,  then,  ask  my  Lord  Kon- 
igsmark  what  he  says  ? 

Mr.    Thyn)i      [perhaps    Henry    Frederick 


Thynn,    Esq.,    Sir   Thomas's    younger    bro- 
ther].— He  speaks  Englisli,  my  Lord. 

L.  C.  J. — But  not  well  enougii,  may  be, 
to  understand  the  whole. 

L.  C.  J.  North. — Sir  Nathaniel,  wh:it  docs 
he  say? 

,S/>  N.  J. — My  Lord,  he  says  it  is  a  con- 
cern of  his  life,  and  therefore  he  desires  he 
may  have  not  only  one  interpreter,  but  others  : 
he  desires  he  may  have  two  or  three,  tliat 
they  may  make  no  mistake. 

L.  C.  /.—Very  well. 

Sir  N.  J. — He  says  that  I  understand  the 
Dutch  [German]  language ;  but  his  life  anil 
honour  are  concerned,  and  therefore  he  would 
have  tliree  or  four. 

L.  C.  /.—Who  would  he  have? 

Sir  N.  J. — Sir  .Thomas  Thynn  [probably 
Thynn's  cousin  and  heir,  afterwards  created 
A'iscount  Weymoutli]  said  they  had  one  that 
was  brought  by  them. 

Mr.  Thijnii. — That  is  Vandore,  who  is  sworn 
already. 

L.  C.  J. — Look  you.  Sir  Nathaniel,  tell 
my  Lord,  if  he  pleases,  he  shall  have  a 
French  interpreter;  for  I  know  he  speaks  that 
language  very  well. 

Sir  N.  J. — My  Lord,  he  says  that  High- 
Dutch  [German]  is  his  natural  language,  and 
he  can  express  himself  best  in  that, 

[Then  one  Fanharincj  was  called  for  by  the 
Count,  but  did  not  appear.] 

L.  Ch.  Bar. — Sir  N.  Johnson,  you  must 
ask  tlie  Count  whether  he  be  guilty  of 
the  indictment,  as  accessory  before  tlie  fact. 

Sir  N.  J. — I  have  asked,  my  Lord,  ami 
"  Not  Guilty  "  he  answers. 

CI.  of  Cr. — How  will  you  be  tried? 

,SV/-  N.  J. — He  says  he  will  be  tried  by 
God  and  half  his  own  country,  or  lialf  fo- 
reigners, and  lialf  Englisli ;  and  he  desires 
they  may  be  persons  of  some  quality,  as  they 
use'  to  treat  persons  of  his  quality,  and 
strangers. 

L.  C.  J. — There  shall  be  such  strangers, 
tell  him.  You  have  merchants  of  good  ac- 
covuit,  I  suppose,  upon  this  panel? 

Uml.  Sher. — Yes,  my  Lord,  they  are  all 
such. 

Sir  N.  J. — He  desires  he  may  be  tried  dis- 
tinctlv  from  tlie  others. 
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L.  C.  J. — That  cannot  be  :  but  look  you, 
Sii-,  pray  tell  my  Lord  this,  that,  though  the 
evidence  must  be  given,  and  the  jury  must 
be  charged  altogether,  yet  in  this  case  we 
will  distinguish  his  case  to  the  jury,  if  there 
be  occasion, 

L.  C.  Bar. — And  his  evidence  will  come 
distinct. 

Air.  Fandore. — My  Lord,  he  asks  this 
question  of  your  Lordship  and  this  honour- 
able Court,  if  it  be  agreeable  and  according 
to  the  justice  of  this  nation,  that  my  Lord 
may  be  allowed  two  or  three  days'  delay,  be- 
cause he  is  to  prepare  himself  and  witnesses 
for  his  trial. 

Sir  N.  J. —  My  Lord,  he  says  this:  his 
witnesses  are  not  prepared,  and  he  not  hav- 
ing had  time  to  recollect  himself,  so  as  to 
fit  himself  for  his  defence,  therefore  he  begs 
the  favour  of  the  Court  that  lie  may  have  a 
day  or  two's  time  to  recollect  himself.  He 
says  he  is  to  answer  circumstances  Avith  cir- 
cumstances, my  Lord  ;  he  says  he  has  some 
witnesses  as  to  circumstances  that  are  very 
material  to  answer  such  circumstances  as  are 
brought  against  him.  He  does  not  under- 
stand the  laAV,  my  Lord ;  nor  has  had  no 
time  to  have  any  counsel  to  inform  him- 
self. 

L.  C.  J. — You  must  tell  him  this ;  that 
which  he  is  charged  with  is  matter  of  fact, 
that  none  can  instruct  him  in  but  himself; 
counsel  can  do  him  no  good  in  such  a  case 
as  this. 

Sir  N.  J. — My  Lord,  he  says  the  matters 
that  are  objected  against  him  are  only  cir- 
cumstances, my  Lord,  and  they  require  an 
answer,  which  he  can  do  by  other  circum- 
stances, and  he  desires  time  to  recollect 
liimself,  two  or  three  days'  respite ;  he  de- 
sires if  it  were  but  a  little  time,  a  day  or 
two. 

Mr.  Thynn. — My  Lord,  our  witnesses  are 
all  ready,  and  the  counsel  instructed,  and 
wait  here  to  go  on. 

L.  C.  J.  North. — Look  you;  pray  will  you 
tell  him,  when  the  trial  is  once  begun  the 
jury  can  neither  eat  nor  drink  till  they  have 
given  their  verdict ;  that  is  the  law,  and  we 
carmot  change  the  law  ;  therefore  we  cannot 
allow  him  the  time  he  desires.  He  knows 
what  he  is  accused  of,  and  has  known  it  a 


good  while,  and  has  had  time  to  recollect 
himself,  and  prepare  himself. 

<SV;-  N.  J. — My  Lord,  he  says  the  jury  are 
not  yet  together  nor  charged  with  him,  and 
therefore,  till  the  jury  are  charged,  he  thinks 
he  may  have  time,  if  your  Lordship  please  to 
allow  it. 

L.  C.  J. — Look  you ;  you  must  tell  him 
that  he  is  to  understand  that  there  is  but  one 
indictment  against  the  principals  and  him- 
self, and  we  cannot  try  this  by  piecemeals ; 
we  cannot  try  the  principals  now,  and  my 
Lord  Konigsmark  another  time. 

Sir  N.  J. — If  it  must  be  so,  he  says,  he 
must  throw  himself  upon  your  Lordship  :  he 
liopes  he  shall  have  nothing  but  what  is  just 
and  fair,  and  he  hopes  your  Lordship  will  be 
of  counsel  to  him,  as  the  fashion  of  this  coun- 
try is :  if  anything  arises  of  matter  of  law, 
he  desires  he  may  have  the  advantage  of  it : 
and  if  he  cannot  have  a  day  or  two,  he  says 
the  innocency  of  his  case  will  protect  him. 
Count  Konigsmark,  knowing  how  innocent 
he  is,  won't  stick  for  a  day  or  two,  but  he  will 
be  ready  to  be  tried  as  your  Lordship  shall 
think  fit :  he  has  innocence  on  his  side,  and 
that  will  protect  him. 

L.  C.  J. — Let  my  Lord  know  that  we 
will  be  careful  in  examining  all  things  that 
concern  him. 

Sir  N'.  J. — He  says  he  does  not  fear  it,  my 
Lord,  having  to  do  with  such  honourable 
persons,  nor  doubt  it  at  all. 

L.  C.  J. — Then  swear  a  jury.  But  look 
you,  my  Lord  Konigsmark,  consider  this ; 
as  the  gentlemen  of  the  jury  come  to  be 
sworn,  if  you  dislike  any  of  them,  you  may 
except  against  them. 

Sir  AL  J. — My  Lord,  he  says,  being  alto- 
gether a  stranger  here  in  England,  and 
not  knowing  any  of  the  persons,  he  begs 
the  favour  of  the  Bench  that  he  may 
have  the  names  of  those  that  are  returned 
of  the  jury,  and  a  little  time  to  consider 
of  it. 

L.  C.  J. — That  we  cannot  do  :  all  we  can 
do  for  you  is,  we  will  take  as  much  care  as 
we  can  that  you  may  liave  indifterent  per- 
sons and  persons  of  quality. 

L.  C.  J.  North.— Pray  tell  him,  the  law 
gives  liim  the  privilege  of  a  peremptory 
challenge. 
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Sir  N.  J. — He  says,  my  Lord,  he  does  not 
know  who  they  are,  but  they  may  be  persons 
that  are  touched,  and  may  have  something  of 
evil  will  or  spleen  against  him.  His  father 
served  against  the  King  of  Denmark,  and 
against  the  Poles  and  the  Papists ;  and  his 
father  Avas  a  Protestant,  and  served  the  Pro- 
testant cause. 

L.  C.  J. — What  countrymen  are  they,  Mr. 
Sheriti'? 

Ufid.  Sher.  —  They  are  French  and 
Dutch,  most  of  them ;  I  do  not  believe  there 
is  ever  a  Dane  amongst  them. 

L.  C.  /.—We  will  call  all  Frenchmen,  if 
he  had  rather  have  them  than  Dutch. 

<S//*  N.  J. — He  would  very  gladly  have 
them  all  High  Dutch ;  if  not,  that  he  may 
have  some. 

L.  C.  J. — I  thought  he  had  excepted  against 
the  Dutch. 

Sir  N.  J. — No,  against  the  Danes  ;  for  his 
father,  in  the  wars,  burnt  their  towns. 

L.  C.  J. — Examine  them,  as  they  come  to 
the  book,  if  there  be  any  of  the  Roman  Ca- 
tholic religion,  and  do  not  let  any  such  be 
sworn. 

Mr.  Sheriff  Pilkijig ton. — There  is  none  such 
among  them,  I  dare  say. 

L.  C.  J. — Sir  N.  Johnson,  tell  my  Lord  he 
shall  have  no  Roman  Catholics  at  all. 

Sir  N.  J. — He  thanks  your  Lordship.  He 
desires  he  may  have  the  panel  to  look  upon, 
and  he  hopes  this  is  an  easy  favour. 

L.  C.  J. — Let  him  have  the  panel,  if  it 
will  do  him  any  good.  He  is  a  stranger  ;  sa- 
tisfy him  in  what  we  can. 

[Which  was  delivered  to  him,  and  he 
looked  it  over.] 

L.  C.  J. — Tell  him,  as  the  jury  is  called, 
he  shall  have  every  one  of  the  Outlandish- 
men  and  Englishmen  brought  before  him. 

Sir  N.  J. — My  Lord,  he  thanks  you  for 
this  favour. 

L.  C.  5.— Sir  N.  Johnson,  tell  the  Count 
they  call  tirst  an  Englishman,  then  a  fo- 
reigner, and  they  shall  be  brought  to  view. 

L.  C.  J. — Pray,  have  you  told  the  other 
persons  that  their  time  to  challenge  is  before 
the  jury  is  sworn  ? 

Sir  N.  J. — The  Polander  (Borosky)  says 
he  can  challenge  none,  because  he  knows 
none. 


L.  C.  /.—What  say  the  rest  ? 

Mr.  Fandore. — They   say  tliey  know    no-  i 

bodv,  and  can  except  against  nobody, 

C/.  o/ O-.— Call  Sir  William  'Roberts. 
[Who,  appearing,  stood  up.] 

L.  C.  J. — My  Lord  Konigsmark,  tliere  is 
the  foreman. 

Sir  N.  J. — He  has  nothing  to  say  against 
him. 

L.  C.  J. — Then  liold  liim  a  book,  and 
swear  him.      [Which  was  done.] 

CI.  of  Cr.— Call  Mr.  Downing. 

Interpreter. — He  says  he  is  no  foreigner. 

L.  C.  J. — Then  he  must  not  be  sworn, 

CI.  of  Cr.— Moses  Cliaras.  [Wlio  ap- 
peared 1 

huerpreter. — He  has  nothing  to  say  against 
him.  But  he  himself  says  he  does  not  speak 
English,  but  he  desires  to  speak  Frencli. 

CI.  of  Cr.— Then  tell  him,  in  Frencli,  he 
must  lay  his  hand  on  the  book  and  be  sworn, 
and  hearken  to  his  oath. 

Sir  Fr.  IVinnington  [one  of  the  counsel  for 
the  prosecution] . — We  challenge  him  for  tlie 
King, 

L.  C.  /.—For  what  cause  ? 

Sir  Fr.  IVinnington. — My  Lord,  Ave  take 
it  that  we  need  not  show  any  cause,  unless 
there  be  any  want  of  the  number  in  the 
panel, 

L.  C.  /. — Then  we  must  do  him  right, 
and  tell  him  what  advantage  the  law  gives 
him.  Tell  my  Lord,  you  that  understand 
English,  that  this  gentleman  is  challenged 
for  the  King;  and  if  the  King  show  any 
good  cause  for  it  he  must  not  be  sworn, 
else  he  must.  And  the  Avay  for^  him  to 
cause  the  King's  counsel  to  show  their 
cause  (if  he  desire  it)  is  to  challenge  all  the 
rest, 

Mr.  Williams  [another  of  the  counsel  for  the 
prosecution], — We  waive  our  challenge  :  for 
the  reason  wliy  Ave  challenged  him  Avas,  be- 
cause he  did  not  understand  English,  Avliich 
Avill  be  no  reason  at  all.  [Then  he  Avas 
sworn.] 

CI.  of  Cr.— Sir  Henry  Ingoldsl)y, 

Sir  N.  J. — He  challenges  him,  my  Lord. 

CI.  of  Cr.— Sir  William  Gulston. 

Sir  N.  J. — He  excepts  against  him,  my 
Lord. 

L.  C.  /. — Does   he  challenge  him  in   re- 
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spect  of  what  I  said  to  him  about  the 
Outlandish  gentlemeh,  that  the  King  is  to 
show  cause?  Or  how  does  he  challenge 
them. 

Interpret. — jMy  Lord,  he  says  he  hears  he 
is  a  friend  to  Mr.  Thynn. 

L.  C.  J. — Well,  let  him  be  passed  by  then. 

CI.  of  G-.— Sir  John  Musters.  [Who  did 
not  appear.] 

Sir  N.  Joh?ison. — He  says,  my  Lord,  he 
only  desires  inditt'erent  persons. 

a.  of  Cr.— Henry  Herbert,  Esq. 

Sir  N.  J. — He  challenges  him. 

a.  of  Cr.— Richard  Paget,  Esq. 

Sir  N.  J. — He  desires  to  see  him. 

L.  C.  J. — Let  him  be  brought  into  the 
middle,  that  he  may  look  upon  the  pri- 
soners. 

Interpret. — He  has  nothing  to  say  against 
him.      [Then  he  was  sworn.] 

CL  of  Cr, — James  Bucgone. 

Interpret. — He  excepts  against  him. 

CL  of  Cr. — Claudius  Derolee. 

Interpret — He  excepts  against  him,  too. 

CI.  of  Cr.— Charles  Beelow. 

Interpret. — He.;  says  he  looks  like  a  man, 
and  he  does  not  except  against  him.  [And 
he  was  sworn.] 

CI.  of  Cr.— Ralph  Bucknall,  Esq. 

Interpret. — He  challenges  him. 

CI.  of  Cr. — Thomas  Earsby,  Esq. 

Interpret. — He  challenges  him  too. 

L.  C.  J. — Look  you,  Sir  N.  Johnson,  pray 
tell  him  he  can  challenge  but  twenty. 

Sir  N.  J. — He  says,  very  Avell ;  he  will 
not  do  any  more.  He  desires  the  favour, 
that  those  that  he  challenges  may  not  come 
near  those  that  are  sworn. 

L.  C.  /.—Well,  it  shall  be  so ;  we  will 
take  care  of  it. 

CI.  of  Cr. — Richard  Gowre,  Esq. 

Sir  N.  J. — He  excepts  against  liim. 

CL  of  C/-.— George  Hocknall,  Esq. 

Interpret. — He  challenges  him.  [But  then 
the  Count,  looking  in  his  paper,  retracted  the 
challenge,  and  he  v/as  sworn.] 

CL  of  Cr. — Peter  Vandenhagen. 

Interpret. — He  says  nothing  to  him.  [Then 
he  was  sworn.] 

CL  of  Cr.— Walter  Moyle,  Esq. 

Interpret. — He  does  not  challenge  him.  [He 
was  sworn.] 


CI.  of  Cr.— Christopher  Ripkey. 

Interpret. — He  does  not  challenge  him.  [He 
was  sworn.] 

CL  of  Cr. — Thomas  Henslow,  Esq. 

Interpret. — He  does  not  except  against  him. 
[Then  he  was  sworn.] 

CL  of  Cr. — Lewis  Doncarr. 

Interpret. — He  challenges  him. 

CL  of  Cr. — Peter  Lecane.  [He  did  not  ap- 
pear.]   David  Collivaux, 

Interpret. — He  challenges  him,  because  he 
knew  Mr.  Thyim,  they  say. 

CL  (f  C/-.— Andrew  Lodderley. 

Interpret. — He  challenges  him. 

CL  of  Cr.— James  Burk. 

Interpret. — He  challenges  him. 

CL  of  Cr. — Daniel  Griggion. 

Interpret. — He  does  not  challenge  him.  [So 
he  was  sworn.] 

CL  of  Cr.— Robert  Jordan,  Esq. 

Interpret. — He  challenges  him. 

CL  of  Cr.— Lucy  Knightley,  Esq. 

Interpret. — He  challenges  him. 

CL  of  Cr.— John  Haynes,  Esq. 

Interpret. — He  does  not  except  against  him. 
[He  was  sworn.] 

CL  6/ Cr.— Lewis  le  Count. 

Interpret. — He  challenges  him. 

CL  of  Cr.— John  Belliew. 

Interpret. — He  challenges  him. 

CL  of  Cr. — James  Frontein. 

Mr.  Williams. — We  challenge  him  for  the 
King. 

CL  of  Cr. — John  Massey. 

Interpi^t. — He  challenges  him. 

CL  of  Cr, — Andrew  Primow. 

Interpret. — He  challenges  him. 

CL  of  Cr.— Nicholas  Beufor. 

Interpret. — He  challenges  him.  He  says 
they  are  all  Walloons,  and  therefore  he  chal- 
lenges them. 

L.  C.  J. — Why  does  he  except  against 
Walloons  ? 

Interpret. — Because  tliey  have  always  served 
against  the  Swedes. 

CL  of  Cr.— John  Lebarr. 

Interpret. — He  does  not  except  against  him. 
[And  so  he  was  sworn.] 

CL  of  C/-.— Crier,  reckon  these,  &c.  Sir 
William  Roberts,  Bart.,  Moses  Charas,  Gent., 
Richard  Paget,  Esq.,  Charles  Beelow,  Gent., 
George   Hocknall,  Esq.,    Pet.  "N'andenhagen, 


TRIAL  OF  COUNT  KOXIGSMATvK. 


23 


Gent.,  Walter  Movie,  Esq.,  Chr.  Ripkey, 
Gent.,  Tlios.  Henslow,  Esq.,  Dan.  Griggion, 
Gent.,  John  Haynes,  Esq.,  and  John  Lebair, 
Gent. 

[Then  proclamation  for  information  and 
prosecution  was  made,  and  a  chair  was  set 
for  the  Comit,  at  his  request.] 

CI.  of  Cr. — Gentlemen,  look  upon  the  pri- 
soners, you  that  are  sworn,  and  hearken  to 
tlieir  cause ;  they  stand  indicted  proi/t  in 
the  indictment,  mutatis  mutamUs — against 
the  peace  of  our  Sovereign  Lord  the  King,  his 
crown  and  dignity.  Upon  this  indictment 
they  have  been  arraigned,  and  thereunto  have 
severally  pleaded  Not  Guilty :  and,  for  the 
trial,  have  put  themselves  upon  God  and  their 
country ;  which  country  you  are.  Your 
charge  is  to  inquire,  whether  they,  or  any  of 
them,  are  Guilty  oftlie  olfences  whereof  they 
stand  indicted,  or  Not  Guilty.  And  if  you 
find  them,  or  any  of  them,  Guilty,  you  are  to 
find  what  goods  or  chattels,  lands  or  tene- 
ments, they  liad  at  the  time  of  the  felony  and 
murder  committed,  or  at  any  time  since.  If 
you  find  them,  or  any  of  them,  Guilty,  you  are 
to  inquire  whether  they,  or  any  of  them,  fled 
for  it :  if  you  find  that,  they,  or  any  of  them, 
fled  for  it,  you  are  to  inquire  of  their  goods 
and  chattels,  as  if  you  had  found  them 
Guilty.  If  you  find  them,  or  any  of  them, 
Not  Guilty,  nor  that  they  did  fly  for  it,  you 
are  to  say  so,  and  no  more,  and  hear  your 
evidence.  But  if  you  acquit  any  one  of  the 
principals 

L.  C.  J. — That  is  a  mistake,  it  must  be 
all  the  principals. 

CI.  of  Cr. — If  you  acquit  the  ])rincipals, 
you  are  not  to  inquire  of  Charles  John  Kbu- 
igsmark  as  accessary  before. 

iMr.  Keef'e,  junior  counsel  for  the  prosecu- 
tion, then  shortly  stateel  the  charge  to  tlie 
jury,  or  opened  the  case,  after  the  usual  form  : 
— May  it  please  yoiu-  Lordship,  and  you 
Gentlemen  that  are  sv/orn  of  this  jury  :  George 
Borosky  alias  Boratzi,  Christoi)lier  Vratz,  and 
Jolm  Stern,  the  prisoners  at  the  bar,  stand 
liere  indicted,  for  that  they,  not  having  tlie 
fear  of  God  before  their  eyes,  but  being 
moved  and  seduced  bj'  the  instigation  of  the 
devil,  the  12th  day  of  February,  in  the  34tli 
year  of  the  reign  of  this  King,  feloniously  and 
voluntarily,  and  of  their  malice  aforethought, 


did  make  an  assault  upon  Thomas  Tliynn, 
Esq.,  at  the  ])arish  of  St.  Martin's-  in-tlie- 
Ficlds  ill  thi:>  county  ;  and  tlie  said  George 
Borosky,  having  in  his  hands  a  blunderbuss, 
wliich  he  knew  to  be  charged  with  four 
leaden  bullets,  did  discharge  it  at  Mr.  Thynn, 
and  gave  him  four  mortal  wounds,  of  which 
wounds  he  languished  till  tlie  13tli  day  of 
February,  and  then  died  :  and  that  they  the 
said  Christopher  Vratz  and  ,Iolm  Stern  were 
there  present,  aiding,  assisting,  and  abetting 
him  to  commit  the  said  felony  and  murder; 
and  so  that  they  the  said  George  Borosky, 
Christopher  Vratz,  and  John  Stern,  did  of 
their  malice  aforethought,  in  manner  afore- 
said, murder  the  said  Thomas  Thynn.  And 
Charles  John  Konigsmark,  the  other  priso- 
ner at  tlie  bar,  stands  indicted,  for  that  he 
before  the  felony  and  murder  aforesaid,  so 
done  and  committed,  to  wit,  the  12lh  day  of 
February  aforesaid,  did,  of  his  malice  afore- 
thought, move,  incite,  counsel,  persuade,  and 
procure  the  said  Borosky,  A'ratz,  and  Stern 
to  do  that  murder,  against  the  peace  of  the 
King,  his  crown  and  dignity.  To  this  in- 
dictment they  have  severally  pleaded  Not 
Guilty  ;  and  you  are  to  inquire  whether  they 
are  Guilty,  as  they  are  charged,  or  no. 

The  opening  counsel  was,  as  usual,  fol- 
lowed by  one  of  his  seniors,  in  this  instance 
Sir  Francis  JVithens,  who  went  at  length 
into  the  details  of  the  case.  "  Gentlemen," 
he  said,  ''  I  cannot  choose  but  take  notice 
unto  you,  that  a  murder  of  this  nature  has 
never  been  heard  of  to  be  perpetrated  upon 
English  ground,  both  in  respect  oftlie  person 
murdered  and  in  resjiect  of  the  circum- 
stances of  the  fict.  For  the  person  mur- 
dered was  a  gentleman  of  that  quality  and 
estate  that  he  hath  left  but  few  equals  be- 
hind him.  That  this  man,  being  in  his  coach, 
sliould  be  waylaid,  surprised,  and  mur- 
dered, and  this  murder  committed  in  the 
midst  of  our  streets,  is  that  which  works 
amazement  in  all  English  hearts.  And  our 
only  comfort  upon  this  sad  occasion  is,  that 
there  is  not  one  native  of  this  country  found 
amongst  all  those  that  are  accused  to  be  in- 
struments in  this  barbarous  fact.*'  Of  the 
prisoners,  he  proceeded  to  observe,  three  were 
charged  as  princi]ials  ;  "  Borosky,  whom,  for 
distinction  sake,  1  shall  call  by  the  name  of 
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the  Polander  ;  Vratz,  who  is  called  the  Cap- 
tain;  and  Stern,  who  is  called  the  Lieute- 
nant. Borosky  the  Polander,  we  sa}',  was 
the  man  that  discharged  this  blunderbuss 
against  this  worthy  gentleman  that  was 
slain ;  but,  though  he  was  the  only  man  that 
discharged  it,  yet,  if  we  can  satisfy  you  that 
Vratz  and  Stern  were  with  him  at  the  same 
time,  aiding  and  assisting  him  when  he  gave 
the  blow,  they  are  as  much  principals  as 
he  that  shot  off  the  gun.  It  will  be  natural 
to  open  to  you  what  is  said  against  this  Cap- 
tain Vratz ;  he  is  a  Swede  by  birth,  and  did 
formerly  belong  to  Count  Konigsmark ;  he 
was  a  retainer  to  him.  Afterwards,  I  think, 
in  the  war  he  was  made  a  captain.  This  gen- 
tleman had  been  formerly  in  England  ;  but 
at  the  last  time  he  came,  which  was  three 
weeks,  or  thereabouts,  before  the  murder  was 
committed,  his  lodging  was  in  King-street  at 
Westminster.  This  Captain  Vratz,  we  shall 
prove,  did  often  discourse  that  he  had  a  quar- 
rel with  Mr.  Thynn  ;  that  several  times,  be- 
fore this  murder  was  actually  done,  he  or- 
dered his  servant  to  waylay  his  coach  ;  and 
upon  that  very  fatal  day,  the  12th  of  Fe- 
bruary, when  this  unhappy  accident  fell  out, 
having  information  that  Mr.  Thynn  was  gone 
out  in  his  coach,  immediately  he  puts  on  his 
boots;  gives  order  to  his  servant  to  bring  his 
clothes  to  him  at  such  a  place,  because  he 
should  remove  his  lodging,  he  said,  that 
night ;  that  he  should  bring  his  clothes  to  the 
Black  Bull  inn  in  Holborn,  and  bring  his 
horse  thither  too.  When  he  went  from  his 
lodging  the  Polander  went  along  with  him, 
and  they  came  to  the  Black-Bull  in  Holborn, 
where  they  met  with  Stern.  We  shall  show 
you  that  these  three  gentlemen,  being  thus 
armed,  one  with  a  blunderbuss,  the  second 
with  pistols,  and  the  other  very  well  provided, 
rid  out  about  six  o'clock,  the  murder  being 
committed  about  seven  or  eight.  At  their 
going  out  they  inquired  which  was  their  way 
to  Temple-Bar ;  they  were  seen  to  ride 
through  the  Strand  to  St.  James's ;  the  fact 
was  done  in  the  Pall-mall,  and  we  shall 
show  you  the  way  of  it  was  thus  :  Mr.  Thynn 
passing  through  the  street  to  go  home  in  his 
coach,  three  persons  came  riding  up  to  the 
coach  side,  and,  while  the  one  stopped  the 
horses,  immediately  the  blunderbuss  was  dis- 


charged into  the  coacli  against  Mr.  Thynn, 
and  gave  him  those  wounds  of  which  the 
next  morning  he  died.  Presently  these  three 
men  ran  away,  but  one  of  them  let  fall  a 
pistol  upon  the  place,  which  I  shall  observe 
as  a  material  circumstance  against  these  per- 
sons, because  we  shall  prove  whose  the  blun- 
derbuss was.  These  things  being  done,  this 
murder  committed,  and  they  gone  away,  it 
began  to  work  in  people's  thoughts,  and  cir- 
cumstances began  to  come  out,  that  this  blun- 
derbuss should  be  ordered  to  be  Itrought  by 
Captain  A'ratz,  who  had  discoursed  with 
many  persons  about  the  quarrel  he  had  with 
Mr.  Thynn,  and  given  order  to  his  servant  to 
waylay  his  coach  ;  and,  these  persons  being 
rid  out  at  that  time,  there  was  a  great  sus- 
picion that  they  did  it.  Great  care  there 
was  taken,  and  great  means  used,  as  no  doubt 
there  would  be,  to  apprehend  the  malefactors  ; 
and  by  great  providence  it  was  found  out  at 
last  that  this  Captain  Vratz,  according  to 
his  word,  had  altered  his  lodging,  and  was 
got  to  a  doctor's  house,  that  lived,  I  think,  in 
Leicester-fields.  Being  there  surprised,  and 
coming  upon  his  examination,  he  did  not 
deny  but  that  he  Avas  there  one  of  the  three  that 
Avas  at  the  place  when  and  where  Mr.  Thynn 
was  murdered,  but  he  pretended  he  did  in- 
tend to  fight  him  in  a  duel,  and  kill  him 
fairly,  as  he  called  it.  But,  gentlemen,  I 
must  observe  this  to  )0u — in  my  small  time 
of  experience  of  the  world  I  never  knew  a 
man  go  to  tight  a  duel  and  carry  out  with 
him  a  second  with  a  blunderbuss.  It  is  not 
possible  he  should  go  with  such  a  design  as 
he  would  insinuate,  but  rather  with  an  inten- 
tion of  murder.  For  the  Polander,  he  came 
into  England  but  the  Friday  before,  and  so 
we  shall  prove  to  you  that  which  will  stick 
hard  upon  the  Comit.  Upon  Friday,  he 
being  landed,  he  inquires  for  the  young 
Count's  tutor,  which  was  at  an  academy  of 
one  Monsieur  Faubert's,  and  there  he  in- 
quire's  for  the  Count's  secretary ;  he  lay 
there,  I  think,  that  night,  and  upon  Satur- 
day he  was  conveyed  to  the  Count's  lodgings. 
There  also  he  was  lodged  for  one  night.  The 
Count  was  pleased  to  bespeak  him  a  very 
good  sword  and  a  coat  for  him,  that  he  might 
be  well  armed,  and  there  he  lay  on  Saturday 
night,  as  I  said,  the  night  before  the  murder 
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was  committed.  Upon  Sunday,  gentlemen, 
there  being  a  message  sent  to  this  doctor, 
where  Vratz  lay  the  night  following,  that  the 
Count  would  speak  with  the  doctor,  the  doc- 
tor came,  and  the  doctor  and  the  Polander 
went  away  to  Captain  Yratz's  lodging,  and 
from  thence  to  Holborn,  to  the  Black-Bull, 
and  the  Captain  was  carried  in  as  much  se- 
cresy  as  he  could,  for  he  was  carried  in  a 
sedan  ;  and  I  think  we  shall  be  able  to  prove, 
by  the  persons  that  carried  him,  that  this 
was  the  man.  For  the  other  gentleman, 
Stern,  the  Lieutenant,  as  they  call  him,  he 
was  an  ancient  acquaintance  of  Captain 
Tratz's,  had  known  him  long  ago  in  England, 
and  complained  to  him  that  lodgings  might 
be  very  dear ;  but  the  Captain  told  him  he 
had  a  design,  and,  if  he  would  assist  him  as  a 
brave  fellow,  would  maintain  him,  and  he 
should  not  want  money  to  bear  all  his  charges. 
But  we  shall  prove  tliat  this  was  the  third 
person  that  rid  out  with  the  Polander  and 
the  Captain,  in  this  garb  that  I  told  you  of, 
this  night  that  the  fact  was  done.  And  in- 
deed, gentlemen,  upon  their  examination, 
they  have  every  one  confessed  the  fact ;  even 
the  Polander  confessed  that  he  did  shoot  oflt* 
the  blunderbuss,  and  "N'ratz  confessed  that 
he  was  there,  and  the  Lieutenant  Stern ;  so 
that,  if  there  had  been  no  more  evidence,  it 
would  have  been  sufficient  to  maintain  the 
issue,  and  in  our  circumstances  it  is  more 
perhaps  than  could  be  expected.  This,  gentle- 
men, is  the  principal  sum  of  the  evidence  that 
will  be  given  against  the  three  principals. 
For  the  fourth,  gentlemen,  Count  Konigs- 
mark,  he  is  a  person  of  great  quality,  and  I 
am  extraordinary  sorry  to  find  the  evidence 
so  strong  against  liim  as  my  brief  imports ; 
I  wish  his  innocence  were  greater,  and  our 
evidence  less ;  for  he  is  a  person  of  too  great 
quality,  one  would  hope,  to  be  concerned  in 
a  thing  of  this  nature  ;  but  that  he  was  the 
main  abettor  and  procurer  of  this  barbarous 
business  we'shall  prove  upon  these  grounds  : — 
first,  that  he  had  a  design  upon  Mr.  Thynn"s 
life ;  for,  gentlemen,  coming  into  England 
about  three  weeks  before  this  matter  was 
transacted,  first  he  lies  in  disguise,  and  lives 
private,  and  removes  his  lodging  from  place 
to  place  frequently ;  that  he  sent  a  person  to 
inquire  of  the  Swedish  resident  whether   or 


no,  if  he  should  kill  Mr.  Thynn  in  a  duel, 
he  could,  by  the  laws  of  England,  afterwards 
marry  the  Lady  Ogle?  So  that  Mr. Thyim's 
deatli  was  in  pros])ect  from  the  beginning. 
Gentlemen,  we  shall  prove  to  you,  as  I  did 
in  some  measure  open  before,  that  the  Count 
himself  was  pleased  to  give  express  order 
that  tlie  Polander  should  have  a  good  sword 
])ouglit  him  ;  tliat  before  he  (Borosky)  came 
into  England  he  (tlie  Count)  was  very  much 
troul)led,  by  reason  of  the  stormy  weatlier,  for 
fear  he  sliould  be  cast  away  ;  that  he  lodged 
him  in  his  own  lodgings  the  night  before  this 
act  was  perpetrated  ;  and  tliat  Captain  A'ratz 
was  the  morning  before,  and  immediately 
after,  with  the  Count.  Another  thing,  gen- 
tlemen, that  I  had  almost  forgot,  the  Count 
was  willing  to  be  instructed  in  the  laws  of 
England,  and  inquired  whether  a  man  might 
lawfully  ride  out  upon  a  Sunday  ?  and,  being 
told  that  after  sermon  he  might,  he  was  very 
well  satisfied ;  and  the  day  he  inquired  of  it 
was  the  day  that  the  murder  was  committed. 
After  tire  thing  was  done.  Count  Konigs- 
mark,  the  next  morning,  pretended  he  was  to 
go  to  Windsor,  and  leaves  his  lodging ;  but, 
instead  of  going  to  Windsor  (being  still  in 
his  disguise),  he  goes  to  Rotlierhithe,  by  tlie 
water-side,  and  there,  I  think,  he  continues 
two  or  three  days,  in  a  black  peruke  (and 
tliat  is  disguise  enough  for  such  a  gentleman), 
and  afterwards  he  goes  to  Gravesend ;  but 
I  think  he  was  upon  the  water  some  time  be- 
fore he  thought  it  convenient  to  land  ;  and 
there  he  was  surprised  in  this  disguise.  And 
when  he  was  surprised  and  taken  he  showed 
himself  to  be  in  great  disorder ;  but,  being 
charged  with  the  fact,  acknowledged  nothing 
of  the  matter.  But  how  it  should  come  to 
pass  that  he  should  lie  so  long  disguised, 
upon  no  pretence  that  can  be  known,  and 
afterward  to  pretend  that  he  had  a  business 
to  effect,  and  then  he  was  to  go  into  France, 
that  will  lie  upon  liim  to  answer.  But  these 
are  the  inducing  evidences  that  we  give  to 
you  : — his  keeping  the  Polander  in  his  house; 
his  disguising  of  himself;  and  his  inquiring 
whether,  if  he  killed  Mr.  Tliynn,  he  might 
not  marry  my  Lady  Ogle ;  his  flight  the 
next  day,  and  pretending  to  "go  to  Windsor, 
when  he  went  quite  tlie  other  way,  and  all 
in  a  disguise  ;  and  these  persons   not  having 
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any  appearance  or  any  reason  whatsoever 
for  any  particular  quarrel  to  Mr.  Thynn  ; 
but  the  Count  having  some  disgust  to  him, 
upon  terms  that  the  witnesses  will  tell  you  of 
by  and  by,  and  being  related  to  (that  is,  the 
other  prisoners  being  connected  with)  the 
Count,  we  must  leave  it  to  you  to  judge 
whether  these  gentlemen  did  it  singly  and 
purely  upon  their  owii  heads,  or  whether 
they  were  not  set  upon  it  by  the  Count." 

[The  comisel  for  the  prosecution  then  pro- 
ceeded to  call  their  witnesses.] 

Sh'Fr.  Winn.— My  Lord,  I  shall  not  trou- 
ble you  with  repeating  of  our  evidence,  but 
we  will  begin  and  call  our  witnesses  directly 
to  prove  the  murder  done  by  these  gentle- 
men ;  we  will  prove  the  fact  downright  upon 
them,  and  then  we  shall  afterwards  come  to 
the  Count. 

Mr.  Williams. — My  Lord,  first  we  will  di- 
rect evidence  to  the  principals,  and  then  to 
the  accessar)\  Call  William  Cole  and  Wil- 
liam Ellers. 

L.  C.  J. —  Swear  some  person  to  interpret 
the  evidence  tliat  shall  be  given :  I  do  it  for 
the  sake  of  the  aliens  that  are  of  the  jury  ; 
for  some  of  them  understand  no  English,  and 
they  will  not  know  what  to  make  of  the 
evidence,  if  they  do  not  repeat  it  to  them  in 
their  own  language. 

[Then  Vandore  and  Wright  were  sworn  for 
the  King.] 

Sir  N.  Johnson. — My  Lord  desires  that  the 
doctor  and  the  tailor  that  are  in  prison  may 
be  sent  for  to  be  here,  for  they  are  witnesses 
for  him. 

Sir  Fr.  Winn. — We  desire  they  may  be 
here  too,  for  they  are  witnesses  for  the  King ; 
and  I  believe  they  are  here,  my  Lord. 

Sir  N.  J.  —  Mr.  Vandore  does  not  speak 
French. 

Sir  W.  Roberts. — Mr.  Craven  speaks  Dutch 
(German)  and  French  very  well. 

\_Mr.  Craven  was  sworn.] 
Sir  N.  J. — The  Count  desires   the  favour 

of  pen  and  ink. 

L.  C.  J. — Let  the  Count  have  pen  and  ink. 
Mr.  Williams.  —  Call  William  Cole  and 

William  Ellers.     [Who  appeared,  and  were 


sworn.]  Which  is  William  Cole  ? — Set  him 
up.  Acquaint  my  Lord  and  the  jury  how 
Mr.  Thvnn  was  assaulted,  and  the  manner 
of  it. 

Cole. — My  Lord,  my  master  was  coming 
up  St.  James"s-street,  from  the  Covmtess  of 
Northumberland's.  [The  witness  probably 
said,  or  meant  to  say,  that  they  were  coming 
up  or  along  Pall-mall  from  St.  James's- 
street.  The  house  where  Thynn  had  been 
visiting  was  no  doubt  that  of  the  old  Coim- 
tess  of  Northumberland,  the  widow  of  Earl 
Algernon.] 

Sir  Fr.  Winn. — Name  your  master. 

Mr.  Williams. — Who  was  your  master  ? 

Cole. — Mr.  Thynn.  And  I  had  a  flam- 
beau in  my  hand,  and  was  going  before  the 
coach,  and,  coming  along  at  the  lower  end 
of  St.  Alban's-street,  I  heard  the  blunder- 
buss go  off;  so  upon  that  I  turned  my  face 
back,  and  saw  a  great  smoke  and  heard  my 
master  cry  out  he  was  murdered ;  and  I  saw 
three  horsemen  riding  away  on  the  right  side 
of  the  coach,  and  I  pursued  after  them,  and 
cried  out  murder :  I  ran  to  the  upper  end  of 
the  Haymarket,  till  I  was  quite  spent  and 
was  able  to  go  no  further ;  and,  turning  back 
again,  my  master  was  got  into  the  house,  and 
I  understood  he  was  wounded.  That  is  all  1 
I  know. 

Mr.  Williams. — You  say  you  heard  a  blun- 
derbuss go  off,  and,  turning  back,  you  saw 
three  men  riding  away  from  the  coach?  ' 

Cole.— Yes.  \ 

Mr.  Williams. — Look  upon  the  prisoners  at  i 
the  bar :  can  you  say  all  of  them,  or  any  of  i 
them,  were  tlie  men? 

Cole. — No,  I  cannot :  I  did  not  see  their 
faces,  but  I  saw  the  horse  of  one  of  them  was 
a  little  bay  horse. 

Mr.  Williams. — But  do  you  take  any  of 
them  men  to  be  one  of  the  tliree. 

Cole. — I  did  not  see  any  of  their  faces. 

Sir  Fr.  JVinn.  —  What  time  of  night 
was  it  ? 

Cole. — A  quarter  after  eight. 

Sir  Fr.  Wnn. — Prav  what  dav  of  the 
week  ? 

Cole. — Sunday. 

Sir  Fr.  Winn. — What  dav  of  the  month  ? 

Cole.— The  11th  or  1 2th  of  February. 

Sir  Fr.   Winn.  —  Then,  where  is  William 
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EUers  ?  Pray  do  you  tell  the  court  and  jury 
how  ;^^r.  Thynn  was  wounded,  and  by  whom, 
and  what  you  know  of  It. 

EUers  [who  seems  to  have  been  the  coach- 
man, or  postilion]. — My  Lord,  I  came  with 
my  master  from  St.  James's-street,  from  my 
Lady  Northumberland's  ;  and  as  I  came  at  St. 
Alban"s-street  there  came  three  men  riding  by 
the  right  side  of  the  coach,  and,  as  they  rid, 
one  of  tliem  turned  about,  and  bid  me,  "■  Stop, 
you  doo;!"  and  just  as  I  looked  about  the  fire 
was  let  into  the  coach  upon  my  master,  and 
the  men  ran  away  as  fast  as  they  could. 

Sir  Fr.  Jl'i/in. — How  many  were  there  of 
them '? 

EUers. — There  were  three. 
Sir  Fr.  IVinn.  —  Were   those   men   at  the 
bar,  or  any  of  them,  Ihe  persons  ? 
EUers. — I  cannot  tell. 

Sir  Fr.  IViiin. — What  were  the  words  they 
said  when  the  coach  was  stopped  ? 

EUers. — "  Hold,  hold  ! "  or,  "  Stop,  you 
dog  ! " 

Mr.  WiUicons. — What  condition  was  your 
master  in  then  ?     Was  he  shot  then  ? 
EUers. — Yes. 

Mr.  JViUiams. — We  will  give  you  some 
evidence  now  out  of  their  examinations. 

L.  C.  J. — You  had  best  give  some  evidence 
of  his  wounds. 

Mr.  ffiUiams.— Yes,  we  will.  Call  Mv. 
Hobbs.  the  surgeon. 

L.  C.  J. — Look  you,  Mr.  Craven,  you  hear 
what  these  witnesses  say ;  tell  it  to  the  gen- 
tlemen of  the  jury  that  are  outlandish  men 
that  these  witnesses  swear  there  were  three 
men  did  do  tliis  thing ;  the  one  of  them 
stopped  the  coach,  and  the  otlier  shot  into  it ; 
but  it  was  at  that  time  of  night  they  could 
not  know  their  faces,  and  they  all  rid  away. 
Mr.  Craven. — My  Lord,  if  you  please,  the 
witnesses  may  speak  by  degrees;  and  between 
every  witness  I  will  give  the  jury  an  account. 
L.  C.  J.— Well,  it  shall  be  "^so  :  but  tliey 
say  no  more  tlian  what  I  tell  you,  tliat  three 
men  did  do  this.  [Then  he  interpreted  it  to 
the  jury.] 

L.  C.  J. — What  says  that  gentleman  [one 
of  the  jury]  to  you  ? 

3Ir.  Craven. — He  says  he  hears  that  three 
men  did  do  it ;  but,  he  says,  he  does  not  hear 
that  they  knew  any  of  them. 


[Then  Mr.  Hohbs  was  sworn.] 

Mr.  JViUiams. — Had  you  the  searcliing  of 
ivir.  Thvnn"s  body  after  it  was  hurt  ? 

Hohbs.— Yes. 

Mr.  H'iUiams. — How  did  you  find  him  ? 

Hobbs. — I  was  with  him,  Sir,  that  night 
he  was  wounded,  and  I  found  him  shot  with 
four  bullets,  Avhich  entered  into  his  body,  and 
tore  his  guts,  and  wounded  his  liver  and  his 
stomach,  and  his  gall,  and  wounded  his  great 
guts  and  liis  small  guts,  and  broke  one  of  his 
ribs,  and  wounded  the  great  bone  below. 

Sir  Fr.  JVinn. — What  time  came  you  to 
him  ? 

Hobbs. — About  9  or  10  of  the  clock. 

Sir  Fr.  JVinn.  —  Did  he  die  of  those 
wounds  ? 

Hobbs. — Yes,  he  did  die  of  those  wounds. 

Mr.  niUiams. — Did  you  apprehend  them 
all  mortal,  or  any,  or  which  of  them  ? 

Hobbs. — I  believe  there  was  never  a  wound 
but  it  miglit  prove  mortal. 

Sir  Fr.  JVinn. — ^Now  tell  us  what  day  of 
the  week  and  what  day  of  the  month  it  was. 

Hobbs.— W  was  Sunday  night,  the  Vlih  -of 
February,  I  think. 

L.  C.  J. — What  did  you  observe  of  the 
bullets ;  was  there  anything  done  to  them 
nnjre  than  ordinary  ? 

Hohbs. — I  could  not  see  anything.  I  have 
them  here,  my  Lord. 

Lord  Chief  Baron. — Were  thev  iron  or 
lead  ? 

[Then  Mr.  Hobbs  delivered  them  into  court.] 

Hobbs. — Two  of  them,  the  little  ones,  may 
be  iron ;  for  one  of  them  went  through  a 
thick  bone,  and  yet  there  was  no  impression 
on  it. 

L.  C.  J. — And  this  Ihat  has  the  impres- 
sion' you  think  miglit  Ije  done  against  the 
bones '? 

Hobhs.—Yiis. 

L.  C.  J. — Was  this  left  ragged  on  pur])ose 
to  do  the  more  mishief  ? 

Hobbs.— \\\\\ch,  my  Lord  ? 

/,.  C.  J. — This  that  is  left  at  the  end  here. 
Would  this  be  more  mortal  than  another  bul- 
let, or  harder  to  lieal  ? 

Hobbs. — No ;  but  as  they  take  up  a  greater 
space  in  flying. 
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L.  C.  J. — Would  not  the  raggedness  bin- 
der the  healing  ? 

Hobbs. — No,  only  bruise  the  flesh ;  which 
bruised  flesh  must  come  away  before  it  can 
be  healed.  All  bullets  wound  by  bruising 
of  the  flesh. 

L.  C.  J. — Well,  these  were  the  four  bul- 
lets that  were  found  in  Mr,  Thynu's  body  ? 

Hobbs. — I  verily  believe  they  are.  Dr. 
Lower  had  them  out  of  my  hands  for  a 
day  or  two,  but  I  believe  them  to  be  the 
same. 

L.  C.  J.  —  Was  there  any  lodged  in  the 
stomach  ? 

Hobbs. — Yes,  one  of  the  little  ones. 

L.  C.  J. — Had  they  broke  tlie  great  bone  ? 

Hobbs. — Yes,  the  great  bone  at  the  bottom 
of  the  bell)^ 

L.  C.  J.— Two  of  them  ? 

Hobbs. — A  great  one  and  a  little  one  ;  two 
of  them  passed  through  that  bone  and  lodged 
in  the  backbone. 

L.  C.  J. — W^as  any  of  them  gone  through 
the  body  ? 

Hobbs. — One  of  them  lay  between  the  ribs 
and  the  skin. 

L.  C.  J. — None  were  got  quite  tln-ough, 
then? 

Hobbs. — None. 

Sir  Fr.  IVinn. —  Call  the  coroner,  ]Mr. 
White. 

L.  C.  /.—Tell  the  jury,  Mr.  Craven,  what 
this  witness  has  said.  [Then  he  interpreted 
it.] 

L.  C.  J. — What  says  that  gentleman  ? 

Mr.  Craven. — He  says  "tis  very  well :  he 
understands  part  of  it. 

L.  C.  J. — Do  the  rest  of  them  understand  it  ? 

Sir  N.  /.  —  He  told  it  in  French  to  the 
others. 

L.  C.  /.—Let  Mr.  Hobbs  have  the  bullets 
again  when  the  jury  have  seen  them. 

[Then  Mr.  White  was  sworn.] 

Sir  Fr.  Wmn. — Now  we  will  ask  the  coro- 
ner a  question  or  two.  Pray  will  you  acquaint 
my  Lord  what  you  know  of  this  murder  of 
Mr.  Thvnn  ? 

White.— On  tlie  13th  of  February,  in  the 
afternoon,  I  sat  upon  the  body  of  Thomas 
Thynn,  Esq.,  and  I  found  he  had  four  holes 
on  his  right  side,  behind  his  short  ribs,  aiid 


they  seem  to  be  like  holes  made  with  bullets : 
and  I  gave  order  to  open  the  body. 

L.  C.  J. — And  there  the  bullets  were  found? 

White. — There  the  surgeon  found  them. 

L.  C.  /.—Were  you  by  ? 

White. — I  was  at  the  taking  them  out. 

L.  C.  /.— 'Tis  fit  that  the  Polander  should 
have  one  to  interpret  what  is  said  against 
him. 

Mr.  Williams. —  Captain  Vratz,  you  hear 
what  is  said,  and  understand  it. 

Interpreter. — He  says  he  does  understand  it. 

3Ir.  Williams. —  Pray  tell  the  Polander 
what  is  said.  That  is,  the  two  first  witnesses 
say  three  persons  assaulted  the  coach,  and 
one  shot  into  the  coach,  and  by  that  means 
Mr.  Thynn  was  killed  by  the  shot  out  of  the 
blunderbuss :  and  the  surgeon  does  say  that 
these  four  bullets  were  found  in  his  body. 
[Then  it  was  interpreted  to  the  Polander.] 

Interpreter. — He  says,  my  Lord,  he  cannot 
tell  how  many  bullets  were  in ;  he  did  not 
charge  it  himself,  but  he  fired  it,  he  says. 

Sir  Fr.  JVinn. — He  confesses  he  tired,  then. 

Sir  W.  Roberts  [the  foreman  of  the  jury]. — 
My  Lord,  tlie  jury  desire  to  know  if  the  Pole 
can  tell  who  did  charge  it  ? 

L.  C.  J. — Ask  him  who  charged  it. 

Interpreter.  —  He  can  tell,  my  Lord,  he 
says. 

L.  C.  J. — It  will  not  be  very  material  that, 
for  his  e\'idence  can  charge  nobody  but  him- 
self. 

Sir  Fr.  Winn.  —  Now,  my  Lord,  if  you 
please,  we  will  call  those  persons,  the  justices 
of  the  peace,  that  examined  these  men  upon 
their  apprehension  for  the  murder  of  Mr. 
Thynn.  Call  Mr.  Bridgman  and  Sir  John 
Reresby.  [Who  were  sworn  standing  upon 
tlie  bench.] 

Interpreter. — My  Lord,  he  says  the  blun- 
derbuss was  given  him  by  the  Captain. 

Sir  Fr.  Winn. — Mr.  Bridgman,  were  you 
by  at  the  taking  of  the  examination  of  these 
persons  ? 

Brid<jman. — Yes,  I  was  :  and  these  were 
the  examinations  that  were  taken. 

Sir  Fr.  Wnn. — Were  you  by  all  the  while? 

Bridgman. —  Sir  John  Reresby  and  I  did 
take  these  examinations  :  and  I  will  read 
them,  if  you  please. 

L.  C.  J. — As  to  that,  let  it  alone,  if  vou 
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please.  Mr.  Bridgmaii,  when  tlie  Polander 
was  examined  concerning  this  murder,  what 
did  he  say  ? 

Bridgman. — He  owned  it,  to  the  best  of  my 
remembrance :  but  I  refer  to  the  examina- 
tion if  I  mistake, 

L.  C.  J. — Look  upon  it  to  refresh  your  me- 
mory. Sir,  and  then  tell  us. 

Mr.  JVilliams.  —  Look  lirst  what  the  Po- 
lander said,  and  then  we  will  go  on  to  the 
others. 

Sir  Fr.  Ultui. — Now,  Sir,  will  you  please 
to  acquaint  my  Lord  and  the  jury  what  he, 
or  any  of  them,  confessed  of  the  fact. 

L.  C.  J.  —  What  the  Polander  confessed 
first. 

Bridgman. — The  Polander,  upon  his  ex- 
amination before  Sir  John  Reresby  and  me, 
did  own  that  he  came  into  England  at  the 
desire  of  Count  Konigsmark. 

L.  C.  J. — Speak  only  as  to  himself;  for  it 
is  evidence  only  against  himself. 

Sir  Fr.  JVinn.  —  My  Lord,  his  confession 
is  entire,  and  we  can't  separate  it. 

L.  C.  J. — But  we  must  direct  what  is  just 
and  fitting.  His  evidence  can  charge  no- 
body but  himself;  and  tliat  is  the  reason  I 
would  not  have  his  examination  read ;  for  it 
cannot  be  read  but  only  against  himself. 

Bridgynan. — Upon  his  examination  he  con- 
fessed tliat  he  was  present  when  the  Captain 
stopped  the  coach ;  that  he  tired  the  musque- 
toon  by  the  Captain's  order;  and  that,  be- 
fore he  did  it,  the  Captain  bid  him,  as  soon 
as  ever  he  had  stopped  the  coach,  to  fire. 

Sir  Fr.  Winn. — Did  he  confess  he  did  fire? 

Bridgman. — Yes,  he  did. 

L.  C.  J.  North. — As  he  does  now. 

L.  C.  J. — Look  you,  now  do  you  tell  the 
Polander  that  the  evidence  against  him  is, 
that  he  did  fire  this  musquetoon  or  blunder- 
buss, or  what  you  will  call  it. 

Interpret. — He  does  confess  it. 

L.  C.  /.—Tell  him  what  I  say,  that  this 
evidence  is  given  against  him  : — That  he  did 
formerly  acknowledge  he  discharged  the 
blunderbuss  into  the  coach,  when  Captain 
"Vratz  stopped  the  coach. 

Interpret. — Yes,  my  Lord,  he  says  it  is 
true ;  he  fired  according  to  his  order. 

Sir  Fr.  Winn. —  Pray,  Sir,  consider  what 
was  confessed  by  the  Captain. 


Bridgman. — He  confessed  he  had  a  design 
to  fight  with  Mr.  Thynn ;  and,  Mr.  Thynn 
having  several  times  refused  to  fight  with 
him,  he  resolved  to  oblige  him  to  fight  by 
force,  and  therefore  he  had  taken  these  per- 
sons along  witli  him.  that,  if  he  should  fail 
in  his  revenge,  or  after  the  thing  done  he 
should  be  pursued,  he  might  make  his  escape. 
He  confessed  he  was  there,  and  stopped  the 
coach,  but  tlie  Polonian  fired  by  mistake ; 
for  he  did  not  bid  him  fire,  but  only  in  case 
he  should  be  hindered  from  fighting  or  mak- 
ing his  escape. 

L.  C.  J. — He  confessed  he  came  to  fight 
Mr.  Thynn? 

Bridgman. — Yes,  he  did  so. 

L.  C.  J. — And  that  he  stopped  the  coach  ? 

Bridgman. — \^es. 

Sir  Fr.  Wnn. — You  said,  after  the  thing 
was  done  :  what  was  that  thing? 

Bridgman. — After  he  had  fought :  in  case 
he  should  be  stopped  in  his  escape,  he  bid  the 
Polander  fire. 

Sir  Fr.  JVinn. — Did  he  confess  anything 
of  the  delivery  of  the  gun  to  him  ? 

Bridgman. — He  confessed  the  Polander  had 
the  gun,  but  he  said  nothing  from  whom  he 
had  it. 

L.  C.  J. — Now,  Captain  Yratz,  you  hear 
what  is  said  against  you  by  this  gentleman  ; 
that  you  owned  you  came  thither  witli  a  de- 
sign to  fight  Mr.  Thynn,  and  force  him  to 
fight  if  he  should  not  be  willing;  and  you 
brought  these  men  with  you  to  carry  you  oft", 
in  case  you  should  kill  him ;  that  you  did 
stop  the  coach,  and  you  said  you  did  not 
give  him  order  to  fire  unless  he  refused  to 
fight  you. 

Bridgman. — No,  unless  he  could  not  make 
his  escape. 

L.  C.  J. — Now  what  say  you  to  this  ? 

Sir  N.  Johnson.  —  He  desires  to  under- 
stand it. 

L.  C.  J. — Why  then  speak  it  to  him,  yon 
that  are  the  interpreter. 

[Then  Mr.  Craven  interpreted   it  to  him  in 
French.] 

L.  C.  J. — Now  speak  aloud,  and  tell  us 
what  he  says. 

3Ir.  Craven. — He  says  it  is  very  true  that 
he  was  there,  and  had  that  gentleman  and 
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the  Polander  along  with  liim  as  his  servants  : 
Mr.  Thynn  being  a  gentleman  that  had 
always  a  great  many  servants  about  him. 
And  he  says,  my  Lord,  that  he  had  received 
an  aftront  from  Mr.  Thynn ;  upon  that  he 
challenged  him,  and  sent  letters  out  of  Hol- 
land to  desire  him  to  give  satisfaction  by 
fighting,  but  could  have  no  satisfaction  ;  and 
therefore,  because  in  England  duels  were  for- 
bid, he  thought  to  make  a  rencounter  of  it, 
and  took  these  gentlemen  along  with  him,  that, 
if  so  be  Mr.  Thynn's  servants  should  assault 
him,  or  knock  him  on  the  head,  or  hinder 
him  from  escaping,  that  they  might  get  him 
off. 

Sh-  Fr.  Winn. — I  beg  one  favour  of  you, 
Sir,  that  you  would  ask  him  one  question, 
and  that  is.  What  the  affront  Avas  that  Mr. 
Thynn  gave  him  ? 

L.  C.  J. — Tliat  he  apprehends  he  gave 
him  ? 

The  interpreter  asked  him.  [Such  an  ex- 
amination of  a  prisoner  as  here  follows  would 
not  be  tolerated  or  attempted  in  the  present 
dav.] 

3Ir.  Craven. — My  Lord,  he  says  that  at 
Richmond  he  heard  he  spoke  and  gave  out 
very  ill  language  of  Count  Konigsmark, 
who  was  his  friend,  and  a  man  he  had 
many  obligations  to,  and  so  of  himself  too ; 
and  he  would  never  acquaint  Count  Konigs- 
mark with  it,  but  would  have  satisfaction, 
and  take  the  quarrel  upon  himself,  being  a 
gentleman.  He  says  that  he  heard  that  he 
called  him  Hector,  and  gave  such  ill  lan- 
guage as  was  never  to  be  sviii'ered. 

Sir  N.  Johison. — And  the  fashion  in  Ger- 
many is,  if  they  won't  tight,  to  shoot  them. 

Sir  Fr.  JVinn. — How  can  you  tell  that. 
Sir?  The  interpreter  that  asks  the  question 
says  no  such  thing. 

L.  C.  J. — Pray  will  you  ask  him  this,  whe- 
ther ever  he  saw  Mr.  Thynn,  and  how  many 
times? 

3Ir.  Craven. — He  says  he  has  seen  liim  se- 
veral times  in  the  playhouse,  and  riding  in 
his  coach  ;  he  did  not  see  him  at  Riclniiond, 
for,  if  he  had,  he  would  not  have  put  it  up 
so  long. 

3Ir.  Hlllia?ns. — I  believe  he  never  spoke 
to  him  in  his  life. 


L.  C.  J. — Ask  him  that  question,  whether 
he  ever  spoke  to  him  ? 

Mr.  Craven. — He  saj's  he  had  no  friend  to 
send  to  Mr.  Thvnn,  and  he  could  not  speak 
with  Mr.  Thynn  himself;  for  Mr.  Thynn 
might  think  that  he  was  not  a  gentleman 
good  enough  to  fight  with  him. 

L.  C.  J. — Ask  him  this,  about  what  time 
he  saw  him  at  the  playhouse  ? 

Mr.  Craven. — He  says  he  does  not  remem- 
ber exactly  the  time  when  he  did  see  him  at 
the  playhouse. 

L.  C.  J. — Ask  him  Avhether  this  affront 
tliat  he  pretends  was  given  since  he  last  came 
over,  or  when  he  was  in  England  before  ? 

Mr.  Craven. — He  says  it  is  eight  months 
ago  since  he  received  the  aftront. 

L.  C.  J. — That  was  before  he  went  out  of 
England? 

Mr.  Craven. — Yes,  it  was  before. 
Sir  Fr.  Winn.  —  Ue  says  he  writ   to   Mr. 
Thyim  out  of  Holland.     We  desire  to  know 
by  whom  he  sent  his  challenge  ? 

L.  C.  J. — Ask  him  if  he  sent  a  challenge 
to  Mr.  Thynn,  and  by  whom  ? 

3Tr.  Craven. — He  says  he  could  send  no 
less  than  a  gentleman ;  and  he  had  never  a 
gentleman  to  send  by,  and  so  he  sent  his 
letter  by  the  post. 

Mr.  H'lUiams. — Sir.  Bridgman,  now  v.e 
would  ask  you  concerning  Mr.  Stern,  the 
third  man. 

Bridgman. — Let  me  have  the  examination, 
and  I  will  look  upon  it  and  tell  you. 

Mr.  Williams. — Pray  do.  Sir,  tell  us  what 
he  said? 

Bridgman. — Upon  his  examination  he  con- 
fessed tliat  the  Captain  told  him  he  had  a 
quarrel  with  a  gentleman,  and  that  if  he 
would  assist  him  in  it  he  would  make  liis 
fortune ;  and  that  the  Captain  gave  liim  mo- 
ney to  buy  the  blunderbuss. 

Sir  Fr.  Winn. — Stern  did  confess  that,  did 
he? 

Bridgman. — Yes. 

L.  C.  J. — Did  he  confess  lie  was  at  the 
fact  ? 

Bridgman. — Yes,  he  confessed  he  was  at  the 
fact ;  and  he  said  when  he  came  beyond  Cha- 
ring-cross  he  was  about  ten  yards  before; 
and  he  heard  the  Captain  say  "  Stop !  "  to  the 
coach ;  upon   which  he  turned   about,   and 
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presently  saw  the  shot  made,  and  he  saw  tlie 
other  persons  ride  away,  and  he  made  away 
after  them;  and  the' Captain  further  told 
him  that  he  would  give  two,  or  three,  or  four 
hundred  crowns  to  find  a  man  tliat  woidd 
kill  Mr.  Thyini. 

Sir  Fr.  JVinn. — What  did  he  speak  about 
stabbing,  or  about  an  Italian? 

Brichjman. — He  said  that  the  Captain  de- 
sired him  to  get  an  Italian  that  would  stab  a 
man,  and  that  he  would  get  two  poniards  for 
that  purpose ;  and  that  it  was  before  the  Po- 
lonian  came  over. 

L.  C.  J. — This  is  no  evidence  against  the 
Captain ;  but  pray  will  you  tell  Stern,  the 
Lieutenant,  what  it  is  that  Mr.  Bridgman 
does  testify  against  him;  that  he  acknow- 
ledged thus  and  thus  before  him.  And  pray 
speak  it  again,  Mr.  Bridgman. 

Bridgman.— The  Captain  told  that  gen- 
tleman that  he  had  a  quarrel  with  a  gentle- 
man, with  whom  he  was  resolved  to  fight ; 
that  he  wanted  a  good  servant,  and,  if  he 
would  assist  him,  he  would  make  his  for- 
tune; that  he  gave  him  money  to  buy  the 
musqaetoon,  and  owned  he  was  there ;  that 
he  went  out  with  the  Captain  and  Polander 
on  horseback,  about  five  or  six  o'clock  on  Smi- 
day  ;  that  they  went  towards  Charing-cross, 
and  when  they  were  gone  beyond  Charing- 
cross  into  the  Pall-mall  he  heard  the  Captain 
say  to  the  coachman  "Stop !  "  and,  turning  im- 
mediately, he  saw  the  shot  go  ofl";  and  that, 
they  riding  away,  he  followed  them  ;  and  that, 
before  the  Polander  came  over,  the  Captain 
desired  him  to  get  an  Italian  to  stab  a  man. 

[Then  that  was  interpreted  to  Stern] . 

Mr.  Craven. — My  Lord,  he  denies  that  he 
spoke  anything  of  four  hundred  poiuids,  or 
about  the  Italian. 

L.  C.  J. — Tell  him  it  is  testified  that  he 
confessed  he  was  at  the  shooting  of  this  gen- 
tleman. 

Mr.  Craven. — He  says  he  was  there,  and, 
being  about  ten  yards  off,  he  heard  one  say, 
"  Hold !  ■'  to  the  coach,  but  he  cannot  say  'it 
was  the  Captain. 

Sir  Fr.  Winn. — But  was  he  there  ? 

Mr.  Craven. — Yes,  he  says  he  was. 

Sir  Fr.  fVinn.— Who  caused  him  to  be 
there  ? 


L.  C.  J. — Ask  him  upon  what  occasion  he 
was  there '} 

Mr.  Craven. — He  says  the  Captain  en- 
treated him  to  be  there  to  be  liis  second,  to 
light  witli  a  gentleman,  and  that  was  'the 
reason. 

L.  C.  J. — Pray  tell  him  it  is  testified  here 
that  he  bought  the  musquetoon  and  charged  it. 

Mr.  Craven. — He  says  he  did  assist  at  the 
loading  of  it ;  he  was  by. 

Sir  Fr.  Uinn. — Pray,  my  Lord,  let  us 
know  who  it  was  assisted  him '? 

L.  C.  J. — Why,  that  is  no  evidence  against 
anybody. 

Sir  Fr.  Winn. — But,  my  Lord,  it  was  de- 
livered to  the  Polander  charged,  and  we  de- 
sire to  know  who  loaded  it  ? 

L.  C.  J.  North. — That  is  no  evidence ;  but 
yet  the  question  may  be  asked,  and  then  the 
jury  may  be  told  it  is  no  evidence. 

L.  C.  J. — But  we  must  not  let  the  jury 
be  possessed  by  that  which  is  not  evidence. 

L.  C.  J.  North. — Pray,  will  you  ask  him, 
Mr.  Craven,  who  helped  him  to  load  tlie 
gun  ? 

Mr.  Craven. — The  Captain  was  by,  he 
says,  and  the  Captain  and  he  did  it  toge- 
ther. 

A  short  examination  of  Sir  John  Reresby, 
which  followed,  added  scarcely  anything  to 
what  had  been  stated  by  Bridgman.  Stern, 
he  said,  told  him  that  he  was  chiefly  carried 
out  to  keep  off  the  people,  in  case  there 
should  be  a  crowd  about  the  Captain  and 
Thynn  when  they  were  fighting.  Nothing  of 
of  this,  it  will  be  perceived,  ajjpears  in  what 
professes  to  be  the  official  account  of  Stern  s 
examination,  given  above. 

Then  Sir  Francis  Winnington,  having  de- 
sired the  officer  to  call  Michael  Fenderoston, 
addressing  the  Court,  said : — My  Lord,  we 
would  willingly  spare  your  time,  and  offer 
only  what  is  proper  in  this  case;  and  now  we 
shall  produce  our  evidence  against  the  Count, 
and,  if  anything  fall  out  in  that  evidence  that 
touches  these  three  men  (which  we  think  will 
be  but  the  killing  of  dead  men),  your  Lord- 
ship will  take  notice  of  it.  Now  we  shall  not 
go  to  open  the  heads  of  our  e\idence  against 
the  Count;  Sir  Francis  Withens  has  given  an 
account  of  the  general,  and  our  witnesses 
will  best  declare  it. 
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Mr.  Williams. — We  will  begin  with  Frede- 
rick Hanson.  [Who  was  sworn,  and  stood  up.] 

This  witness  stated,  in  substance,  that  he 
had  known  Covint  Konigsmark  for  about 
four  years ;  that  above  a  month  ago,  as  he 
thought,  he  had  gone  to  the  Post-house,  and 
there  found  the  Count  in  company  with 
Vratz,  having  been  sent  for  thither  by  the 
Count,  who  wrotehim  a  note  in  his  usual  hand, 
but  with  the  fictitious  signature  of  "  Carlo 
Cusk ;"  that  he  understood  the  Count  was 
then  just  arrived  in  England,  and  that  the 
Captain  had  come  over  not  long  before ;  that 
he  believed  the  Count  to  have  come  over  pri- 
vately ;  that  the  Count  first  went  to  lodge  at  a 
corner  house  in  the  Haymarket,  where  he  re- 
mained a  week,  and  then  removed  to  a 
corner  house  in  another  street,  of  which  the 
witness  did  not  know  the  name;  that  he 
continued  here  only  a  few  days,  because  the 
chimney  smoked  so  that  he  could  have  no 
fire 'in  it;  that  his  next  lodgings  were  in 
St.  Martin"s-lane,  where  he  was  at  the  time 
of  the  murder ;  that,  in  all  these  places,  he 
preserved  the  strictest  privacy,  never  leaving 
his  chamber,  being  known  to  the  family  onlyby 
the  name  of  the  Stranger,  and  seeing  nobody,  as 
far  as  the  witness  knew,  except  Vratz,  one  Dr. 
Frederick,  and  Hanson  himself.  |  Hanson,  com- 
ing from  Whitehall  on  the  Sunday  night  on 
which  the  murder  was  committed  to  the 
lodgings  in  St.  Martin's-lane,  found  the 
Count  in  his  night-cap  and  night-gown,  ready 
to  go  to  bed ;  and  in  a  little  after  Dr.  Fre- 
derick made  his  appearance. 

The  examination  of  Hanson  proceeded  as 
follows  : — 

Mr.  Williams. — Pray,  Sir,  have  you  car- 
ried any  message  from  the  Count  to  the 
Swedish  resident  ? 

Hanson. — My  Lord,  I  can  say  this  lapon 
my  oath,  to  my  best  remembrance.  Count 
Konigsmark  never  charged  me,  or  gave  me 
any  positive  order,  to  go  to  the  Swedish  En- 
voy ;  but  he  did  name  the  Swedish  Envoy  to 
me,  as  if  he  were  willing  to  know  his  advice  ; 
and  so  I,  being  obliged  to  pay  my  respects  to 
the  Swedish  Envoy,  who  had  treated  the 
young  Count  and  myself  very  civilly  be- 
fore; and  so,  paying  my  respects  to  the  said 
Envoy,  I  did  remember  the  conversation  I  had 
with  the  Count,  and  spoke  with  the  said  En- 


voy about  this  business  ;  and  that  is  all  that 
I  can  say. 


Sir  Fr.  1Vinn.—\N hat 


that 


Hanson. — I  say  there  was  no  direct  mes- 
sage ;  but  I  say  this  was  the  business  :-— 
Count  Konigsmark  told  me  in  private  fami- 
liar discourse  [this,  it  afterwards  appeared, 
was  during  the  Counts  first  visit  to  England, 
in  the  early  part  of  the  year  1681]  that  he 
had  heard  that  Esquire  Thynn  had  spoken 
some  abusive  language  of  him,  and  he  would 
fain  know  what  the  consequence  of  this  would 
be  if  he  should  call  him  to  account  about 
this  business ;  and  he  named  the  Swedish 
Envoy  to  me  :  and  I  saw  hisl  desire  was  to 
know  his  opinion  about  the  business,  what 
the  consequence  of  it  would  be ;  so  I  spoke 
to  the  Swedish  Envoy,  and  he  gave  me  this 
answer :  That,  if  the  Count  should  any  way 
meddle  with  Esquire  Thynn,  he  would  have 
but  a  bad  living  in  England ;  but  what  the 
law  would  say  in  that  particular  case  he 
coidd  not  answer,  but  he  would  inquire,  and 
afterwards  would  give  me  an  account ;  but  I 
never  spake  with  him  after. 

Sir  Fr.  Winn. — I  ask  you,  because  you 
have  been  formerly  examined  in  another 
place  about  this  matter ;  do  you  remember 
anything  that  ever  you  heard  the  Count 
speaking  of  fighting  with  Mr.  Thyini  ? 

Hanson. — Count  Konigsmark  spoke  to  me 
in  the  German  language;  I  spoke  to  the; 
Swedish  agent  in  French ;  and  when  I  was 
before  the  King  and  Council  I  spoke  in  Eng- 
lisli ;  therefore  I  desire  no  evil  construction! 
may  be  made  of  it.  I  cannot  remember  the 
Count  spake  of  killing  or  duelling;  on  the 
contrary,  I  can  swear  for  Count  Konigs- 
mark this,  that  I  am  confident  he  never  told 
me  that  he  had  resolved  or  would  fight  with 
]Mr.  Thynn,  or  would  call  him  to  accotuit ; 
but,  if  he  should  call  him  to  account,  whati 
would  be  the  consequence  of  it. 

Sir  Fr.  Winn. — Call  him  to  account  about; 
what  ? 

Hanson. — The  Count,  in  familiar  discourse 
with  me,  did  tell  me  that  he  had  heardl 
Esquire  Thynn  had  spoke  abusively  of  him. 

Sir  Fr.  Winn. — How  had  he  spoken  abu- 
sively of  him? 

Hanson. — He  reflected  upon  his  person  andi 
upon  his  horse. 
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Mr.  Williams. — Was  tliere  anything  in 
that  message  about  marrying  my  Lady 
Ogle  9 

Hanson. — Tliat  was  tlie  hist  jjart  of  tlie 
question,  that,  if  lie  should  meddle  with 
Esquire  Thynn,  what  the  consequence  might 
be,  if  the  laws  of  England  wouhl  be  contrary 
to  him  in  the  hopes  or  pretensions  he  might 
have  to  my  Latly  Ogle. 

Mr.  IVilliams. — You  mince  your  words 
mightily.  Pray  remember  yourself.  Did 
he  speak  of  killing  Mr.  Thynn,  or  that  Mr. 
Tliynn  should  be  destroyed. 

Hanson. — No  ;  his  phrase  was,  if  he 
should  have  an  advantage  of  him,  when  he 
should  meddle  with  him,  or  call  him  to  an 
account,  what  the  consequence  might  be.  I 
can  say  this  upon  my  conscience. 

Sir  Fr.  JVinn. — Sir,  you  are  in  a  place 
where  you  are  sworn  to  speak  the  truth,  the 
whole  truth,  and  nothing  but  the  truth. 
What  relation  liave  you  to  Count  Konigs- 
mark"s  family  ? 

Hanson. — I  have  no  relation  to  the  family 
at  all. 

Sir  Fr.  Tflnn. — Are  not  you  governor  to 
the  young  Count  i 

Hanson. — The  Countess  has  given  me  her 
younger  son,  for  me  to  be  his  companion  in 
his  travels. 

Sir  Fr.  JVinn. — Sir,  I  ask  you  a  plain 
question  ;  let  it  lie  at  your  own  door  if  you 
will  not  tell  the  truth.  Had  you  any  con- 
versation with  Count  Konigsmark,  wherein 
he  did  desire  you  to  ask  advice  of  the  Swe- 
dish Envoy,  or  resident  here,  about  duelling 
Mr.  Thyim,  or  in  case  he  should  kill  Mr. 
Thynn,  or  upon  any  such  account  ? 

Hanson. — My  Lord,  I  say  this  was  spoken 
in  several  languages,  by  the  Count  in  Dutch, 
by  myself  to  the  Envoy  in  French;  and  I  do 
know  I  swore  before  the  King  and  Council, 
but  I  cannot  lay  this  to  Count  Konigsmarks 
charge,  for  then  I  must  forswear  myself. 

Sir  Fr.  JVinn. — Sir,  j^ou  can  answer  me 
all  my  questions  in  English,  if  you  please, 
what  the  discourse  was. 

L.  C.  J. — Pray,  sir,  thus :  What  was  the 
discourse,  as  near  as  you  can  remember  it, 
between  Count  Konigsmark  and  you,  re- 
lating to  Mr.  Thvmj. 

L.  C.  J.  North.— Tdl  the   whole,  sir,  for 


you  are  bound  to  tell  tiie  wliole  iiidilVer- 
ently. 

Sir  Fr.  JVinn. — And  pray  remember  what 
)'ou  swore  in  anotlier  })lace. 

Hanson. — The  Count  sent  to  me  a  note, 
that  he  had  a  mind  to  speak  with  me,  anil 
he  entertained  me  witli  a  familiar  discourse 
about  liis  travelling,  and  al)out  the  settling 
of  his  business  ;  and  thereupon  he  fell  upon 
other  discourse  about  Mr.  Thynn,  and,  not  to 
mistake,  having  hail  time  in  my  own  cham- 
ber, I  have  put  it  down  in  writing,  to  satisfy 
my  Lord  and  all  this  honourable  Court  what 
I  can  say  about  this  matter. 

l\Ir.  Hanson  reads. — Tis  very  hard  to 
give  a  true  account 

L.  C.  J. — Read  it  to  yovirself,  if  you  will, 
and  tell  us  the  substance. 

Hanson. — If  my  words  may  not  turn  to 
the  prejudice  of  my  Lord  Count  Konigs- 
mark ;  but  this  is  the  substance  of  the  thing. 
My  Lord  Count  Konigsmark  did  tell  me,  in 
a  familiar  discourse,  tliat  Esquire  Thynn  had 
spoken  some  reflecting  words  upon  him.  He 
did  desire  to  know,  if  he  did  call  him  to  ac- 
count, wliether  in  this  case  the  laws  of  Eng- 
land might  not  go  contrary  to  his  design  i  n 
his  pretensions  tliat  he  might  have  upon  my 
Lady  Ogle.  And  in  that  familiar  iliscourse 
he  seemed  to  think  that  JMonsieur  Lienburgh 
[elsewhere  called  Leinberg,  the  Swedish 
envoy]  could  give  him  advice.  In  a  little 
while  afterwards  I  was  paying  my  respects 
to  the  envoy,  and,  rejecting  upon  the  Counfs 
conversation,  1  spoke  to  him  about  this  busi- 
ness, and  his  answer  was  this  :  he  told  me 
that,  if  he  should  meddle  with  Mr.  Thynn, 
he  would  have  no  good  living  in  England ; 
but  as  to  the  particular  question,  what  the 
consequence  of  the  law  might  lie,  he  did  not 
know,  but  would  inquire  and  tell  me  ;  but  I 
never  asked  him  any  questions  about  it  after- 
wards. And  if  my  conversation  witli  this 
Count,  or  with  Monsieur  Lienburgh,  should 
turn  to  the  Count's  prejudice,  I  should  be 
answerable  for  it  to  God  and  my  own  con- 
science all  tlie  days  of  my  life.  I  desire 
Mr.  Thynn"s  1)100(1'  might  be  revenged,  but 
I  desire  also  that  innocent  blood  may  be 
spared. 

Sir  Fr.  JVinn. — Pray,  sir,  will  you  look 
upon  that  paper  ;  you  signed  it. 
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L.  C.  J.  North. — Only  to  recollect  your 
memory. 

Then  he  was  showed  his  examination  be- 
fore the  Comicil. 

L.  C.  J. — Now  you  have  read  it  over  ;  that 
there  is  under  your  own  hand.  Do  you  now 
again  deliver  the  substance  of  your  discourse 
you  had  with  Coinit  Konigsmark,  as  you 
will  stand  by  it  ? 

Ha/isofi. — I  see  that  there  are  expressions 
in  this  paper 

L.  C.  J. — Speak  not  what  is  in  that  paper, 
but  what  discourse  (as  near  as  you  can)  you 
had  with  Count  Konigsmark. 

Hanson. — My  discourse  with  Count  Kon- 
igsmark was  this :  in  a  familiar  discourse, 
amongst  other  things,  he  spoke  tliat  he  heard 
Esquire  Thynn  liad  affronted  him  ;  I  do  not 
know  upon  what  subject,  but  I  believe  it  was 
words  reflecting  upon  him  and  his  horse  :  he 
did  not  tell  me  that  he  desired  me  to  go,  nor 
did  he  give  me  any  positive  charge  to  go,  to 
the  Swedish  envoy,  but,  by  the  discourse  I 
liad  with  him,  I  did  understand  that  he  was 
desirous  to  have  his  advice — I  thought  his 
inclinations  were,  that  I  should  go  and  ask 
his  advice;  I  did  not  go  on  purpose  to  do  the 
message,  nor  did  I  receive  any  order  that  can 
be  called  a  message,  in  my  life,  to  my  remem- 
brance ;  but  when  I  came  to  pay  my  respects 
in  a  familiar  discourse,  I  did  propose  this  to  the 
envoy — what  might  be  the  consequence  if  the 
Count  should  call  Mr.  Thynn  to  account; 
and  he  told  me  the  same  answer  that  I  have 
already  told  you.  Now  tliis  I  desire  only  to 
consider,  that  it  was  spoken  in  divers  lan- 
guages ;  and  if  a  man  should  write  down  my 
expressions  now,  as  they  came  from  me,  they 
would,  upon  reading,  perhaps,  appear  not  so 
well ;  so,  if  these  expressions  of  mine  should 
tuni  to  Count  Konigsmark's  prejudice,  as  that 
I  should  swear  that  this  phrase  of  killing  or 
duelling  was  used,  or  that  ever  Count  Konigs- 
mark told  me  that  he  resolved  to  call  or  that 
he  would  call  him  to  an  account,  I  might  do 
him  wrong,  perhaps ;  but,  if  he  should  call 
him  to  account,  what  might  be  the  conse- 
quence of  it. 

Sir  Fr.  Winn. — I  would  not  entangle  you, 
but  only  I  would  seek  after  the  truth.     I  do 


not  ask  you  positively  whether  he  did  bid  you 
go  to  ask  advice  of  the  Swedish  envoy,  that 
he  did  resolve  so  and  so  ;  but  did  he  discourse 
it  thus,  if  he  should  duel  him,  or  fight  him  ? 

Hanson. — As  I  am  before  God  Almighty,  I 
cannot  say  I  heard  such  expressions. 

Mr.  fVillia7ns. — Pray,  sir,  you  confess  you 
acquahited  the  envoy  with  it?  * 

Hanson. — Yes. 

Mr.  Williams. — Did  you  bring  the  envoy's 
answer  to  the  gentleman,  or  no  ? 

Hanson. — If  I  should  be  upon  the  Gospel,  I 
am  sure  I  cannot  exactly  tell  what  was  the 
expression. 

L.  C.  Baron. — What  was  it  that  you  dis- 
cerned he  doubted,  if  he  did  call  Mr.  Thynn 
to  account? 

Sir  Fr.  Winn. — He  spoke  in  relation^  to  a 
marriage  :  pray  what  was  it? 

Mr.  Williams.— What  did  that  ?/ relate  to? 

Hanson. — If  he  should  ask  him  satisfaction 
about  it,  having  heard  that  he  had  spoken 
abusive  words  of  him. 

Sir  Fr.  Winn. — What  was  then  to  follow  ?  J 

Hanson. — If  he  should  call  him  to  account, 
then  how  the  laws  of  England  might  do  in 
this  point. 

Mr.  Williams. — To  whom? 

Hatison. — To  the  Count. 

Mr.  Williams. — What  should  befal  him? 

Hanson. — Whether  the  law  should  be  con- 
trary to  him  in  the  design  and  proposals  he 
might  have  concerning  the  young  Covmtess  of 
Ogle. 

Mr.  Williams. — Well,  I  see  you  will  give 
no  reasonable  answer  to  that ;  bvit  now  when 
came  the  Polander  over  into  England? 

Hanson. — I  cannot  say  positively  I  can  tell 
when  he  came. 

Mr.  Williams. — But  when  did  you  see  him 
first  ? 

Hanson. — Upon  the  Friday  he  came  and 
asked  me  for  tlie  Count  at  M.  Faubert's  aca- 
demy. Now  the  young  Count  Konigsmark 's 
chamber  and  mine  join  together,  next  to  one 
another,  and  there  came  a  man  with  him — I 
do  not  know  his  name ;  but  if  I  see  the  man  I 
know  him. 

Mr.  Williams. — You  say  the  Polander 
came  over  on  Friday. 

Hanson. — He  came  to  me  on  Friday. 

3Ir.  11  illiams. — And  he  came  to  you  to  the 
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French  academy,  to  iiK^uire  for  Count  Kon- 
igsmark  f 

Hanson. — Yes,  he  did  so. 

j\lr.  JVillianis. — Had  he  any  letters? 

Hanson. — Yes,  lie  hatl  two  letters. 

Mr.  frUliams. — From  whom,  and  to  whom? 

Hanson. — I  asked  him  if  he  had  any  letter 
for  Count  Konigsmark,  and  he  said  No  ;  but 
he  told  me  he  had  two  letters,  and  the  one  was 
to  the  Count's  secretary,  and  the  other  was  to 
the  Count's  steward  in  London.  So  I  gave 
him  back  his  letters,  and  asked  him  whence 
he  came  ?  He  told  me  he  had  just  come  into 
England.  I  asked  him  whether  he  had  been 
a  great  while  at  sea  ?  And  he  told  me  Yes, 
and  that  it  was  stormy,  and  he  had  like  to 
have  been  cast  away.  Said  J,  I  hear  you  are 
expected,  therefore  have  you  paid  your  lodg- 
ing? No,  said  he;  then  said  I,  Go  and  pay 
your  lodging,  and  come  to  me  in  the  morning 
early. 

Sir  Fr.  Winn. — Yovi  say  you  heard  he  was 
expected  :  pray  who  expected  him  ? 

Hanson. — The  Count;  for  he  had  spoken 
formerly  twice  of  the  Polander,  and  in  the 
great  storm  thought  he  had  been  drowned. 
To  the  best  of  my  remembrance,  I  have  heard 
the  Covmt  speak  twice  of  this  Polander. 

Sir  Fr.  Jt'inn.—Onhis  man? 

Hanson. — I  suppose  it  is  the  same. 

Sir  Fr.  fVinn. — You  say  you  saw  him  on 
Friday? 

Hanson. — Yes,  I  did. 

Mr.  WiUiams. — When  did  he  speak  of  the 
stormy  weather,  and  that  he  was  afraid  the 
Polander  might  miscarry  ? 

Hanson. — About  12  or  13  days  before. 

Mr.  li'Uliams. — Now  say  as  near  as  you 
can  what  the  Count  said. 

Hanson. — He  said  the  Polander  was  a 
mighty  able  man,  and  understood  horses ; 
and  the  Count  had  a  mind  to  buy  English 
horses,  and  intended  to  have  had  this  Polander 
as  a  groom,  to  dress  them  after  the  German 
way,  and  no  man  was  abler  than  the  Polander 
to  do  it ;  and  when  he  spoke  of  it  I  went  once 
to  the  Change,  and  inquired  whether  the  ship 
was  lost. 

Sir  Fr.  Winn. — By  whose  direction  did  you 
go  to  inquire  whether  the  ship  was  lost  ? 

Hanson. — I  had  no  direction,  but  only 
Count  Konigsmark's  speaking  about  it. 


Sir  Fr.  Winn. — He  seemed  to  be  concernetl 
at  it,  did  he  ? 

Hanson. — Yes,  lie  was  afraid  that  the  Po- 
lander would  be  drowned. 

Mr.  JVillianis. — You  say  you  direcled  him 
to  clear  his  quarters  ' 

Hanson. — Yes,  i  did  so. 

Mr.  Jl'illiams. — Did  you  see  him  again  the 
next  day  ? 

Hanson. — Yes,  he  came  the  next  day.' 

Mr.  ffllliams. — Was  he  the  next  day  in 
company  with  the  Count,  or  no  ? 

Hanson. — I  brought  him  to  the  Count. 

Sir  Fr.  Ji'inn. — Where? 

Hanson. — It  was  a  little  before  noon;  be- 
cause 1  went  the  back  way,  and  left  him  at 
the  Count's  lodging. 

Mr.  Ji'illiams. — Did  you  leave  him  with 
the  Comit? 

Hanson. — Yes,  I  did. 

Mr.  Jt'illianis. — Pray,  as  long  as  you  were 
there,  what  passed  between  the  Count  and  the 
Polander  ? 

Hanson. — I  remember  very  well  what  passed 
between  the  Count  aiid  him,  for  I  liave  thought 
of  it.  He  spoke  to  liim,  and  called  him  Tliou, 
as  to  his  servant,  and  asked  him  where  heliad 
been  all  the  while.  And  he  answered,  he  had 
been  at  sea,  and  tossed  up  and  down. 

Sir  Fr.  Wthens. — Pray  what  directions  had 
you  given  about  a  sword  for  that  Polander  ? 

Hofison. — I  went  to  the  Count's  lodgings, 
and  being  desired  by  him  to  stay  I  desired  he 
would  excuse  me,  for  I  could  not  stay  because 
I  was  to  go  about  another  business ;  he  told  me 
the  fellow^  was  all  naked,  and  he  had  no  man  to 
send  to  buy  liim  a  riding-coat ;  I  told  him  I 
Avould  very  willingly  and  heartily  do  it.  And 
after  I  had  dined  1  went  to  an  house  near  the 
Haymarket,  and  bought  a  riding-coat,  and 
brought  the  riding-coat  to  the  Count's  lodg- 
ings. I  delivered  it  to  the  Count.  Then  the 
Count  told  me  his  man  had  never  a  sword, 
and  I  asked  him  how  much  his  Lordship 
would  please  to  bestow  on  a  sword ;  he  told 
me  a  matter  of  10s.  or  tliereabouts ;  I  told 
him  I  did  not  know  where  I  should  get  such 
a  sword,  nor  how  to  send  for  it,  because  I  was 
to  meet  his  brother  ;  but  I  withal  said,  It  is  no 
matter  for  tliat,  I  will  take  care  you  shall 
have  it  this  evening.  I  went  into  St.  Martin's- 
lane,  but  could  not  iind  ever  a  sword  worth  a 
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groat.  Then  I  went  as  far  as  Charing-cross, 
to  a  cutler  whom  I  knew ;  so  I  told  him,  Sir, 
said  I,  I  have  a  commission  to  bestow  10s. 
upon  a  sword  for  a  servant ;  therefore,  said  I, 
I  leave  it  to  your  discretion ;  use  my  friend 
well,  and  use  yourself  favourably  too,  I  asked 
him  when  I  should  liave  the  sword ;  he  told  me 
in  the  evening ;  I  told  him  I  would  call  for  it 
■when  I  came  from  the  play,  where  I  was  to 
be  with  the  Count's  brother.  When  I  came 
back  with  the  young  Count  Konigsmark  from 
the  play  I  called  for  the  sword,  but  he  told 
me  it  was  not  ready.  I  seemed  to  be  a  little 
angry,  and  told  him  that  it  Avas  strange  a 
gentleman  could  not  get  a  little  sword  ready 
for  him  in  a  whole  afternoon.  Well,  sir,  said 
he,  pray  do  not  be  impatient ;  I  will  send  you 
the  sword ;  and  afterwards  he  sent  it  to  the 
academy,  and  I  afterwards  sent  the  sword  to 
Count  Kbnigsmark's  lodgings. 

Mr.  fVil/iams. — Pray  had  you  this  direc- 
tion for  the  sword  after  you  had  brought  the 
Polander  to  the  Count,  or  beibre  ? 

Hanson. — Count  Konigsmark  did  never 
give  me  any  direction  or  charge  to  buy  a 
sword  for  him;  but  I  did  offer  my  service,  if 
he  pleased,  because  he  said  he  had  nobody  to 
send. 

Mr.  JViUiains. — Sir,  you  do  not  know  the 
question,  or  you  won't  apprehend  it ;  pray, 
when  had  you  this  direction  from  the  Count 
to  buy  this  sword  ? 

Hanson. — On  Saturday,  in  the  afternoon. 

Mr.  IVilUams. — Wlien  was  it  you  brought 
the  Polander  to  the  Count '? 

Hanson. — In  the  morning, 

<SV/-  Fr.  JVinn. — Pray,  let  me  ask  you  ano- 
ther (juestion.  When  was  it  you  first  heard 
Mr.  Thynn  was  killed  V 

Hanson. — I  heard  it,  I  believe,  about  eight 
o'clock  in  the  evening  on  Sunday. 

SirFr.  JVinn. — Had  you  any  discourse  with 
the  Count  about  the  murder  i 

Hanson. — Yes,  I  had. 

Sir  Fr.  JVinn. — Pray  tell  what  tliat  dis- 
course was  ? 

Hanson. — I  was  at  W^hitehall  till  ten  of  the 
clock,  and  then  I  went  to  the  Count ;  but  I  de- 
sire this  may  not  be  taken  as  an  extraordinary 
visit,  because  I  used  to  go  to  him  on  Sundays 
in  tlie  evenings,  and  those  three  Sundays  be- 
fore he  was  taken  I  used  to  come  to  him  in 


the  evening,  after  I  had  been  to  Whitehall, 
When  I  came  into  his  lodgings  I  found  him  in 
his  night-cap  and  his  night-gown  :  he  asked 
me  what  news ;  I  told  him  I  could  tell  him 
great  news,  and  that  was  of  the  killing  of 
Esquire  Thynn,  who  was  shot  in  his  coach. 
The  ambassador  of  Savoy  had  told  me  all  that 
he  had  heard  about  it,  and  I  told  it  him. 
After  I  liad  spoken  of  this  business  he  asked 
me  where  his  brother  was;  I  told  him  his 
brother  was  at  the  Duke  of  Richmond's.  And 
after  some  discourse  I  went  away, 

^V;-  Fr.  JVinn. — When  you  told  him  of  the 
murder  of  Mr.  Thynn,  did  he  make  no  answer, 
nor  say  anything  about  it  ? 

Hanson. — He  did  not  make  me  any  answer 
by  which  I  could  conclude  that  Count  Kon- 
igsmark was  any  way  concerned  in  the  busi- 
ness. 

Sir  Fr.  JVithens. — Pray,  sir,  I  ask  you, 
upon  your  oath — the  Count  is  a  man  of  great 
quality  himself;  when  you  told  him  of  such 
an  horrid  murder,  what,  did  he  say  nothing 
about  it  '^ 

Hanson. — -He  asked  me  several  questions 
what  the  people  did  say,  but  I  would  not 
make  any  mistake. 

Sir  Fr.  Jflnn. — Tell  all  he  said,  sir,  about 
it. 

Hanson. — I  told  him  the  greatest  news  I  had 
was  the  killing  of  Mr.  Thynn  ;  and  I  told  him 
who  brought  the  news ;  and  I  told  him  the 
Court  Avere  angry  at  it,  that  such  an  accident 
should  happen  ;  and  I  said  it  was  an  Italian 
trick,  not  used  in  England. 

Sir  Fr.  JJlnn. — What  said  he  then? 

Mr.  JJ'illiams. —  Pray,  do  you  remember 
what  he  said  ? 

Hanson. — What  I  have  answered  now.  He 
made  me  such  questions  upon  this  story  as  I 
liave  told  you, 

L.  C.  J. — Let  him  explain  himself:  praj", 
as  near  as  you  can,  relate  what  discourse  you 
liad  with  Count  Konigsmark  that  Sunday 
night,  after  you  came  to  him  and  told  him  of 
tlie  murder. 

Sir  F.  JVinn. — Wliat  did  he  say  to  you  ? 

Hanson. — I  will  tell  you,  my  Lord :  the 
Count  was  surprised,  as  every  man  would  be, 
to  hear  of  so  sad  an  accident,  and  so  the 
Count  asked  me  what  the  people  said ;  so  I 
told  him  Avhat  I  heard  at  Whitehall ;  I  can- 
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uot  call  to  my  memory  all  tlie  jiarticulars  ; 
but  I  said  the  King  was  heartily  sorry,  and 
all  tlie  court,  for  so  sad  an  accident ;  and  I 
must  wrong  myself,  or  Count  Konigsmark, 
if  I  sliouhl  undertake  to  relate  exactly  what 
passed;  for  I  cannot  remember  it. 

Mr.  Williams. — But  you  said  just  now  that 
you  told  the  Count  it  looked  like  an  Italian 
trick,  not  used  in  England. 

Hanson. — Ves,  I  did  so. 

Mr.  Ji'illiams. — Wliat  did  he  reply  to  that? 

Hanson. — Not  a  word. 

Mr.  fViUiants. — Did  he  mention  anything 
of  fortitications  to  you  then  '? 

Hanson. — Yes,  he  gave  me  a  plan,  or  a 
draught,  of  a  fortification  done  witli  his  own 
hand,  and  that  was  all  the  discourse. 

Mr.  fniliams. — So  then  he  diverted  the  dis- 
course to  the  business  of  fortification  i 

L.  C.  J. — The  evidence  is  heard,  what  it 
is  that  he  ended  all  tlie  discourse  with,  show- 
ing him  a  pajjer  of  justifications. 

Sir  Fr.  Winn. — But  this  he  does  say :  he 
asked  him  what  the  people  did  say  of  it. 

Hanson. — For  my  life,  I  dare  not  say  I  re- 
member any  more  tlian  I  have  told. 

L.  C.  J. — Look  you,  sir;  now  will  you  in 
French  deliver  this  for  tlie  benefit  of  tliose 
jurymen  that  don't  understand  English. 

Mr.  Jfilliams. — We  pray,  my  Lord,  tliat 
our  interpreter  may  do  it. 

L.  C.  J. — When  a  man  can  speak  both  lan- 
guages, he  needs  no  interpreter;  he  is  his  own 
best  interpreter. 

Mr.  Williams. — My  Lord,  I  will  tell  you 
why  1  ask  it :  there  is  a  great  deal  of  dilfer- 
ence,  I  find,  where  you  examine  a  man  with 
the  hair,  and  where  you  examine  him  against 
the  hair  :  where  you  find  it  difficult  to  make 
a  man  answer,  you  will  pump  him  witli  ques- 
tions, and  cross-interrogate  him,  to  sift  out  the 
truth  :  now,  if  you  leave  this  man  to  the  inter- 
pretation of  what  he  hath  said  himself,  he  will 
make  a  fine  story  of  it,  and  we  shall  be  never 
the  wiser. 

L.  C.  J. — You  may  examine  him  in  French, 
if  you  will. 

Mr.  Williams. — And  I  understand  none  but 
pedlar's  French. 

Sir  Fr.  Winn.— The  tmth  of  it  is,  what 
your  Lordship  says  cannot  be  opposed  regu- 
larly ;  but  I  do  appeal  to  your  Lordship,  and 


all  tlie  Judges,  and  all  tlie  Court,  whether 
this  man  does  answer  like  an  ingenuous  man  ; 
you  see  he  shifts. 

L.  C.  J. — I  do  not  see  it,  nor  do  I  believe 
any  see  he  shifts  in  anything  you  ask  of 
him  :  either  he  tells  you  what  the  question 
is,  or  the  reason  of  it ;  how  far  that  is  a  rea- 
son is  left  to  the  jury  to  consider. 

Sir  Fr.  Winn. — Certainly,  it  can  do  no 
hurt  to  have  an  interpreter. 

L.  C.  J.  North. — My  Lord,  if  there  be  two 
ways  to  take,  'tis  best  to  take  tliat  which  will 
give  satisfaction  to  all  persons;  let  him  be 
asked  by  the  interpreter  what  questions  the 
counsel  would  have  answered,  and  then  let 
him  tell  his  answer  in  French. 

L.  C.  J.—Ii'  that  he  liked  better,  let  it  be 
so.  Mr.  Craven,  can  you  tell  the  substance  of 
the  evidence  that  this  gentleman  hath  given  ? 

Mr.  Craven. — No,  1  cannot;  his  evidence 
has  been  so  long,  and  so  many  cross  questions 
have  been  asked. 

Sir  Fr.  Winn. — I  would  spare  your  time — 

L.  C.  J. — But  this  is  the  way  to  spend  our 
time. 

Sir  Fr.  JJ'inn. — I  know  your  Lordship  does 
j  not  value  time  in  such  a  case  as  this,  but  you 
I    would  have  the  truth  found  out. 

L.  C.  J. — You  must  repeat  first  the  dis- 

j    course  you  had  with  Count  Konigsmark. 

(        Sir  Fr.  Jt  inn. — My  Lord,  we  will  reduce 

it  to  two  or  three  questions.     Mr.  Craven, 

will  you  ])lease  to  ask  him  what  discourse 

he  had^'with  Count  Kiinigsmark. 

3Ir.  Craven. — He  says  the  discourse  he  had 
with  Count  Konigsmark  about  the  Polander 
was,  that  he  came  over  as  a  groom  to  serve 
him  to  look  after  his  horses ;  that  he  had  oc- 
casion for  several  English  horses,  and  English 
servants  to  look  after  them  as  grooms ;  and, 
among  the  rest  of  his  grooms,  he  intended  the 
Polander  should  be  one,  to  dress  his  horses 
after  the  German  way. 

Sir  Fr.  fVinn. — So  far  he  goes  as  to  that, 
that  the  Polander  came  over  to  serve  the 
Count, 

L.  C.  J. — Look  you,  sir;  does  not  he  tell 
you  the  Count  had  a  purpose  to  buy  horses 
here'? 

Mr.  Craven. — He  says  there  was  a  discourse 
about  liills  of  exchange  of  7000  pistoles  to 
buy  horses. 
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Sir  Fr.  Winn. — Pray,  then,  will  jovl  ask 
liim  what  discourse  he  had  with  Count  Kon- 
igsmark  about  the  death  of  Mr.  Thynn,  and 
what  the  consequences  in  law  might  be  ? 

The  answer  to  this  question  was  to  the 
same  efl'ect  as  before. 

Mr.  IVilliams. — Call  John  Wright. 

Sir^N.  Johnson. — My  Lord,  the  Count  de- 
sires to  know  if  he  may  be  ])ermitted  to  make 
his  defence  against  tliese  witnesses. 

L.  C.  J. — No,  he  is  not  to  make  his  de- 
fence now.  But  pray,  tell  him,  if  my  Lord 
have  a  desire  to  ask  any  questions  of  this 
witness,  he  way  ask  wliat  he  pleases. 

L.  C.  J.  North. — Let  the  question  be  put  to 
the  interpreter,  that  we  may  know  what  the 
question  is  before  the  Avitness  gives  an  an- 
swer. 

3Ir.  Craven. — He  asks  him  if  he  has  not 
seen  him  oftener  in  his  lodgings  undressed 
than  dressed,  and  whether  he  was  not  to  take 
physic  from  his  physician? 

Hanson. — I  do  not  remember  that,  in  all 
the  time  I  saw  Count  Konigsmark,  I  saw 
him  dressed  four  times  in  his  coat ;  I  cannot 
say  I  remember  three  times  in  all.  The  first 
time  Avhen  he  came  he  was  in  a  campaign 
coat ;  but  all  the  time  he  was  in  his  lodging, 
as  I  remember,  he  was  in  his  night-gown  and 
cap.  As  to  the  other  part  of  his  question, 
whether  I  heard  tliat  he  took  physic,  I  say 
this :  when  I  saw  Coiuit  Konigsmark  first  at 
his  lodging,  when  I  came  to  him  on  the  Sun- 
day evening,  I  M'^as  told  the  Count  was  in  bed  : 
it  was  late,  Init  I  ventured  to  go  into  his 
room,  and  sat  a  quarter  of  an  hour  there  ;  and 
afterwards  the  doctor  came  in,  Dr.  Frederick. 
I  saw  him  oftentimes  at  his  lodging;  and  at 
the  same  time  the  young  Count  was  sick  of 
an  agvie.  And  when  he  came  one  evening  to 
see  the  young  Count,  I  asked  him  what  was 
the  distemper  the  Count  had.  The  doctor 
answered  me  that  he  had  not  told  anybody 
that  the  Count  was  sick,  or  what  he  was  sick 
of,  but  he  hoped  in  God  in  a  short  time  he 
would  be  recovered. 

To  further  questions,  the  witness  again  de- 
nied that  the  Count  had  given  him  any  direc- 
tions to  consult  the  Swedish  envoy. 

L.  C.  Bar. — How  came  you  to  clioose  a  fo- 
reigner to  know  what  the  laws  of  England  are? 


Hanson. — I  thought  it  -would  please  the 
Count  to  know  his  opinion. 

L.  C.  Bar. — But  how  came  you  to  choose 
a  foreigner,  I  ask  ? 

Hanson. — He  has  been  nineteen  years  here 
in  England,  and  sure  he  should  know. 

Mr.  Craven. — My  Lord,  he  asks  him  if 
ever  he  told  him  that  he  had  a  design  to  fight 
Mr.  Thynn,  or  to  do  him  any  prejudice,  or 
send  him  a  challenge  ? 

Hanson. — My  Lord,  I  am  upon  my  oath, 
and  this  I  say,  I  speak  it  before  God  and  the 
Court,  Count  Konigsmark  did  never  tell  me 
that  he  had  any  mind,  or  did  resolve,  to  call 
Esquire  Thynn  any  ways  to  account. 

Mr.  mdiams.—CsW  John  Wright.  [Who 
stood  up  and  was  sworn.] 

This  was  the  person  who  had  accompanied 
Borosky  when  he  called  upon  Hanson  on  Fri- 
day the  10th.  The  witness  deposed  that 
Borosky  arrived  in  England  on  that  day; 
that  they  met  at  the  Cross  Keys  in  Throg- 
morton-street ;  that  Borosky  asked  him  where 
Count  Konigsmark"s  lodgings  were,  on  which 
Wriglit,  supposing  him  to  mean  the  young 
Count,  and  not  knowing  that  the  other  was  in 
town,  told  him  he  thought  he  was  at  Oxford, 
but,  upon  inquiring,  they  learned  that  he  was 
at  Faubert's  riding  academy,  at  the  upper  end 
of  the  Haymarket ;  that  they  then  proceeded- 
thither,  and  saw  Hanson,  to  whom  Borosky 
delivered  a  letter ;  that  Hanson  took  Borosky 
apart,  and  they  remained  together  about  half 
an  hour;  that  Hanson  then  came  down  to 
witness,  and  told  him  he  was  glad  to  see  him, 
and  bid  him  take  the  Polander  back  with  him, 
and  bring  him  to  him  again  to-morrow  be- 
times, '"  for  he  must  despatch  him  about  his 
business;"  that  accordingly  Borosky  and  he 
set  out  again  early  the  next  morning,  taking 
with  them  the  luggage  belonging  to  the  former, 
"a  sea-bed,  a  portmanteau,  a  gun  with  a 
wheel-lock,  and  some  other  things:"  that, 
Borosky  being  averse  to  take  these  articles  to 
the  Count's  lodgings,  they  went  to  a  house 
within  a  door  or  two  of  the  academy,  where 
the  witness  called  for  a  pot  of  ale,  on  which 
his  companion  put  down  his  things  and  went 
out,  but  after  a  little  while  returned  along 
with  Hanson,  who  asked  Wright  why  he  had 
not  come  sooner,  and,  on  being  informed  by 
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tlie  witness  that  ho  had  had  the  goods  of  some 
French  merchants  to  look  after,  desired  the 
Pole  to  pay  him  for  his  trouble,  and  take  up 
his  things,  and  come  along  with  him  (Han- 
son). "And  he  did  do  so,"  concluded  the  wit- 
ness, "  and  I  never  sa^v  the  Pole  afterwards." 

Sir  Fr.  IVinnington  then  said — We  have 
done  with  this  man  ;  the  use  we  make  of  him 
is  to  follow  tliis  Polander,  and  we  shall 
bring  him  to  the  Count  by  and  by.  Call  Dr. 
Frederick  Harder  [the  same  who  is  elsewhere 
called  Dr.  Frederick.     Who  was  sworn.] 

L.  C.  J. — The  Doctor  understands  English, 
don"t  he  ? 

Sir  Fr.  Ulnn. — Yes,  we  are  told  he  does. 

Mr.  Williams. — How  long  have  you  known 
the  Count  that  stands  there  at  the  bar  ? 

Dr.  Harder. — I  have  known  him  a  good 
while;  it  may  be  this  four  or  five  years.  I 
have  known  him  four  or  five  years. 

Mr.  Williams. — How  long  have  you  known 
Capt.  Vratz? 

Dr.  Harder. — About  a  year  and  a  half,  or 
two  years. 

Mr.  Williams. — ^Was  my  Lord  and  Capt. 
Yratz  acquainted  then  ? 

Harder. — Yes. 

Mr.  Williams. — Was  he  in  employment 
under  my  Lord  ;  was  he  in  the  Count's  ser- 
vice? 

Harder. — He  was  with  the  Count,  but  whe- 
ther he  was  his  companion  I  cannot  tell. 

Mr.  Williams. — Did  he  live  with  the 
Count  ? 

Harder. — Yes. 

Mr.  Williatns. — Did  Captain  Yratz,  when 
the  Count  came  last  over  into  England,  come 
over  with  him  ? 

Harder. — Yes,  by  my  knowledge. 

L.  C.  J. — Do  you  know  it  or  not  ? 

Harder. — Captain  Yratz  came  to  me,  and 
told  me  my  Lord  desired  to  speak  with  me, 
and  I  Avent  with  him  to  my  Lord. 

Sir  Fr.  Wuin. — Was  that  the  first  message 
you  received  from  the  Count  ? 

Harder. — Yes,  it  was. 

Mr.  Williams. — How  long  was  that  ago  ? 

Harder. — The  same  day  the  Morocco  am- 
bassador did  exercise  in  Hyde-Park. 

Sir  Fr.  Winn. — How  long  is  that  ago  ? 

Harder. — About  a  month  ago. 


Sir  Fr.  Winn. — Wliat  was  his  first  lodging 
after  he  came  last  into  England  ? 

Harder. — It  was  in  tlie  Haymarket. 

L.  C.  J. — Was  it  a  corner  house,  as  tlie 
other  witness  saith,  or  not  ? 

Harder. — Yes,  it  was. 

Air.  Williams. — Was  the  Count  a  private 
lodger  there  ? 

Hanler. — He  lay  in  his  bed  when  I  came 
to  him  ;  he  came  as  a  traveller  privately. 

Mr.  Williams. — Did  he  go  by  his  own 
name,  or  another  name  ? 

Harder. — Nobody  did  question  him  about 
his  name,  but  when  I  did  come  to  him  I  did 
discourse  witli  him  about  his  body. 

Mr.  Williams. — Pray,  sir,  thus  :  You  went 
often  to  visit  him;  pray  did  you  inquire  for 
him  by  his  own  name,  or  any  other  name  V 

Harder. — He  desired  that  he  might  be  pri- 
vate, because  he  was  to  take  some  medicines, 
and  he  would  not  have  it  known. 

Mr.  Williams. — Now,  sir,  I  would  ask  you, 
did  you  observe  him  to  be  in  any  disguise  ? 
Did  he  wear  a  perriwig,  or  how  ? 

Harder. — He  had  a  perriwig. 

3Ir.  Williams. — Was  it  a  fair  perriwig,  or 
what  colour? 

Harder. — It  was  brown  or  black. 

Sir  Fr.  Winn. — Sir,  was  he  in  a  disguise, 
or  no  ? 

Harder. — He  had  his  own  clothes,  but  he 
had  a  perriwig. 

Sir  Fr.  Winn. — Pray,  what  name  did  he  go 
by;  his  right  naine,  or  any  particular  name  ? 

Harder. — In  the  first  beginning  I  gave  him 
no  name  ;  but,  said  he  to  me,  If  any  body  ask 
you  about  me,  I  would  not  be  known  ;  for,  if 
they  know  that  I  lie  privately  thus,  tliey  will 
think  I  ail^some  ill  distemper,  therefore  I  would 
have  you  call  me  by  the  name  of  Carlo  Cuski. 

Mr.  Williams. — Were  yovi  with  him,  pray, 
sir,  upon  the  Sunday  morning  that  Mr. 
Thynn  was  murdered  ? 

Harder. — I  cannot  certainly  tell,  but  I  was 
with  him  in  the  afternoon. 

SirFr.  Winn. — Pray,  call  yourself  to  mind, 
sir. 

Harder. — I  cannot  certainly  tell. 

Sir  Fr.  Winn. — What  time  were  you  with 
him  in  the  evening  ? 

Harder. — At  nine  o'clock  at  night,  or  there- 
abouts. 
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3Ir.  JJlHinms. — Did  you  receive  any  letter 
from  Captain  Vratz  at  any  time  ? 

Harder. — I  (lid  upon  Saturday  morning, 
the  Saturday  before  Mr,  Thynn  was  mvirdered. 

Sir  Fr.  Winn. — Have  you  that  letter  about 
j-ou  ? 

Harder. — No. 

Sir  Fr.  JVinn. — What  was  in  the  letter  ? 

Harder. — He  desired  me  to  go  to  the  Count, 
who  had  a  desire  to  speak  with  me.  I  came 
there,  and  had  some  speecli  with  liim  about 
his  indisposition.  I  told  him  lie  liad  better 
stay  till  next  day  before  he  took  physic,  be- 
cause it  was  cold  weather.  And  after  that  [I] 
went  with  the  Polander  to  my  lodging,  and 
the  Ca])tain"s  man  came  in,  and  then  [I] 
said,  Here  is  a  man  tliat  will  direct  you  to 
Captain  Vratz's  lodging ;  which  I  did  not 
know. 

Mr.  IfWiams. — Look  you.  Sir;  you  say  you 
went  to  the  Count ;  did  you  show  the  Count 
that  letter  from  Captain  A'ratz,  or  no  ? 

Harder. — The  Count  saw  it. 

3Ir.  M^illiams. — Tlien  hear  a  little  :  When 
was  it  you  showed  the  letter  to  the  Count "? 
Was  it  Saturday  or  Sunday  ? 

Harder. — It  was  Saturday. 

Mr,  IVilliams. — Now,  was  the  Polander 
then  in  the  Count's  lodgings  or  no  ? 

Harder. — Yes,  he  was. 

Mr.  IVilliams. — Was  there  any  discourse 
about  him  then  ? 

Harder. — I  had  never  seen  him  in  my  life. 

Mr.  Williams. — But  was  there  any  with  the 
Count  ? 

Harder. — No,  not  at  all. 

Sir  Fr.  JVinn. — Then,  upon  your  oath,  I 
ask  you  once  more.  Was  the  Polander  ever  in 
company  with  you  and  my  Lord  at  any  time  ? 

Harder. — No. 

Sir  Fr.  Winn. — Upon  the  Sunday,  upon 
your  oath  ? 

Harder. — No. 

»SV/-  Fr.  Winn. — Nor  tlie  Saturday  evening  ? 

Harder. — No,  I  have  not  seeii  liim  since 
that  morning  when  the  Captain's  man  took 
him  along  with  him  to  his  master. 

Mr.  IVilliams. — Pray,  how  came  the  Po- 
lander into  your  company  on  Saturday  morn- 
ing? 

Harder. — I  liad  him  from  my  Lord's  tliat 
morning. 


3Ir.  'Williams. — Then  my  Lord  and  the 
Polander  were  together  ? 

Harder. — No,  they  were  not  together. 

Mr.  Williams. — Was  the  Polander  in  my 
Lord's  lodgings  ? 

Harder. — Yes,  the  Polander  was  below 
stairs. 

Mr.  Williams. — And  did  you  take  him 
from  the  lodging? 

Harder. — Yes,  I  did. 

Mr.  Williams. — How  long  did  he  continue 
with  you  ? 

Harder. — Not  at  all ;  I  went  home  with  him. 

Mr.  Williams. — Had  you  no  discourse  with 
him? 

Harder. — No,  none  at  all. 

3Ir.  IVilliams. — Where  did  vou  part  witli 
him? 

Harder. — I  brouglit  him  to  my  house  ;  and 
when  he  came  in  a-doors,  the  Captain's  man 
being  there,  I  told  him  there  was  a  man  would 
show  him  the  Captain's  lodgings ;  and  he  took 
him  away  along  with  him. 

Mr.  Williams. — You  say  the  Captain's 
man  had  the  Polander  from  you  ;  pray  name 
that  man  ? 

Harder. — I  cannot  tell  his  name, 

Mr.  Williams. — Was  his  name  Berg  ? 

Harder. — I  believe  it  was. 

Sir  Fr.  Winn. — You  say  you  delivered  a 
letter  from  Captain  Yratz  on  Saturday  morn- 
ing to  the  Count? 

Harder. — Yes. 

Sir  Fr.  Winn. — Did  the  Count  read  the  let- 
ter, and  tell  you  the  contents  of  it  ? 

Harder. — No,  it  was  not  sealed. 

Sir  Fr.  Winn. — Did  not  you  know  the  con- 
tents of  it,  then  ? 

Harder. — No. 

Sir  Fr.  Winn. — Pray,  when  you  delivered 
the  letter  from  Captain  "N'ratz  to  the  Count, 
what  did  the  Count  say  to  you  ? 

Harder. — The  letter  was  not  written  to  the 
Count,  but  it  was  writ  to  me. 

3Ir.  Williayns. — What  was  the  reason  that 
you  showed  it  to  him,  then  ? 

Harder. — I  received  a  letter  from  Captain 
Vratz,  that  the  Count  desired  to  speak  with 
me  ;  and  afterwards  I  was  desired  to  direct 
this  man,  the  Polander,  to  Captain  ^'ratz ;  and 
so  I  directed  him  to  Captaui  ^'ratz,  and  no- 
thing more  I  know. 
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Sir  Fr.  JVinn. — Well,  sir,  one  thing  more, 
and  I  have  done  with  you  ;  for  you  will  not, 
1  see,  give  a  reasonable  answer.  Pray,  when 
the  Polander  came  along  with  you  i'rom  the 
Count's,  did  you  observe  he  had  anything 
about  him  ? 

Harder. — He  had  a  great  campaign  coat. 

Sir  Fr.  JVinn. — Dili  he  seem  to  have  any- 
tliing  under  it  ? 

Harder. — He  had  a  ])ortmantle  luider  it, 
I  tliink,  or  some  sucli  tiling. 

Mr.  Craven. — My  Lord,  the  Count  desires 
to  ask  him  some  questions. 

L.  C.  J. — Let  him  ask  what  questions  he 
will. 

Mr.  Craven. — My  Lord,  he  asks  liim  whe- 
ther he  does  not  remember,  when  he  tirst  came 
to  town,  he  had  his  body  full  of  spots  i 

Harde)^ — Yes,  my  Lord,  when  he  came 
from  Tangier  he  had  spots  over  all  his  In-east ; 
and  it  was  feared  they  might  get  up  higher 
towards  his  neck,  and  endanger  him  very 
much. 

Mr.  Craven. — He  says,  if  my  Lord  pleases, 
he  will  show  it  opeidy. 

L.  C.  J. — No,  there  is  no  need  of  that. 
Doctor,  did  you  give  him  physic  for  that  ? 

Harder. — Yes,  for  that  I  did  administer 
physic  to  hiin. 

Mr.  Craven. — He  says,  my  Lord,  he  over- 
heated himself  in  riding  to  Tangier,  thinking 
to  do  the  King  and  the  nation  service,  and  the 
heat  broke  ovit  in  spots  over  liis  breast. 

L.  C.  J. — The  Doctor  knows  nothing  of 
that. 

Mr.  Craven. — He  asks  whether  the  Doctor 
was  not  desired  by  him  to  cure  him? — whe- 
ther he  did  not  tell  him  he  would  cure  him 
of  those  spots  ? 

Harder. — He  desired  me  to  administer  phy- 
sic unto  him. 

Mr.  Craven. — He  says  he  went  to  Stras- 
burg,  and  when  he  came  back  he  was  in  the 
same  condition  he  was  in  before;  and  he  asks 
whether  the  Doctor  did  not  undertake  to  cure 
him? 

Harder. — Yes  I  did  administer  physic  unto 
him  ;  and  this  my  own  man  can  testify  and 
be  witness  of;  because  my  Lord  bill  me  take 
care  that  "he  might  be  private,  for  he  would 
not  have  it  known  that  he  did  take  pliysic  ; 
but  I  told  my  man,  said  I,  It  is  my  Lord 


Konigsmark,  and  therefore  ])ray  take  care  of 
him,  and  see  that  tlie  physic  be  made  very 
well  up. 

To  a  question  by  tlie  Lord  Chief  Justice, 
Harder  answered  that  he  gave  the  Count 
some  sort  of  physic  every  niglit  and  morning 
all  the  time  he  was  in  London. 

Mr.  Craven. — The  Count  desires  to  ask 
him  where  he  was  that  unliappy  day  tliis 
business  was  done  ? 

Harder. — 1  found  him  that  day  ill,  lying 
down  upon  tlie  bed;  I  asked  him  how  his 
physic  had  worked :  he  told  me  he  was  afraid 
he  had  got  some  cold ;  and  indeed  I  found 
him  very  much  disordered,  and  I  went  home 
and  fetched  him  some  physic  to  take  that 
night. 

L.  C.  J. — By  the  oath  you  have  taken, 
was  there  any  t)tlier  occasion,  or  had  you  any 
other  discourse  witli  liim,  when  you  came  on 
the  Sunday  night,  but  concerning  his  ])hysic? 

Harder. — My  Lord,  I  will  tell  you  the  truth ; 
I  never  heard  the  Count  speak  any  word  in 
my  life,  that  he  had  any  concern,  or  design 
of  any  quarrel  at  all,  nor  any  discourse  but 
about  the  administration  of  his  physic. 

L.C.  J. — Let  me  ask  you  this  question,  for 
they  desire  it  here  :  What  was  the  occasion, 
and  whether  you  know  the  occasion,  why  my 
lord  altered  his  lodgings  so  often  ? 

Harder. — The  tirst  occasion  was  this  : 
because  it  was  in  the  Haymarket,  and  his 
man  said  it  would  be  quickly  known  if  he 
did  continue  there  ;  so  he  would  take  another 
lodging,  which  was  in  Rupert-street,  and  there 
he  lodged  three  days  ;  but  tlie  chimney  did 
so  smoke  that  my  lord  could  not  stay,  be- 
cause he  could  have  no  fire  in  his  chamber, 
and  the  weather  was  very  cold,  for  it  did 
snow;  and  therefore  I  told  my  lord  it  was 
not  proper  for  taking  of  })liysic  :  thereupon 
he  desired  me  to  take  liim  another  lodging  in 
Queen-street,  which  I  did  look  about  for,  but 
it  was  not  ready;  so  he  had  a  lodging  taken 
for  him  in  St.  Martin's-lane,  where  he  lodged 
till  he  went  away. 

3Ir.  JVilliams. — Pray,  sir,  the  physic  that 
you  gave  the  Count,  did  it  re(]uire  liis  keeping 
within  doors?  might  not  he  walk  al)road 
with  it,  upon  your  oath  ? 

Harder. — It  did  require  him  to  keep  in. 
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Mr.  IVilllams. — Pray  then,  how  comes  it 
to  pass  that  the  Count  so  suddenly  could  go 
by  water  to  Gravesend  ? 

Harder. — I  do  not  know  what  was  done 
afterwards. 

Sir  Fr.  IVmn. — I  would  ask  you  one 
question,  and  I  would  fain  have  you  give  me 
a  fair  answer  to  it :  What  became  of  the  letter 
that  Captain  A^ratz  writ  to  you,  and  you 
showed  to  the  Comit  ? 

Harder. — -It  remained  there  upon  the  table. 

Sir  Fr.  Winn. — ^Did  not  you  keep  your  own 
letter  ? 

Harder. — It  was  not  of  any  concern. 

Sir  Fr.  Jflnn.  If  the  letter  were  written 
to  you,  it  is  not  so  long  since  but  you  can 
tell  us  the  contents  of  it :  pray,  what  were 
the  contents  ? 

L.  C.  J. — Can  you  remember  what  were 
the  contents  ? 

Harder. — He  desired  me  to  go  to  Count 
Konigsmark,  who  would  speak  with  me, 
and  that  I  would  give  his  man  an  answer 
when  I  came  from  him. 

Sir  Fr.  Winn. — But  what  were  you  to  go 
to  the  Count  to  do  ? 

Harder. — Nothing ;  but  the  Count  dis- 
coursed to  me  about  his  own  body  and 
indisposition. 

Sir  Fr.  Winn. — But  Captain  Vratz  was 
no  physician ;  why  should  he  send  you  a 
letter  to  talk  about  physic  ? 

Harder. — It  was  nothing  but  my  lord 
would  speak  with  me. 

Mr.  Williams. — We  need  not  trouble  our- 
selves with  this  fellow;  he  confesses  he  found 
the  Polander  in  the  Count's  house. 

Sir  Fr.  Withens. — Pray,  sir,  let  me  ask 
you  who  was  with  the  Count  on  Smiday 
night  ? 

Harder — Mr.  Hanson  was  there,  I  think. 

Sir  Fr.  Withens.— Who  else  ? 

Harder. — The  Captain  came  in,  and  went 
out  again, 

<SV/-  Fr.  Winn. — What  time  of  night  was  it 
that  Vratz  came  in  to  the  Comit  ? 

Harder. — It  was  at  the  same  time  that  I 
was  with  him. 

Sir  Fr.  Winn. — That  he  swears  to  be  about 
nine  o'clock  :  was  it  after  Mr.  Thynn  was 
killed  ? 

Harder, — We  had  not  heard  it. 


Sir  Fr.  Winn. — Sir,  was  it  nine  of  the 
clock  ? 

Harder. — Yes,  it  was. 

Mr.  Williams. — You  say  you  found  tlie 
Polander  at  the  Count's  lodgings  ? 

Harder. — Yes,  upon  Saturday  morning. 

Mr.  IVilliams. — Then  he  came  along  with 
you  from  the  Count's  lodgings  ? 

Harder. — Yes,  to  my  house. 

Mr.  Williams. — And  you  parted  with  him 
there  ? 

Harder. — Yes,  the  Captain's  man  took  him 
away  with  him. 

Mr.  Williams. — That  was  Berg,  was  not  it  ? 

Harder. — Yes. 

Then  this  Evidence  was  interpreted  to  the 
Jury. 

Mr.  Craven. — He  desires  the  jury  should 
know  what  the  Doctor  said  about  his  sickness. 

L.  C.  J. — Let  it  be  repeated  to  them. 

Mr.  Craven. — He  desires  to  know  whether 
he  may  not  speak  it  in  French'himself. 

L.  C.  J. — No,  the  Interpreter  must  do  'it. 
[Which  was  done.]  My  Lord,  would  you  ask 
any  more  questions  of  the  Doctor  ? 

Count  Kon. — No  more  questions  but  them 
I  have  asked. 

nomas  Howgood,  the  next  witness,  deposed, 
that  on  Saturday  Avas  fortnight  he  sold  Han- 
son a  sword:  "  an  horseman's  sword,  as  broad 
as  two  fingers,  such  as  the  gentlemen  of  the 
Guards  wear."  It  was  ordered  by  Hanson, 
about  half-past  six  at  night,  to  be  ready 
about  eight,  when  he  should  come  from  the 
play  ;  and  he  was  angry  when,  upon  calling 
at  that  hour,  he  found  it  was  not  quite  ready. 
It  was  sent  soon  after  to  his  lodgings  at  the 
academy. 

Mr.  Williams. — Now,  my  Lord,  we  call 
several  persons  that  were  privy  to  the  con- 
cealing of  this  gentleman,  that  can  give  you 
a  better  account.  Richard  Hayes  and  Robert 
French. 

Robert  French  appeared  and  was  sworn  : 
[this  was  the  keeper  of  the  lodging-house  in 
the  Haymarket]. 

Sir  Fr.  Winn. — Pray  will  you  tell  my 
Lord  what  you  know  of  the  Count's  con- 
cealing himself  and  changing  his  habit. 

French. — I  never  saw  him,  my  Lord,  before 
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I  came  here  in  court;  but  it  seems  he  did 
lodge  in  my  house  three  or  four  days. 

<SV/-  Fr.  Jil/iii. — How  long  is  it  since  ? 

French. — Between  tliree  weeks  and  a  mouth 
ago ;  just  ten  days  before  the  murder. 

Sir  Fr.  ftl/i/t. — What  name  did  he  go  by 
then  ? 

French. — I  olid  not  know  his  name. 

Sir  Fr.  Winn. — "Who  used  to  resort  to  him 
at  that  time  ? 

L.  C.  J. — You  say,  sir,  you  saw  him  not; 
what  company  did  come  to  him  ? 

French. — I  did  not  see  him  indeed. 

»SV/-  Fr.  fJlnn. — Pray,  did  Captain  Vratz 
come  to  him  to  your  house  ? 

French. — He  lodged  with  him  all  the  time. 

Sir  Fr.  tVinn. — You  say  you  know  ^Cap- 
tain  Yratz  was  there  '^ 

French. — Yes. 

Mr.  ffli/iams. — Did  Dr.  Harder  used  to 
come  to  him  ? 

French. — Yes,  several  times  a-day. 

3fr.  IVilliams. — What  name  did  he  inquire 
for  him  by  ? 

French. — The  Doctor  took  the  lodging,  and 
it  was  for  a  stranger  ;  I  heard  no  name  at  all. 

Interpret. — My  Lord  desires  to  know 
whether  you  did  not  suspect  he  took  physic 
in  the  house  ? 

French. — I  suppose  the  Doctor  did  give 
you  an  account  of  tliat ;  I  don't  know  that 
he  did. 

Interpret. — Did  not  your  maid  know  of 
any  such  thing? 

French. — My  maid  is  here;  she  will  give 
you  an  account. 

Sir  Fr,  TVinn. — Call  Aim  Prince.  [Who 
was  sworn.]  Pray  do  you  acquaint  my  Lord 
what  you  know  of  Count  Konigsmark ; 
whether  you  ever  saw  him  at  your  master's 
house  in  the  Haymarket  ? 

Prince. — Yes,  he  lodged  there. 

Mr.  fillliamn.— When  ? 

Prince. — He  came  thither  last  Friday  was 
a  month. 

Mr.  IVilliams. — How  long  did  he  stay  there  ? 
"    Prince. — Till  Wednesday. 

Mr.  Williams. — At  that  time  who  used  to 
frequent  his  company  ? 

Prince. — I  know  no  one  but  the  Doctor 
that  used  to  come  to  him. 

Mr.  IVilliams. — What  name  did  he  go  by  ? 


Prince. — No  name  at  all,  as  I  know  of; 
they  did  not  ask  for  him  by  any  name. 

Mr.  Williams. — Did  the  Captain  use  to 
come  to  him  ? 

L.  C.  J. — Her  master  says  he  did  lie  there. 

Prince. — Yes,  he  used  to  lodge  there. 

3Ir.  Williams. — Did  the  Captain  give  him 
any  physic  ? 

L.  C.  J.— No,  but  the  Doctor  did. 

Sir  Fr.  Wmn. — He  only  asks  a  merry 
question. 

L.  C.  J. — But  we  are  now  upon  the  life 
and  death  of  a  man  ;  pray  let  us  have  those 
questions  asked  that  are  serious ;  not  sucli 
light  things  as  are  permitted  in  ordinary  cases. 

«S//'  Fr.  If  Inn. — Now,  my  Lord,  we  will  call 
Francis  Watts. 

Mr.  Craven. — Maid,  my  Lord  asks  whether 
he  did  not  take  a  vomit  in  your  house  i 

Prince. — Not  that  I  know  of. 

Then  Francis  Watts  was  sworn. 

L,  a  /.—How  old  is  tlie  child  ? 

tVatts. — Fifteen  years  old  last  Christmas. 

L.  C.  Baron. — Ask  him  whether  he  under- 
stands what  an  oath  is. 

Mr.  Th//nn. — He  has  sworn  before  the  King 
and  Council. 

L.  C.  B. — If  he  were  swoni  before  the 
King  and  Council,  he  may  give  evidence 
here,  sure. 

Sir  Fr,  Winn. — Were  you  at  the  Count's 
service  at  any  time? 

Watts. — Yes. 

Sir  Fr.  Winn. — How  long  ? 

Watts. — I  was  with  him  eleven  days:  I 
came  to  him  upon  the  Friday. 

Sir  Fr.  Winn. — How  long  was  it  before 
the  death  of  Mr.  Thynn  ? 

Watts.  I  think  it  was  ten  days  before  the 
death  of  Mr.  Thynn. 

SirFr.  Winn, — What  was  your  employment 
with  him  ? 

IVatts. — His  boy.  to  wait  upon  liim. 

Sir  Fr.  Winn. — Did  you  lie  in  the  same 
lodging? 

Watts. — No,  at  my  father's. 

Sir  Fr.  Winn. — What  was  tlie  agreement 
between  your  father  and  tlie  Count  ? 

Watts. — Sixpence  a-day  and  my  diet. 

Sir  Fr.  Winn. — What  company  did  you 
observe  came  to  the  Count's  lodgings  ? 
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JVatis. — That  gentleman  there  in  the  black 
perriwig  [Harder] . 

Sir  Fr.  fVi?in. — Was  he  often  with  your 
master  ? 

IVatts. — Yes,  every  day, 

Sh'  Fr.  JVi/ui. — How  many  lodgings  had  he 
\An\e  you  were  with  him  ? 

IVatts. — Three :  one  in  the  Haymarket, 
and  one  in  Rupert-street,  and  then  the  last  in 
St.  Martin's. 

Mr.  ffll/iams. — Thus,  child  ;  do  you  re- 
member the  time  of  killing  Mr.  Thynn  ? 

Watts. — Yes. 

Mr.  fVillioms. — Were  you  in  your  master's 
service  then  t 

Watts. — Yes,  I  was. 

Mr.  Williains. — Who  was  in  your  master's 
company  that  morning  before  Mr.  Thynn  was 
killed  ? 

Watts. — I  came  up,  as  I  used  to  do  in  the 
morning  to  my  master,  and  he  asked  me 
what  was  the  matter  with  the  bustle  in  the 
street  ?  And  I  told  liim  somebody  was  taken 
upon  suspicion  of  killing  Esquire  Thynn. 

Sir  Fr.  Winn. — That  was  on  Monday  morn- 
ing ;  but  the  Sunday  morning  before,  what 
company  did  you  observe  there  then  ? 

Watts. — I  cannot  tell  anything  exactly  of 
the  Sunday  morning. 

Sir  Fr.  Winn. — Was  Captain  Yratz  there? 

Watts. — I  cannot  exactly  remember. 

Sir  Fr.  Winn. — What  time  in  tlie  evening 
was  it  reported  that  Mr.  Thynn  was  killed.^ 

Watts. — About  eight  o'clock. 

Sir  Fr.  Winn. — Can  you  tell  who  brought 
fhe  tirst  news'? 

Watts. — One  of  my  Lady  Seymour's  maids, 
who  was  telling  the  people  of  it  below. 

Sir  Fr.  Winn. — Did  you  observe  anybody 
come  to  your  master's  lodgings  afterwards  ? 

Watts. — Yes. 

Sir  Fr.  Winn. — Pray  who  came  ? 

Watts. — That  gentleman  in  the  black  j^er- 
riwig. 

Mr.  JVilUams. — Pray  in  what  liabit  was 
lie  ?  and  how  came  he  in  ? 

Watts. — He  came  in  a  great  coat;  I  cannot 
tyll  whether  it  was  cloth  or  camblet. 

Mr.  fVllliams. — And  what,  did  he  speak 
to  anybody,  or  go  straight  up  ? 

IVatts. — No,  he  spoke  to  nobody,  but  went 
straight  up  stairs. 


Mr.  M'llliams. — Did  he  go  up  to  your 
master's  lodgings "? 

Watts. — Yes,  I  believe  so;  but  I  stayed 
below  in  the  shop. 

Mr.  JVilliajyis. — How  long  did  you  stay  in 
the  shop  ? 

Watts. — I  stayed  there  about  half  an  hour. 

Mr.  Williams. — Did  you  leave  him  there? 

Watts. — Yes,  I  did. 

Mr.  Williams. — Did  he  continue  there  all 
the  time  that  you  were  in  the  house  ? 

Watts. — Yes. 

Mr.  Williams. — What  time  did  you  go 
away? 

Watts. — About  three  quarters  of  an  hour 
after  that  gentleman  came  in. 

Sir  Fr.  Withens. — Do  you  remember  you 
had  any  discourse  with  tlie  Count  about 
riding  on  Sunday  ? 

Watts. — He  asked  me  on  Sunday  in  the 
forenoon  whether  people  were  suffered  to  ride 
about  the  streets  on  horseback  on  Sundays. 
1 !  Sir  Fr.    Winn. — This    was    that    Sunday 
morning,  was  it  ? 

Watts. — Yes :  he  asked  if  they  might 
be  suffered  to  'ride  about  the  streets  on  Sun- 
day. I  told  him  yes,  before  sermon-time 
and  after  sermon-time. 

Sir  Fr.  Winn. — About  what  time  of  the 
day  was  it  he  had  this  discourse  ? 

Watts. — About  ten  or  eleven  o'clock. 

Sir  Fr.  Winn. — Are  you  sure  it  was 
Sunday  ? 

Watts. — Yes. 

Sir  Fr.  Winn. — Then  I  ask  yovi  another 
question :  Upon  Sunday  morning,  or  any 
other  time,  do  you  remember  that  the  Po- 
lander  was  with  the  Count,  your  master? 

Watts. — He  came  in  on  the  Saturday  morn- 
ing. 

Mr.  IVilliams. — Was  he  in  the  company 
or  presence  of  the  Count  ? 

Watts. — I  was  above  stairs  when  he  came  in. 

Sir  Fr.  Winn. — What  do  you  know  of 
any  sword  that  was  delivered  to  him  ? 

JVatts. — Upon  Sunday  morning  there  was 
a  sword  brouglit  to  my  master's  lodgings,  and 
my  master's  man  took  it  of  me,  and  carried 
it  up  stairs,  and  tliis  man,  the  Polander, 
afterwards  had  it  below  stairs. 

Mr.  Williams. — When  was  this  sword 
brought  to  your  master's  house  ? 
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Watts. — It  was  on  tlie  Sunday  morning. 

Mr.  JVilliums. — What,  tlie  cutler  brought 
the  sword  I 

IVutts. — No,  it  was  sent  by  a  porter  from 
Mr.  Hanson. 

Mr.  JVilliams. — What  room  was  it  carried 
into  when  it  was  brought '? 

Ji'atfs. — I  think  I  did  not  carry  it  vip  : 
yes,  ti-uly,  now  I  remember,  I  did,  and  de- 
livered it  to  my  master. 

3Ir.  Ji'illtamn. — Pray,  what  did  the  Count 
say  to  you '{ 

H'atts. — I  asked  him  if  tliere  needed  an 
answer  to  the  note  I  carried  with  it,  and  he 
said  No. 

Mr.  JVilliams. — To  whom  was  the  sword 
delivered  afterwards  ? 

Halts. — It  was  brought  down,  and  after- 
wards this  Polander  liad  it, 

Mr.  JVUliams. — That  man  there? 

PVatts. — Yes. 

Air.  JVilliams. — You  say  that  the  sword 
was  given  to  the  Polander :  pray,  speak  that 
the  jury  may  hear.  Who  brought  down  the 
sword  y 

JVatts. — I  saw  it  in  the  Polander's  keeping 
when  it  was  below ;  but  I  cannot  say  who 
brought  it  dov/n. 

Sir  Fr.  JVinn. — Where  did  the  Polander 
dine  on  Saturday  ? 

JVatts. — He  dined  with  my  master's  man 
and  I  on  Saturday. 

Sir  Fr.  JVinn. — Where  did  he  lie  that 
night  ?  at  whose  chamber  '? 

JVatts. — At  our  lodgings  in  tlie  garret,  in 
my  master's  man's  chaml)er. 

Sir  Fr.  JVinn. — What  day  was  this,  do 
you  say  ? 

Watts. — Saturday. 

Mr.  JVilliams. — When  the  Polander  had 
the  sword,  do  you  remember  any  boots  that 
he  had  under  his  arm  ? 

Watts. — Yes,  he  had  boots  under  his  arm. 

Mr.  JVilliams. — And  he  had  the  sword 
with  him  when  he  went  away  ? 

Watts.— \qs. 

Mr.  JVilliams. — Had  he  any  coat  ? 

JVatts. — Yes,  a  new  coat. 

Mr.  JVilliams. — Well,  I  ask  you  once 
more,  what  time  of  day  was  it  that  he  went 
away  with  the  sword  and  the  boots  ? 

Jiatts. — It  was  in  the  forenoon. 


Mr.  JVilliams. — What  day  of  the  week  ? 

JVatts. — Sunday  morning. 

L.  C.  J. — Ay,  but  your  Doctor  that  you 
examined  before  says  the  Polander  went 
away  with  him,  and  he  was  not  there  ou 
Sunday  morning. 

Sir  Fr.  JVinn. — It  is  true,  my  Lord;  it  was 
too  tender  a  point  for  the  Doctor;  he  lies 
under  some  suspicion  ;  and  it  is  prouimav 
ardet  with  him. 

L.  C.  J. — Well,  call  him  again  :  Look 
you.  Doctor,  you  were  asked  before,  and  now 
you  are  asked  again.  Were  you  at  Count 
Konigsmark's  lodgings  on  Sunday  morning  ? 

Dr.  Harder. — I  cannot  certainly  tell. 

L.  C.  J. — When  did  you  see  the  Polander 
at  the  Count's  lodgings,  and  whether  was  it 
on  Sunday  morning? 

Dr.  Harder. — On  the  Sunday  morning  I 
did  not  see  liim.  The  only  time  was  when 
I  fetched  him  from  my  Lord's ;  I  have  not 
seen  him  before  nor  since. 

L.  C.  J. — Then  call  the  boy  again.  Where 
did  the  Polander  dine  on  Saturday  ? 

JVatts. — He  dined  with  me  and  my  master's 
man. 

L.  C.y.— Where? 

JVatts. —  Below,  in  the  kitchen  of  our 
lodgings. 

L.  C.  J. — W'here  lay  the  Polander  that 
night  ? 

JVatts. — He  lay  in  our  garret. 

L.  C.  J. — When  went  he  from  your  master's 
lodgings  ? 

JVatts. — On  Sunday  morning. 

Mr.  Williams. — Had  he  an  old  coat  or  a 
new  coat  upon  him  ? 

JVatts. — He  had  a  new  coat. 

L.  C.  J. — Was  the  Doctor  with  him  ? 

Watts. — Yes,  the  Doctor  went  away  v.'ith 
him. 

Dr.  Harder. — I  have  not  seen  the  Polander 
above  once  in  my  life. 

Sir  Fr.  JVinn. — But  were  you  at  ihe 
Count's  on  Sunday  morning,  or  no,  I  ask 
you? 

Dr.  Harder. — I  do  not  know  whetlter  it 
was  Saturday  or  Sunday. 

L.  C.  J. — But  when  you  fetched  him  away, 
was  it  Saturday  or  Sunday  morning? 

Dr.  Harder. — My  Lord,  I  cannot  very  well 
remember. 
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L.  C.  J. — Had  the  Polander  a  sword  when 
you  went  away  with  him  ? 

D7'.  Harder. — I  cannot  positively  say,  but 
(as  travellers  commonly  have)  he  might  have 
had  a  sword. 

Sir  Fr.  fVhin. — Now  come  to  yourself,  and 
deal  honestly ;  for  you  are  upon  your  oath :  I 
ask  you,  friend,  this :  you  say  he  might  have 
a  sword;  do  you  remember  a  pair  of  boots  ? 

Dr.  Harder. — No,  I  do  not. 

Sir  Fr.  Winn. — Do  you  remember  the  coat 
he  had  uppermost? 

Dr.  Harder. — Yes,  he  had  something  under 
his  coat,  but  I  don't  know  it  was  boots. 

L.  C.  Baron. — Had  he  a  buff-coat  under 
his  campaign  ? 

JVatts. — Yes. 

Sir  Fr.  Withens. — Let  me  ask  you  one 
question,  young  man  :  do  you  remember  you 
saw  any  musquetoon  in  your  master's  lodging? 

Watts. — I  did  see  a  gun  there. 

Sir  Fr.  Withens. — When  was  that? 

Watts. — I  saw  it  upon  Saturday. 

31r.  Wiltiams. — The  musquetoon,  or  gun, 
that  was  in  your  master's  lodgings,  was  it  that 
which  was  brought  by  the  Polander,  or  no  ? 

JVatts. — I  camiot  tell  that. 

Mr.  Williams. — Was  it  a  long  piece  or  a 
short  piece  ? 

Watts. — It  was  not  a  short  piece. 

L.  C.  J. — Did  the  Polander  take  it  away 
with  him? 

Watts. — No,  not  that  I  know  of. 

Mr.  Williams. — Now,  young  man,  I  would 
ask  you  as  to  Monday  morning  :  about  what 
time  on  Monday  morning  did  you  come  to 
your  master's  lodgings  ? 

Watts. — It  was  between  seven  and  eight 
o'clock ;  a  little  after  seven. 

IMr.  IVilliams. — What  condition  was  he 
in  ?     Was  he  in  bed,  or  up  ?^ 

Watts. — He  was  up. 

Mr.  Williams. — What  was  he  doing?  Was 
he  packing  up  ? 

Watts. — Not  that  I  see. 

Sir  Fr.  Wi/in. — It  was  when  he  asked  you 
aljout  the  hubbub  in  the  street :  pray  tell 
what  he  said  to  you  ? 

Watts. — He  asked  me  what  the  matter  was 
with  the  bustle  in  the  stieet,  and  I  told  him 
that  some  were  taken  that  had  killed  Esquire 
Thynn  ;  and  I  told  him  all  the  story,  a.5  near 


as  I  could :  he  asked  me  when  Esquire 
Thynn  was  murdered :  I  told  him  the  night 
before;  but  I  did  not  mind  anything  that 
was  done  :  but,  as  I  went  down  stairs,  I  met 
with  a  stranger,  and  he  went  up  stairs ;  but  I 
never  saw  my  master  after  till  he  was  taken. 

Sir  Fr.  Wi?in. — Did  he  ask  you  what  Mr. 
Thynn  was  ? 

Watts. — Yes,  and  I  told  him  I  heard  he 
was  a  man  of  great  estate,  and  well  beloved ; 
and  that  the  Duke  of  Monmouth  was  in  the 
coach  but  a  little  before,  and  if  he  had  not 
gone  out  he  had  been  killed  too. 

Sir  Fr.  Wifin.— What  said  the  Count^Tto 
you  when  you  told  him  Mr.  Thynn  was  well 
beloved  ? 

Watts. — He  said  nothing. 

Sir  Fr.  Winn. — Can  you  remember  who 
it  was  came  to  your  master  then  ? 

Watts. — I  know  the  man  if  I  see  him  again. 

Sir  Fr.  Winn. — Do  you  know  his  name?^ 

Watts. — No,  I  do  not  know  his  name. 

Mr.  Williams. — Were  any  of  your  master's 
goods  carried  away  then  ? 

Watts. — Yes. 

Mr.  Williams. — What  goods  were  carried 
away  then  ? 

JVatts. — Two  portmantles.  ' 

Mr.  Williams. — Who  carried  them  away  ? 

M^atts. — My  father  carried  them  away. 

Mr.  Williams. — What  time  was  it  ? 

Watts. — Between  eight  and  nine  o'clock.' 

Sir  Fr.  Winn. — It  was  time  to  be  gone. 
How  parted  you  and  your  master  ? 

JVatts. — The  stranger  did  come  in,  and  I 
never  saw  my  master  afterwards. 

Sir  Fr.  JVinn. — What,  did  your  master 
take  no  leave,  nor  say  anything  to  you  ?j 

■JVatts. — No. 

Sir  Fr.  JVinn. — Wliat  kind  of  perriwig  had 
he  when  he  went  away  ? 

JVatts. —  He  had  a  black  perriwig. 

Sir  Fr.  Winn. — What  clothes? 

JVatts. — A  light-coloured  suit,  Avith  gold 
buttons. 

L.  C.  Baron.— Will  the  Count  ask  the  boy 
any  questions  ? 

Mr.  Craven. — Did  you  see  the  gun  in  the 
room  after  the  Polander  was  gone  ? 

JVatts. — Yes. 

L.  C.  J. — It  is  very  plain  that  this  gun  was 
none  of  the  gun  that  did  this  mischief^  but 
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tlie  gun  the  Polander  brought  over  Irom  be- 
yond the  sea. 

Thomas  Watts,  the  father  of  this  intelligent 
boy,  was  the  next  witness  sworn.  He  de- 
posed that  he  had  been  two  or  three  times 
employed  by  tlie  Count  as  a  jjorter,  the  last 
time  being  between  eight  and  nine  o'clock  on 
the  moniing  after  the  murder,  when  he  re- 
ceived "  a  portmantle,  a  portmantle-trunk, 
and  some  other  things,"  which  tlie  Count's 
man  told  liim  were  to  go  to  Windsor. 

Mr.  ll'illiaDis. — Well,  tell  the  whole  story. 

T.  fVatts. — He  bid^  me  carry  them  to 
Charing-cross,  that  they  might  be  put  into 
the  coach  there.  But  when  he  came  to 
Charing-cross  a  coachman  and  he  had  some 
words,  and  he  bid  him  open  his  boot,  and 
then  he  took  the  things  from  me  and  put  them 
into  the  coach. 

L.  C.  J. — Who  was  it  that  told  you  they 
were  to  go  to  Windsor  ? 

T.  IVatts. — It  was  his  man. 

Sir  Fr.  IVinu. — I  would  ask  you,  sir,  when 
was  the  first  time  you  knew  the  Count  ? 

T.  M'aits. — It  was  ten  or  eleven  days  before. 

Sir  Fr.  Winn. — What  was  the  occasion  that 
brought  you  acquainted  with  him'? 

T.  Watts. — I  was  Dr.  Frederick's  porter, 
and  he  sent  me  to  can-y  some  things  to  tlie 
Count. 

Mr.  Williams. — Was  it  your  son  that  waited 
upon  him  ? 

T.  Hafts. — Yes ;  for  when  I  brought  the 
things  they  said  they  had  forgot  to  give  me  a 
sword  which  I  was  to  carry  with  the  things ; 
and  I  said  that  I  had  a  boy  that  I  would 
send,  and  I  did  so  ;  and  so  they  took  a  liking 
to  the  boy. 

Mr.  Williams. — What  was  the  agreement 
for  your  son's  service? 

T.  IVatts. — Six-pence  a-day  and  his  vic- 
tuals. 

Sir  Fr.Winn. — What  was  the  man's  name 
(as  you  remember)  that  gave  you  the  things 
to  carry  to  the  coach,  which  were  said  to  go 
for  Windsor  ? 

T.  Watts. — I  cannot  tell  his  name. 

Mr.  JVilliams. — He  that  pinched  and  push- 
ed you  back,  and  took  the  things  from  you, 
and  put  them  into  the  coach  ? 

L.  C.  J. — Did  you  see  the  Count  that 
morning  i 


T.  Watts. — No,  I  did  not  see  him. 

Mr.  Williams. — Have  you  been  laboured 
and  sought  to  by  anybody  to  conceal  your 
boy,  tliat  he  should  not  he  brought  at  this 
trial '? 

T.  ff'atts.— No,  sir.' 

Mr.*:  Williams. — Had  you  no  endeavours 
used  with  you  about  it '? 

T.  Watts.— No. 

Mr.  Williams. — Did  nobody  speak  of  any 
such  thing  to  you  ? 

T.  Watts.— No. 

Mr.  Williams. — Did  any  merchant  or  any- 
body send  to  you  about  this  boy,  to  take  him 
into  service  ? 

T.  Watts. — There  was  a  merchant  that 
would  have  helped  the  boy  to  a  place  on 
Saturday  last ;  but  the  persons  that  would 
have  procured  it  were  about  it  a  good  while 
ago. 

Derick  Raynes,  the  next  witness,  was  a 
Swede,  dwelling  at  Rotherhithe,  to  whose  house 
the  Count  had  come  on  the  Monday  evening, 
and  with  whom  he  had  remained  till  Tluirsday 
morning.  Wlien  he  came  he  was  disguised 
in  a  black  perriwig  ;  and  Avliile  he  stayed  he 
appears  not  to  have  ventured  out,  although  he 
walked  up  and  down  the  house.""  On  leaving, 
he  took  water,  and  Avent  to  Deptford.  ^ 

Sir  Fr.  Winn. — What  way  did  he  go ;  by 
boat  or  how  ? 

Raynes. — A  waterman  carried  him. 

Mr.  Williams. — Pray,  what  did  the  Count 
say  to  you  about  his  coming  in  a  disguise  to 
your  house  ? 

Raynes. — I  knew  nothing  at  all.  I  came 
lafe  home,  and,  when  I  came  to  know  of  him 
what  he  Avas,  then  he  told  me  that  lie  was 
Count  Kbnigsmark. 

Mr.  Williams. — What  did  he  say  to  you 
when  you  discovered  that  he  was  the  Count '? 
What  did  he  tell  you  of  his  business  .^ 

Raynes. — He  said  nothing,  but  tliat  he  was 
desirous  to  go  to  Gravesend. 

Sir  Fr.  Winn. — Upon  your  oath,  sir,  did 
you  furnish  him  with  any  clothes  ? 

Raynes. — Yes,  I  lent  him  a  coat. 

Sir  Fr.  Winn. — W'hat  say  you  to  a  black 
suit  ? 

Raynes. — The  black  suit  did  not  belong  to 
me. 
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Sir  Fr.  Winn. — Wliat  say  you  to  a  velvet 
cap? 

Rai/nes. — 1  helped  him  to  a  coat,  stockings, 
and  shoes. 

Sir  Fr.  JVinn. — Then  I  ask  you,  what  did 
he  declare  to  you  ? 

Raynes. — Wh}',  he  did  desire  to  have  those 
clothes. 

Sir  Fr.  JVinn. — You  are  an  honest  man ; 
tell  the  truth. 

Raynes. — He  declared  nothing  to  me. 

Sir  Fr.  ff'inn. — When  you  dressed  him, 
why  did  he  put  on  that  habit  ? 

Raynes. — He  thought  his  own  clothes  were 
too  cold  to  go  upon  the  water. 

Sir  Fr.  JVinn. — Had  he  no  clothes  before  ? 

Raynes. — Yes,  he  had. 

Mr.  JVilliams. — You  had  the  warmer  coat, 
had  you '? 

Sir  Fr.  JVinn. — Did  he  desire  you  to  let 
him  have  your  clothes  because  he  was  in 
trouble  ? 

Raynes. — He  desired  a  coat  of  me,  and  a 
pair  of  stockings  to  keep  his  legs  warm  ;  and 
when  he  had  got  them  his  own  shoes  would 
not  come  on;  so  I  lent  him  a  pair  of  shoes. 

<SV/-  Fr.  Jf^inn. — I  do  ask  you,  did  he  de- 
clare the  reason  why  he  would  have  those 
clothes  was,  because  he  wovild  not  be  known  ? 

Raynes, — He  said  he  was  afraid  of  coming 
into  trouble. 

Sir  Fr.  IVinn. — Why  were  you  unwilling 
to  tell  this? 

Raynes. — As  soon  as  I  came  to  know  he 
was  the  man  I  told  him  he  should  not  stay 
in  my  house. 

Sir  Fr.  JVinn. — Did  you  lend  him  those 
clothes,  or  sell  them  ? 

Raynes. — I  lent  him  them. 

Sir  Fr.  JVinn. — Had  you  them  again  ?     -, 

Raynes. — No,  I  had  not. 

Sir  Fr.  JVinn. —  Are  you  paid  for  them,  or 
no? 

Raynes. — No,  my  ship  lies  at  the  key;  and 
I  came  home  late  in  the  evening,  and  found 
liim  there. 

Richard  Chappel  was  next  called,  and  stated 
that  he  was  brought  to  the  Count  at  Rother- 
hithe  by  Raynes,  at  ten  o'clock  on  Thursday 
morning,  and  that  he  took  liim  in  a  sculler 
tliat  day  to  Deptford,  the  next  day  to  Green- 
v.'ich,  thence  to  Greenhithe,  and  the  day  after 


that  to  Gravesend.  Raynes  accompanied  them 
as  far  as  Depttbrd.  Cha])pel  was  to  be  paid  at 
the  rate  of  five  shillings  for  every  twenty-four 
liours.  The  Count  told  him  he  was  a  mer- 
chant, who  had  been  making  some  purchases 
of  jewels. 

Mr.  John  Kid  and  Mr.  Gibbons,  the  two 
officers  who  had  gone  after  the  Count,  were 
now  sworn.  Kid  stood  up  first,  and  was  ex- 
amined by  Mr.  JVilliams. 

Mr.  JVilliams. — INIr.  Kid,  pray,  sir,  will 
you  acquaint  my  Lord  and  tlie  Jury  in  what 
condition  you  found  the  Count  at  Gravesend  ? 
Tell  the  whole  story,  and  speak  aloud  that  all 
may  hear  you. 

Kid. — I  had  some  information  upon  Fri- 
day night  of  him. 
■  Mr.  JVilliams. — Of  whom,  and  what  ? 

Kid. — Of  the  Count,  where  he  was.  So  I 
made  it  my  business  to  inquire  into  it.  On 
Saturday,  in  the  afternoon,  a  gentleman  came 
to  me,  and  gave  me  certain  information  where 
he  thought  that  gentleman,  the  Count,  was. 
This  gentleman,  coming  to  me,  said,  Mr. 
Thynn  is  a  strafiger  to  me ;  but,  said  he,  I 
would  not  have  Mr.  Thynn's  blood  lie  at  my 
door.  This  same  person  who  is  put  out  in 
the  Gazette,  I  believe,  is  at  a  neighbour's 
house  of  mine.  Says  he,  I  desire  you  to  be 
private  in  it,  because  it  may  do  you  a  preju- 
dice; so  we  went  into  a  coach  at  Charing- 
cross  to  go  to  a  justice  of  peace :  I  did  nol 
know  Avhere  Sir  John  Reresby  lived,  but  in- 
quired of  Mr.  Gibbons,  who  told  me ;  but  he 
was  not  at  home,  and  Mr.  Bridgman  was  not 
at  home ;  so  we  went  to  tlie  Recorder,  and 
there  we  had  a  warrant,  and  then  I  came  by 
water  to  Rotherliithe  ;  and  this  same  Raynes 
that  was  examined,  and  his  wife  where  lie 
lay,  were  gone  to  Greenwich  to  carry  his 
clothes,  a  grey  suit,  and  other  clothes  that  he 
had  left.  So,  going  down  to  Greenwich,  we 
called  every  boat  that  was  upon  the  river 
aboard  of  us  to  know  M'hence  they  came. 
And  we  had  taken  her  sister  along  with  us, 
and  she  called  out  her  sister's  naiue.  Mall 
Rayiies,  and  her  brother's  name,  Derick 
Raynes ;  and  so  at  last  we  got  the  boat 
wherein  they  were  on  board  of  us.  And  we 
asked  the  man  what  he  had  done  with  the 
gentleman  that  lay  at  his  house  ?  He  de- 
clared he  was  gone  away,  he  did  not  know 
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whither.  So  I  went  back  again  to  this  gen- 
tleman that  gave  me  this  first  information, 
who  did  go  to  him  as  a  neiglibour  to  know 
whither  he  was  gone,  and  where  he  was  to  be 
fomid,  and  where  he  wouUl  land.  So  he  de- 
clared the  particulars  :  Tliat  if  we  missed 
him  that  night  we  should  have  him  in  the 
Hope  upon  Monday  morning,  upon  a  vessel 
that  was  to  be  cleared  upon  Monday  morn- 
ing. So  upon  Sunday  night,  coming^  to 
Gravesend  about  eight  or  nine  o'clock,  or 
thereabouts,  there  he  landed.  There  were 
thirteen  or  fourteen  Swedes  at  the  same  house 
where  he  Avas  to  land ;  so  we  thought  it 
convenient  to  take  him  at  his  first  landing 
for  fear  of  further  danger.  So  I  staid  at  the 
Red-lion  back-stairs,  and  lie  landed  at  the 
fore-stairs,  where  the  watermen  were.  As 
soon  as  he  was  laid  hold  of  I  came  to  him  : 
said  I,  Your  Lordship  shall  not  want  for  any- 
thing that  is  convenient.  He  desired  to  know 
whether  I  knew  him  :  I  told  him  Yes ;  and 
that  his  name  was  Count  Konigsmark.  Tliat 
is  my  name,  says  he ;  I  do  not  deny  it.  So 
the  mayor  came,  and  the  Custom-house  offi- 
cers searched  him  and  found  nothing  at  all  of 
any  arms  abovit  him.  He  desired  he  might 
be  used  like  a  gentleman,  and  so  he  was ;  for 
there  Avas  no  abuse  given  to  him  as  I  know 
of.  Coming  up  the  river  the  most  of  my 
discourse  was  about  material  affairs  :  a  Ser- 
jeant that  had  the  command  of  a  file  of  mus- 
keteers which  the  deputy  governor  sent  to 
guard  the  Count  to  Wliitehall,  a  gentleman 
sitting  there  by  me,  was  asking  me  concerning 
Mr.  Thynn's  murder ;  I  told  him  that  I  was 
at  Newgate  on  Friday,  and  there  I  saw  those 
tliat  had  done  that  barbarous  fact.  With 
that,  my  Lord  asked  what  lodgings  there  were 
in  Newgate '?  and  whether  the  Captain  had  a 
good  lodging  ?  I  told  him  a  very  good  one. 
He  asked  me  whether  he  confessed  anything : 
I  told  him  he  had  confessed  some  particulars, 
and,  said  I,  It  is  the  most  barbarous  thing  that 
ever  was  done.  Certairdy,  says  my  Lord, 
this  Mr.  Thynn  must  have  correspondence 
and  commerce  with  some  lady  that  this  Cap- 
tain knew  that  belonged  to  the  court,  or  he 
■would  never  have  done  it.  As  for  the  Po- 
lander,  I  told  him  that  he  had  confessed,  and 
that  lie  wept  mightily.  With  that  my  Lord 
seemed  very  mucli  concerned,  and  took  up 


his  clothes  and  bit  them,  and  sat  awhile  up; 
but  was  very  much  discomposed,  and  then 
desired  to  lie  down. 

Sw  Fr.  H'inn. — That  was  when  you  told 
him  the  Polander  had  confessed  ? 

Kid. — Yes ;  my  Lord  was  miglitily  altered 
in  his  coinitenance. 

Sir  Fr.  IVinn. — Did  you  at  the  first  time  that 
you  seized  him  charge  him  with  the  murder"? 

Kid. — No,  I  did  not. 

Sir  Fr.  Winn. — Was  he  in  a  black  perri- 
wig? 

Kid. — His  cap  fell  off  and  his    perriwig. 
just  as  I  came  to  him. 

The  evidence  of  Gibbons,  which  was  nevt 
given,  is  full  of  character. 

Sir  Fr.  Minn. — Set  up  Mr.  Gibbons,  Pray 
will  you  tell  what  passed? 

Gibbons. — My   Lord,    as   soon  as  ever  h^» 
came  to  shore  I  walked  by  him  and  gave  hi'u,  , 
a  little  kind  of  a  justle  ;  and  my  reason  w<Vs 
to  see  whether  he  had  not  a  black  coat  unde-j 
his  campaign  :  I  walked  close  to  him,  just  a\  , 
this  manner,  as  he  walked  along ;  so  he  tunds  , 
about  again  and  went  down  to  the  waterside;  ' 
and   asked  the    watermen.  Watermen,  have- 
you  stowed  your  boat?    They  answered,  Yek; 
Then  come  away,  said  he  :  so  soon  as  he  cama  , 
back  again  I  catched  him  fast  hold  by  tb*  '. 
arm,  and  the  first  word  he  said  to  me  was. 
What,  do  you  come  to  rob  me?     Said  I,  My 
Lord,  you  are  my  prisoner,  and  I  told  him  1[ 
was  the  King's  messenger  that  had   waited 
several  days  for  him;    and,  holding  of  hin, 
very  hard,  whether  that  was  the  occasion  of 
it  or  the  watermen  that  were  on  the  other  siic 
of  him,  he  dropped  down  his  sword  between 
his  legs ;    but  when  I  named  his  name  ho 
gave  a  little  start  and  his  perriwig  dropped 
off  his  face.     We  went  up  the  street  to  thfj 
mayor,   and  the  people,  crowding  about  us, 
were  very  rude  and  very  rugged  ;  and  he  d'e*- ' 
sired  he  might  be  well  used.     We  did  all  we 
could  to  keep  the  people  from  him  :  we  went 
up  to  the  mayors  house,  and  when  we  came 
there  I  desired  he  miglit  be  searched,  whe- 
ther he  had  any  arms  ;  he  said  he  had  none, 
and  there  was  none. 

Sir  Fr.  Jl'inn. — When  you  had  the  custody 
of  him  whither  did  you  carry  him? 

Gibbons. — We  carried  him  to  the  mayor's 
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house,  and  afterv/ards  we  removed  him  from 
his  house  to  an  iim. 

Sir  Fr.  Minn. — What  did  you  do  the  next 
day? 

Gibbo.'is. — We  staid  there  about  some  two 
or  three  hours.  After  an  hour,  or  half  an 
hour's  time,  near  upon  an  hour,  my  Lord 
came  to  me  and  asked  me  my  name  ;  and  he 
said  the  reason  was,  that  after  his  trouble  was 
over  he  would  give  me  thanks  for  my  civility 
to  him.  Captain  Sinkleer,  who  stood  up, 
gave  him  my  name  before  I  could,  that  it 
was  Gibbons.  Yes,  said  I,  my  name  is  Gib- 
bons, and  I  belong  to  the  Duke  of  Monmouth. 
Why,  says  he,  the  Duke  of  Monmouth  has 
no  command  now,  and  therefore  how  could  I 
take  him  by  his  order  ?  My  Lord,  said  I,  I 
do  not  apprehend  you  by  his  order ;  you  have 
killed  a  very  good  friend  of  mine,  and,  had 
not  Providence  ordered  it  otherwise,  j'ou  had 
like  to  have  killed  a  more  particular  friend 
3'iid  a  master.  So,  my  Lord,  he  seemed  to  be 
very  sorry  at  that ;  but,  says  he,  I  don't  think 
they  would  have  done  any  harm  to  the  Duke 
of  Monmouth. 

r  Sir  Fr.  Winn. — What  else  did  he  say  ? 

Gibbons. — I  think  I  have  told  you  all  that 
;s  material. 

r  Sir  Fr.  Winn. — Were  you  in  the  boat 
,at  any  time,  and  gave  him  any  account  of 
the  man's  having  confessed ;  -what  did  he  say 
to  it? 

'  Gibbons. — Sir,  I  was  not  there,  nor  I  did 
-•^ot  come  up  in  the  same  boat  with  him. 

"  il/r.  Williams. — Did  he  mention  anything 
about  a  stain  to  his  blood  ? 

Gibbons. — I  ask  your  pardon,  he  did  so. 
Mr.  Williams. — What  did  he  say  ? 
Gibbons. — Says  he.  It  is  a  stain  upon  my 
biood ;  but  one  good  action  in  the  wars,  or 
one  lodging  upon  a  comiterscarp,  will  wash 
away  all  that. 

L.  C.  J. — What  did  he  say  was  a  stain 
upon  his  blood  ? 

Gibbons. — My  Lord,  if  you  please,  I  will 
tell  you.  As  I  said,  he  asked  me  my  name 
because  he  would  come  to  give  me  thanks  for 
my  civility  after  his  trouble  was  over;  the 
Captain,  being  quicker  than  I,  told  him  my 
name :  Yes,  sir,  said  I,  'tis  Gibbons,  and  I 
belong  to  the  Duke  of  Monmouth :  said  he. 
He  has  no  command  now ;  how  could  you 


come  upon  his  order?  Said  I,  I  do  not  come 
upon  his  command,  but  you  have  killed  a  very 
good  friend  of  mine,  and  a  comitiyman,  and, 
if  Providence  had  not  ordered  it  otherwise, 
you  had  killed  a  more  particular  friend  of 
mine,  and  a  master  that  I  had  served  many 
years  :  said  he,  I  don't  think  they  would  have 
done  the  Duke  of  Monmouth  any  injury. 
After  that  he  walked  up  and  down  awhile, 
and  then,  said  he,  'Tis  a  stain  upon  my  blood ; 
but  one  good  action  in  the  wars,  or  a  lodg- 
ing upon  a  counterscarp,  will  wash  away  all 
that.  The  mayor  was  in  the  room,  and  several 
others. 

Sir  Fr.  Winn, —  Pray,  sir,  one  thing  more : 
when  you  did  speak  to  him  of  confession  did 
he  say  anything  to  you  about  Captain  Vratz  ? 

Gibbons. — Sir,  he  was  only  asking  of  me 
how  things  were,  what  the  people  said,  or 
some  such  thing.  I  was  not  forward  to  tell 
him  at  first,  but  afterwards  I  did  tell  him  that 
the  Captain  had  made  a  confession,,  though  it 
was  a  thing  I  did  not  know  then.  Says  he,  I 
do  not  believe  the  Captain  would  confess  any- 
thing. 

L.  C./.— Did  he  say  so? 

Gibbons. — Yes,  he  did,  to  the  best  of  my 
remembrance. 

Sir  Fr.  Wimiington  now  informed  the  Court 
that  this  was^the  evidence  for  the  Crov/n ;  upon 
which.  Count  Konigsmark  having  declined  to 
put  any  questions  to  the  witness, 

Chief  Justice  Pemberton,  addressing  the 
Count,  said: — Then  the  next  thing  is,  you 
heard  the  evidence  that  is  given  against  you  : 
now  you  must  come  to  your  defence.  I  will 
put  you  in  mind  of  some  things,  my  Lord, 
which  things  it  will  concern  ^-ou  to  give 
some  account  of.  It  is  here  laid  to  your 
charge,  that  you  were  accessory  to  this  mur- 
der of  Mr.  Thynn,  and  that  you  were  the 
person  that  directed  and  designed  it.  And 
these  evidences  there  are  against  you.  That 
you  were  cognizant  of  this,  and  that  you 
were  the  person  that  designed  this :  that 
you  came  into  England  about  a  fortnight  or 
three  weeks  before  the  death  of  Mr.  Thynn ; 
that  Captain  A-'ratz,  who  was  one  of  them 
that  killed  liim,  came  with  you ;  that  he  lay 
at  your  lodghig ;  that  he  was  constantly 
with  you ;  that  you  lay  incognito  there,  and 
private,    would    not   be   laiown  what  your 
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name  was ;  that  you  shifted  lodgings  from 
time  to  time :  that  Borosky  the  Polander  came 
over  by  your  order ;  was  brought  to  your 
lodging ;  was  provided  for  there ;  that  he  had 
clothes  and  he  had  a  sword  provided  by  your 
Lordship  for  him,  and  that  there  was  care 
taken  that  it  should  be  an  exh-aorduiary  good 
sword :  that  you  did  discourse  to  ]Mr.  Han- 
son about  your  calling  Mr.  Thynu  to  account, 
and  this  much  about  the  time,  or  a  little  be- 
fore the  time,  of  his  death,  and  what  the  laws 
of  England  would  be  in  case  you  should  call 
Mr,  Thynn  to  account;  and  particularly  you 
desired  to  know  what  Monsieur  Leinberg's 
opinion  might  be  concerning  it,  and  especially 
what  in  relation  to  Lady  Ogle.  And  that,  after 
all  this,  Mr.  Borosky  was  not  only  clothed 
by  you,  but  was  sent  by  you  to  Vratz  (that  the 
Doctor  says)  ;  and,  after  Vratz  saw  him,  that 
he  lay  in  your  lodging  that  niglit  before  this 
evil  thing  was  done;  and,  after  the  thing  was 
done,  the  same  night  Vratz  came  to  your  lodg- 
ing and  was  with  you,  and  had  private  con- 
ference with  you ;  that  the  next  morning  you 
got  up  and  went  away,  though  you  had  taken 
physic  the  night  before,  and  though  you 
yourself  nor  your  doctor  thought  you  fit  to 
go  abroad,  and  you  go  away  incognito,  in  a 
perriw  ig,  disguised ;  you  direct  your  servant 
to  carry  your  clothes  one  way  while  you  go 
another ;  then  you  go  down  to  the  v/aterside, 
and  lie  private  near  the  river,  at  a  Swede's 
house,  at  Rotherhithe,  for  several  days  to- 
gether; yovi  afterwards  take  great  care  to 
conceal  yourself,  by  changing  your  clothes 
and  putting  yourself  in  a  garb  not  like  your 
own,  and  giving  out  you  were  a  merchant  or 
a  jeweller,  or  some  other  trade;  that  after- 
wards you  trifled  away  the  time  and  went  two 
or  three  miles,  and  then  struck  in  upon  one 
side  of  the  river  and  afterwards  on  the  other 
side  of  the  river,  suspiciously  up  and  down, 
not  to  be  known,  and  this  not  like  yourself 
in  any  mamier,  but  in  a  pitiful  poor  disguise, 
and  hired  a  sculler  to  carry  you,  from  whom 
you  concealed  yourself,  and  so  all  along 
you  trifled  away  the  time  till  you  were  taken 
at  Gravesend  :  that  afterwards  when  you 
were  taken  you  were  inquisitive  about  the 
Captain,  whether  he  did  confess;  that  you 
should  likewise  say  some  such  suspicious 
words  as  these,  That  you  believed  those  who 


killed  Mr.  Thynn  had  no  design  against  the 
Duke  of  Monmouth ;  that  you  believed  the 
Captain  would  not  confess ;  that  you  seemed 
to  be  concerned  when  you  were  tolil  the  Po- 
lander had  confessed;  that  afterwards  you 
should  say,  my  Lord,  This  is  a  stain  to  my 
blood,  but  one  good  action  in  the  wars,  or  a 
lodghig  upon  a  counterscarp,  will  take  away 
all  this,  or  wash  it  clean.  And  then,  which 
is  also  testified  against  you,  that  you  should 
ask  the  boy,  that  very  morning  of  the  day  the 
murder  was  committed,  wliether  they  used 
in  London  here  to  permit  men  to  ride  up 
and  down  on  horseback  upon  a  Smiday. 
Now  these  things,  my  Lord,  it  will  import 
you  to  give  some  account  of. 

SirN.  Johnson. — My  Lord  says  he  desires  he 
may  answer  all  these  things  one  after  another. 
L.  C.  J. — Let  him  do  so.  And  first  let 
him  answer  what  his  reason  was  to  come 
into  England  in  such  a  manner  incognito^  at 
this  time,  and  lie  concealed,  when  he  had 
been  in  England  before,  and  lived  in  a 
mighty  good  equipage  and  condition  ? 

Mr.  Craven. — My  Lord,  he  says  that,  hear- 
ing there  was  a  peace  between  Swedeland 
and  England  and  Holland  designed,  and 
like  to  be  confirmed  suddenly  against  the 
French,  he  came  with  a  design  to  sei-ve 
England,  and  to  raise  a  regiment  of  horse 
here  for  the  service  of  the  king  of  England. 
Count  Km. — If  any  such  peace  should 
be,  if  any  appearance  of  an  alliance  be- 
tween England  and  Holland  and  Swedeland 
I  had  a  design  to  propose  if  I  could  have  a 
regiment, 

L.  C.  J. — Why  did  he  come  unknown, 
and  in  disguise? 

Sir  N.  J. — Secondly  lie  says,  my  Lord, 
the  reason  of  his  coining  incognito  was,  be- 
cause he  had  a  distemper  upon  his  arms 
and  breast ;  and  having  formerly  tried 
and  employed  this  physician,  and  having- 
experience  that  he  was  an  able  man,  he 
was  resolved  to  lie  privately  till  he  had 
cured  himself;  for  he  could  not  drink  wine, 
nor  keep  company,  having  this  distemper 
upon  him  ;  and  he  was  afraid,  if  he  had 
kept  company,  it  would  have  hindered  his 
cure,  and  he  should  not  have  been  so  soon 
cured  as  if  he  kept  in  the  house;  and  he 
says  that  his  equipage  could  not  come  till 
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flfter,  and  he  would  not  willingly °  appear 
till  lie  had  his  equipage,  as  a  man'  of  his 
quality  ought  to  do ;  and  these  were  the 
reasons  that  made  him  keep  private. 

L.  C.  J. — Pray  ask  him  upon  what  oc- 
casion he  did  change  his  lodgings  so  often. 

Sir  N.  J. — He  says  that  his  first  lodging 
was  changed  because  it  was  too  cold  for 
him ;  and,  he  says,  the  next  lodging  where 
he  was,  those  that  were  there  can  tell,  the 
room  where  he  was  smoked  so  cruelly  that 
he  was  not  able  to  endure  it.  And  he  says 
he  liked  tlie  house  so  well  that  he  sent  to 
see  if  the  chimney  could  be  mended,  and  it 
was  not  to  be  done,  otherwise  he  had  gone 
back  to  that  house,  and  he  has  the  man 
and  his  wife  to  bear  witness  of  it,  if  you 
please. 

L.  C.  J. — Let  him  call  them. 

Coi/nf. — Call  Joseph  Parsons  and  his  wife. 
[But  they  did  not  appear.] 

L.  C.  J. — Then  ask  my  Lord  this,  to  what 
purpose  he  did  bring  over  this  Polander  here? 
He  ought  to  consider  of  that,  and  give  an 
account  why  he  brought  him  hither. 

Interpreter. — He  says  this  Pole  was  taken 
into  his  service  when  he  went  to  Tangier, 
when  he  went  several  thousand  miles  to  do 
the  King's  service ;  and  he  had  designed  at 
that  time  to  bring  him  into  England  to 
dress  his  horses  after  the  German  way. 

L.  C.  J. — Had  the  Polander  been  a  groom 
formerly  ? 

Interpreter. — He  says,  he  thinks  he  had 
been  groom  to  his  uncle  before. 

L.  C.  J. — But  to  what  jDurpose  did  lie 
bring  him  hither  ? 

Interpreter. —He  says  there  was  a  great 
discourse  about  Strasburg"s  l)eing  besieged ; 
he  did  design  to  buy  some  horses,  for  every 
one  did  arm  themselves ;  and  he  says  lie 
sent  over  1000  pistoles,  to  be  answered  by 
the  merchants  here,  to  buy  horses. 

L.  C.  J. — Hatli  he  anybody  to  prove  it  ? 

Co/tnt. — There  is  Mr.  Risby,  Mr.  Hanson, 
and  my  brother. 

Vo/fnff  Count. — My  Lord,  I  had  a  bill  of 
exchange. 

L.  C.  J. — For  how  much  money,  my  Lord? 
y'ot/ng  Cot/nt. — For  1000  jjistoles,  to  buy 
horses;    and  he   has  bought  one  horse,   and 
was  to  buy  more. 


L.  C.  J. — Do  you  hear,  gentlemen,  what 
he  says  ?  he  came  over  to  buy  horses, 
and  he  returned  1000  pistoles  for  that  pur- 
pose ;  and  his  brother  does  attest  there  was 
such  a  sum  returned  by  bills  of  exchange 
for  the  buying  of  horses. 

Interpreter. — My  Lord,  he  says  he  does 
fear  that  the  jury  that  do  not  understand 
English  do  not  understand  his  reasons  for 
being  in  a  disguise. 

L.  C.  J. — Cannot  he  give  an  account  of  it 
himself? 

3Ir.  JVUIinms. — No,  my  Lord  ;  his  evidence 
must  be  interpreted  to  them  by  the  Interpreter. 

L.  C.  J. — The  Doctor's  evidence  hath  been 
heanl  already  about  the  same  matter. 

Sir  N.  J. — He  desires,  my  Lord,  to  know 
this;  whether  he  may  not  say  the  same 
things  over  again  to  the  jury  in  French  ? 
There  are  a  great  many  persons  of  quality 
that  understand  it ;  and  they  will  see  whether 
he  speak  true. 

L.  C.  J. — Let  him,  if  he  pleases. 

Sir  Fr.  Winn. — But    then,    my    Lord,    I 
hope  that  your  Lordship  will  tell  the  jury  it 
goes  for  nothing  without  proof. 
[Then  the  Count  spoke  to  the  jury  in  French.] 

L.  C.  J. — My  Lord,  I  do  not  know  whetlier 
the  gentlemen  that  are  of  your  right  hand 
heard  you  or  not. 

Jurymen. — We  understand  not  French. 
[Then  the  Count  spake  it  in  Dutch.] 

Interpreter. — He  says,  if  it  had  not  been 
for  the  great  stormy  weather,  the  Polander 
had  been  sooner  in  London,  for  he  sent  for 
Iiim  before.  He  says,  the  letters  go  from 
iStrasburg  to  Hamburg  in  seven  days,  and 
tliat  most  commonly  ships  do  come  from 
tlience  in  eight  days,  but  in  a  great  deal 
less  time  than  the  Polander  came  over  in. 
And  he  says,  that  he  writ  four  months  before 
to  fetcli  the  Polander  over,  and  he  might 
have  been  here  long  ere  now  if  it  had  not 
been  for  the  weather. 

L.  C.  J. — Tlien,  my  Lord,  I  would  ask 
you  some  more  questions,  which  it  concerns 
you  to  answer.  LTpon  what  occasion  did 
you  make  your  discourse  of  Mr.  Thynns 
death  to  Mr.  Hanson?  Had  you  any  dis- 
course with  liim;  and  upon  what  occasion? 

Sir  N.  J. — My  Lord,  he  says,  in  common 
discourses  it  is  impossible  to  give  an  account 


TRIAL  OF  COUNT  KONIGSMARK. 


53 


of  the  (liscotirsc,  or  remember  tlie  occasion 
of  it  so  long  ago. 

y>.  C.  J. — Ask  liini  if  lie  hail  any  qnarrel 
-with  Mr.  Thynn,  or  knew  Mr.  Thynn  "^ 

Sir  N.  J. — He  says,  my  Lord,  that  he 
never  had  any  quairel  with  JNIr.  Thynn,  nor, 
to  the  best  .of  his  remembrance,  with  his  eyes 
never  saw  Mr.  Thynn. 

L.  C.  J. — Then  I  ask  you  this,  my  Lord : 
Bid  you  ever  hear  Mr.  Thynn  had  married 
my  Lady  Ogle  before  you  last  came  into 
England  ? 

Interpreter. — He  says  he  never  heard  of 
it  until  he  was  going  to  Strasburg,  and  then 
all  the  whole  town  did  talk  of  it. 

L.  C.  J.— How  long  is  that  ago  ?  . 

Interpreter. — Half  a  year  ago. 

L.  C.  J. — Then  it  was  before  his  last 
coming  into  England? 

Sir  Fr.  IVinn. — My  Lord,  his  discourse 
with  Mr.  Hanson  was  not  when  he  was  last 
in  town,  but  be-fore. 

L.  C.  J. — Then  pray  ask  him  this :  what 
occasion  he  had  to  ask  the  boy  upon  Sunday 
whether  horses  might  ride  about  the  town  of 
a  Sunday  ? 

Interpreter. — He  says,  my  Lord,  tliis  is  a 
very  strange  thing,  that  he  should  go  and 
ask  a  scullion-boy  whether  people  might 
ride  on  Sundays,  when  he  himself  over  and 
over  again  has  rid  upon  Sundays  to  Hyde- 
park,  as  many  persons  of  (quality  do. 

L.  C.  J. — Has  he  anybody  to  prove  it? 

Sir  N.  J. — Here  is  Major  Ogletliorp.  [Who, 
■with  other  divers  gentlemen,  testified  they 
had  seen  him  riding  divers  tunes,  on  Sundays, 
in  Hyde-park. j 

L.  C.  J. —  Then  tliat  question  signifies 
nothing;  there  could  be  nothing  in  that 
question. 

Sir  \.  J. — My  Lord,  he  desires  that  I  may 
be  examined  concerning  the  boy,  of  what  I 
heard  by  chance  from  tlie  boy  himself,  and  I 
will  give  you  an  account  of  it  upon  my  faith 
and  reputation. 

L.  C.  J. — Do  so,  Sir  Nathaniel ;  say  what 
you  can  say. 

Sir  N.  J. — My  Lord,  I  having  had  the 
honour  to  serve  awhile  under  my  ].ords 
father,  I  was  desirous,  knowing  the  honour 
of  the  family,  and  bearing  a  great  respect  to 
it,  to  do  my  Lord  all  the  reasonable  service 


I  could. '^  So,  hearing  my  Lord  was  taken^ 
and  in  Newgate,  J  went  to  wait  upon  him; 
anil,  coming  tliere,  Mr.  Richardson  told  me 
theie  was  a  little  boy  waiting  at  tlie  Count's 
door  for  his  wages,  iUJ  he  said.  So  I  spake 
to  tlie  boy,  and  asked  him.  What  do'st  thou 
stay  for  V  He  told  me,  for  his  wages.  Said 
1,  Certaiidy  my  Lord  will  pay  you  your 
wages.  How  long  have  you  served  him  ? 
He  said,  A  little  while  ;  and  then  said  I,  If 
you  lived  with  him,  wliat  do  you  know  of 
his  business  ?  And  then  of  himself  he  began, 
and  told  me :  Only  this  1  know,  that  \ratz. 
was  in  my  master's  chamber  that  night,  and 
the  Polander  that  night  went  out  witii  a  pair 
of  boots  under  his  arm ;  and  ixj^re  than  this 
1  do  not  know.  Said  I,  Boy,  who  do  you 
serve?  Says  he,  I  have  no  master  at  present; 
but  then  of  his  own  accord  he  told  me,  Sir 
Thomas  Thynn  had  promised  iiim  a  place: 
and  in  the  mean  time,  I  am,  says  he,  to  go 
to  serve  my  Lord  Privy  Seal ;  and  so  my 
Lord  gave  him  twenty  shillings  t'or  his  wages. 

Interpreter. — My  Lord  desires  the  boy  may- 
he  asked  whether  he  did  not  go  to  fetch 
physic. 

L.  C.  J. — Ask  him.     Whore  is  the  boy  "? 

Watts. — No,  1  do  not  remember  it. 

L.  C.  J. — Now,  you  should  put  the  Count 
in  mind. 

*SV/-  Fr.  H'inn. — We  observe  what  a  sort 
of  interpreter  Sir  N.  Johnson  is:  he  speaks 
more  like  an  advocate  than  an  interpreter  ; 
he  mingles  interpreter,  and  witness,  and 
advocate  together.  I  don't  know  what  to. 
make  of  him. 

L.  C.  J. — -The  Count  had  taken  physic 
that  day. 

Sir  Thomas  Uit/nn. — My  Lord,  I  desire  to 
be  heard :  I  never  spake  to  the  boy  in  all' 
my  life. 

Mr.  Thi/nn. — Nor  L  But  he  gave  the 
same  testimony  he  gives  now  before  the  King 
and  Council. 

L.  C.  J. —  Look  you.  Sir  Thomas;  it  does 
not  concern  you  at  all  to  speak  to  that ;  there 
is  no  rcilection  maile  ujion  you  in  it.  But, 
my  Lord  Ktuiigsmark,  it  will  concern  you 
a  little  to  show  upon  wiiat  occasion  Captain 
Vratz  came  to  you  that  niglit  that  Mr.  Thynn 
was  killed. 

Interpreter. — He  says,  my  Lord,  he  can't 
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tell  why  he  came  there  :  it  is  a  proper  ques- 
tion to  ask  Captain  Vratz  himself. 

L.  C.  /.—That  can't  be. 

Interpreter. — He  says,  my  Lord,  he  kept 
his  chamber  at  that  time ;  he  had  taken  cold 
upon  his  taking  physic,  and  the  Captain 
came  to  give  him  a  visit;  and  he  never 
reflected  what  any  one  came  for :  he  was 
lying  upon  his  bed. 

L.  C.  Bar. — Pray,  ask  my  Lord  this  : 
"Why  this  man,  that  was  sent  over  to  attend 
horses,  should  come  upon  the  Friday,  and  a 
campaign  coat  be  bought  him  on  the  Satur- 
day, and  he  furnished  with  a  sword  on  the 
.Sunday  ? 

Interpret er. — My  Lord,  the  noise  is  great; 
t)ut  I  suppose  your  Lordship  desires  to  know 
what  was  the  reason  why  he  bought  a  sword 
for  him  and  a  coat  ? 

L.  C.  Bar. — Ay,  and  how  he  came  by 
the  butt-coat. 

Interpreter. — He  says  he  had  that  before. 

L.  C.  Bar. — But  why  must  he  liave  such 
a  strong  basket-hilted  sword  furnished  him 
in  a  day's  time  ? 

Interpreter. — He  says,  my  Lord,  as  to  the 
clothes,  when  he  saw  him  with  all  his  clothes 
torn,  he  must  of  necessity  get  him  a  coat,  or 
else  he  was  a  shame  to  him  and  his  service. 
And  as  for  the  sword,  it  was  no  more  (he 
says)  than  what  servants  of  his  bulk  and 
making  use  to  wear. 

f.  Sir  N.  J. — And  he  says  all  the  servants  of 
gentlemen  in  Germany  wear  such  broad- 
swords. 

L.  C.J. — You  know  it  yourself,  Sir 
Nathaniel  Johnson ;  you  have  travelled 
there. 

Sir  N.  J. — Yes,  my  Lord,  they  do ;  and 
the  Poles  much  broader  and  greater  swords 
than  the  others.  Here  is  one  in  court  that 
hath  a  great  broad-sword  now  by  his  side. 

L.  C.  J. — Now,  my  Lord,  it  will  im- 
port you  to  give  some  account  how  you, 
Ixaving  brought  over  this  Polander  (as  you 
say)  to  choose  horses,  and  help  you  in  the 
management  of  them,  to  take  care  of  them  in 
the  natvire  of  a  groom,  how  you  came  to  part 
with  him  to  Captain  Vratz  as  soon  as  he 
came  over. 

Intei-preter. — My  Lord,  he  says,  being  that 
he  was  sick  himself,  and  tliere  was  no  hopes 


of  the  alliance  between  England  and  Hol- 
land, he  had  no  such  occasion  for  him  as 
when  he  wrote  for  him,  and  therefore  saw  no 
reason  to  keep  him. 

L.  C.  J. — How  long  was  it  before  that  he 
wrote  for  him  ? 

Count. — My  Lord,  after  tlie  siege  of  Stras- 
burg,  when  everybody  thought  there  would 
have  been  a  war,  but  it  was  not  so  ;  therefore 
I  had  not  need  of  him,  but  he  had  been  seven 
weeks  at  sea ;  and,  my  Lord,  it  is  a  common 
thing  in  Germany. 

Interpreter. — He  says  it  is  a  common 
thing  in  their  country  to  give  servants  away 
if  there  be  no  occasion  for  them. 

Count. — IMy  Lord,  it  is  a  common  thing  in 
Germany  ;  it  may  be,  it  may  not  be,  so  much 
used  in  England  to  give  a  servant  away. 

L.  C.  Bar. — What,  the  next  day  that  he 
comes  over  ? 

L.  C.  J. — What  say  you.  Sir  Nathaniel 
Johnson '? 

«S//'  N.  J. — Yes,  my  Lord,  it  is  very  fre- 
quent in  Germany  to  give  a  servant  away  if 
there  be  no  use  of  him,  for  these  Polanders 
are  like  slaves.  i 

Interpreter. — And,  my  Lord,  he  says  that 
Mr.  Russel  does  know  tliat  the  merchant  that 
sent  liim  over  hither  is  a  man  of  good  repute ; 
and  if  this  man  had  had  an  ill  reputation  in 
Germany  he  would  not  have  sent  him. 

JVitness  (Russel). — My  Lord,  I  know  very 
well  he  is  a  man  of  very  great  credit  in  Ham- 
burg, and  of  great  estate. 

L.  C.  J. — Did  he  send  over  this  Polander? 

Witness. — \'es,  my  Lord,  so  I  understand. 

L.  C.  J. — Can  you  speak  of  his  credit,  Sir 
Nathaniel  Johnson  ? 

Sir  N.  J. — Of  the  merchant's  credit  I  can, 
my  Lord;  I  know  him  to  be  a  man  of  consi- 
derable estate  and  credit.  He  is  a  man  of 
such  reputation  that  he  would  not  send  a 
man  of  an  ill  reputation. 

L.  C.  Bar. — Oh,  sir,  "  Nemo  repente  fit 
turpissimus."  He  could  not  be  so  ill  a  man 
at  the  first  dash ;  he  must  be  a  man  j^robable 
for  sucli  a  service. 

'  Sir  Fr.  Winn. — You  may  observe,  my  Lord, 
how  Sir  Nathaniel  Johnson,  who  is  inter- 
preter in  the  case,  is  a  witness,  and  argues  for 
the  prisoner  too. 

Mr.  Williams. — Pray,  Sir  Nathaniel,  is  a 
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rencounter   tlie  killing  of  a  man  after  tins 
manner  ? 

Sir  N.  J. — A  rencounter  is  another  sort  of 
thing,  sir  ;  you  don't  speak  as  if  you  were  a 
soldier. 

Mr.  JVilUams. — My  being  a  soldier  or  not 
is  nothing  to  the  business ;  but  the  Captain 
said  he  intended  to  have  made  a  rencounter 
of  it. 

Sir  Fr.  Winn. — But,  my  Lord,  we  desire 
to  take  notice  of  Sir  Nathaniel's  forwardness, 
for  it  may  be  a  precedent  in  otlier  cases. 

L.  C.  J. — What !  do  you  talk  of  a  prece- 
dent ?  When  did  you  see  a  precedent  of  a 
like  trial  of  strangers  that  could  speak  not  a 
word  of  English  ?  But  you  would  fain  have 
the  Court  thought  hard  of  for  doing  things 
that  are  extraordinary  in  this  case. 

Mr.  Craven. — My  Lord,  he  desires  he  may 
inform  the  jury  what  he  sent  for  this  Polander 
for. 

L.  C.  J.— Let  him. 
[Then  the  Count  spake  it  in  French  and  Dutch.] 

L.  C.  J. — My  Lord,  another  thing  is  this  : 
How  came  your  Lordship  presently  to  go  away 
in  such  a  private  secret  manner,  and  to  direct 
your  clothes  to  be  sent  as  it  were  to  Wind- 
sor ?  And  yourself  to  go  away,  and  to  make 
such  a  private  withdrawing  of  yourself  down 
tlie  river  in  tliis  manner  ? 

3Ir.  Craven. — My  Lord,  he  says  that  one 
Markham,  that  is  here,  came  and  told  him 
that,  upon  the  killing  of  this  man  by  the  Po- 
lander and  the  Captain,  who  were  taken  in 
such  a  fact,  there  was  a  discourse  of  it  that 
it  might  turn  to  his  prejudice,  and  that  the 
common  people  do  commonly  fall  upon  stran- 
gers ;  that  his  tailor  told  him  that  he  heard 
the  common  peoide  name  him  as  concerned 
in  it,  and  that  he  believed,  if  the  common 
people  did  catch  him,  they  would  tear  him 
to  pieces,  and  so  his  friends  did  counsel  him 
that  he  would  withdraw  himself, 

L.  C.  /.—Is  the  tailor  here?     Call  him. 

Interpreter.  —  Call  Markham,  the  tailor. 
[Who  stood  up.] 

Sir  N.  J. — My  Lord,  he  says  that  he  was 
afraid  the  people  might  tear  him  to  pieces 
before  he  could  come  to  justify  himself. 

L.  C.  J. — Look  you,  friend,  did  you  come 
to  Count  Konigsmark's  lodgings,  after  Mr. 
Thynn  was  killed,  on  the  Monday  morning  ? 


Mai'kham. — Yes.  ' 

L.  C.  y.— What  did  you  tell  him? 

Markham. — I  told  him  nothing,  but  I  was 
sent  there  by  Mr.  Hanson ;  says  he,  "  Tell 
the  Count  that  the  Duke  of  Monmouth 
and  several  noblemen  have  been  here.''  Now 
I  had  not  seen  the  Count  at  that  time  before, 
but  he  told  me  where] he  lodged.  When  1 
came  there  I  told  the  Count  of  it,  but  lie 
told  me  he  knew  nothing  of  it ;  but,  said  he, 
I  am  sorry  if  any  such  thing  be  done. 

L.  C.  J. — But  what  did  you  say  his  friends 
advised  him  to  do  about  it '? 

Markham. — I  did  say  nothing  of  it. 

Markham. — That  was  afterwards. 
[Then  the  Count  spake  to  him  in  Dutch.] 

L^  C.  J. — What  was  that  afterwards? 

Markham. — I  was  told  the  people  said,  if 
he  were  taken  he  would  be  knocked  on  the 
head. 

L.  C.  J. — What  time  afterwards  was  it? 

Markham. — Ai'ter  he  went  away. 

L.  C.  /.—Who  told  you  so  then  ? 

Markham. — Mr.  Hanson  told  me  so  then. 
I  would  not  tell  a  lie  for  all  the  world. 

Count. — He  can  tell  also  when  1  went 
away.     [The  rest  he  spake  in  Dutch.] 

Interpreter. — He  says  this  man  can  witness 
that  he  asked  his  man  what  money  he  had 
left,  and  he  told  him  that  he  had  not  above 
10/.  or  11/.;  so  he  put  his  hand  in  his 
bag  and  took  out  some,  and  put  it  into  liis 
pocket. 

Count. — So  ill  was  I  provided  for  an  escape. 

L.  C.  J. — Ask  him  that  question  ;  do  you 
know  anything  of  what  money  he  took  with 
him? 

Markham. — No  ;  I  saw  him  take  an  hand- 
ful of  silver,  but  what  it  was  I  cannot  tell. 

Mr.  Thi/nn.—Ue  had  7/.  or  8/.  about  him 
when  he  was  taken. 

^*  Intei'preter. — He  desires  leave  to  tell  it  to  the 
jury.      [Which  he  did.] 

L^  C.  J. — Now,  my  Lord,  this  will  require 
some  answer ;  how  came  you  to  tell  those 
gentlemen  that  took  you  that  you  believed 
Mr.  Vratz  and  the  rest  would  have  done  the 
Duke  of  Monmouth  no  hann  ? 

Interpreter. — He  says,  tlie  people  told,  when 
he  was  taken,  that  the  Duke  of  Monmouth 
was  in  the  coach,  and  that  they  did  follow 
the  coach  a  great  way,  and  would  not  do  the 
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action  till  the  Duke  of  Monmouth  was  out  of 
the  coach. 

Count. — They  did  tell  me,  the  crowd  that 
were  about  me,  that  those  that  were  taken 
said  that  they  would  not  do  it  till  the  Duke 
was  out. 

Interpreter. — And  he  says,  that  gave  him 
sufficient  reason  to  say  to  Mr.  Gibbons  that 
he  did  believe  they  had  no  design  upon  his 
Grace  the  Duke  of  Monmouth. 

L.  C.  J. — He  heard  it  so  commonly,  it 
seems.  Now,  my  Lord,  there  is  one  thing 
more  that  you  should  explain  yourself  in, 
what  you  meant  by  this  when  you  said  it 
would  be  a  stain  upon  your  blood,  yet  one 
noble  act  in  war,  or  the  lodging  upon  a  coun- 
terscarp, would  wash  it  ol!'. 

Interpreter. — He  says,  my  Lord,  that,  though 
he  knew  himself  not  guilty  of  anything,  yet 
his  being  taken  upon  suspicion,  and  clapped 
up  in  prison,  would  be  a  great  disgrace  to 
him,  and  would  be  worse  resented  in  his  own 
country  than  the  thing  itself  was,  it  being 
not  the  custom  in  his  country  to  take  persons 
of  his  quality  prisoners  in  that  manner. 

L.  C.  J. — Now,  my  Lord,  is  there  any  per- 
son that  you  would  have  called  to  ask  any 
questions  off  If  you  have,  they  shall  be 
called. 

Count. — No,  my  Lord ;  but  if  you  please 
to  give  me  leave  to  tell  something  that  may 
be  necessary.      [Then  he  spake  in  Dutch.] 

Sir  N'.  J. — My  Lord,  he  says,  if  you  will 
give  liim  leave,  though  it  does  not  come  very 
well  from  himself,  yet  he  desires  to  say  some- 
thing for  his  own  reputation. 

Mr.  Williams. — He  should  be  armed  with 
witnesses  to  make  his  defence. 

L.  C.  J. — It  is  fit  for  any  men  that  stand 
here  to  say  anything  that  is  reasonable  for 
themselves.  My  Lord,  if  you  can  speak 
anything  that  you  apprehend  the  jury  can 
imderstand,  speak  to  them  what  you  please, 
so  as  they  understand  it,  but  do  not  be  too 
long. 

Mr.  Craven. — My  Lord,  if  your  Lordship 
please,  he  says  he  would  speak  it  tirst  in 
French,  and  tlien  \\\  German. 

L.  C.  /.—Ay,  but  then  the  Englishmen  of 
the  jiuy  will  not  understand  a  word  of  it ;  he 
had  better  s;)eak  it  in  English  to  the  jury. 

L.  C.  J.  North. — My  Lord,  it  is  an  indif- 


ferent thing ;  it  may  be  interpreted,  not  being 
matter  of  fact. 

Sir  N.  J. — My  Lord,  he  says  it  is  a  great 
happiness  in  all  his  trouble  that  he  was  in  a 
country  where  he  was  to  appear  before  a 
Protestant  judicature,  himself  being  a  Pro- 
testant, and  his  forefathers  also.  He  says 
that  his  forefathers,  under  Gustavus  Adol- 
phus,  were  soldiers,  and  did  there,  with  their 
swords  in  their  hands,  and  the  loss  of  their 
blood,  endeavour  to  settle  the  Protestant  reli- 
gion in  Germany,  and  protect  it  there.  He 
says  that  it  has  been  the  honour  of  himself 
and  his  family  that  they  have  always  beeit 
ready  to  venture  their  blood  and  their  lives 
for  the  advantage  of  the  Protestant  religion, 
as  the  examples  of  his  grandfather  and  father 
do  show  ;  and  there  was  never  anything  done 
by  his  family  but  Avhat  was  done  for  the  ho- 
nour of  his  covuitry  and  his  religion.  And 
he  says,  that  if  any  of  his  former  actions  can 
give  any  the  least  suspicion  of  his  being 
guilty  of  this  or  any  foul  act,  he  is  very  will- 
ing to  lay  down  his  life,  and  very  willhig  to 
have  it  cut  off"  immediately. 

Count. — Immediately. 

Sir  N.  J. — He  says  that  he  is  very  ready, 
upon  all  occasions,  to  serve  the  King  of  Eng- 
land ;  and  that  he  loves  the  English  nation 
so  well  as  always  to  be  ready  to  do  anything^ 
to  serve  them. 

Count.- — Without  any  interest  in  the  world, 
against  the  will  of  all  my  relations ;  and  I 
have  brought  my  brother  into  England  to  be 
brought  up  into  the  Protestant  religion,  to 
show  inclinations  to  the  religion  and  the 
English  nation. 

The  case  for  the  Crown  being  closed.  Sir 
Francis  JVinnington  addressed  the  Court  on 
the  evidence  at  considerable  length  ;  but  a 
rapid  notice  of  the  more  salient  points  of  his 
argument  will  suffice.  The  three  prisoners  in- 
dicted as  principals  in  the  murder,  although 
in  form  of  law  they  had  pleaded  not  guilty, 
had  yet,  he  observed,  in  fact  confessed  the 
crime ;  when  they  came  to  be  asked  the  ques- 
tion, their  guilt  flew  in  their  faces,  and  they 
could  not  ileny  it.  The  only  real  question 
for  the  jury  to  consider  was,  whether  the  con- 
trivance or  instigation  of  the  murder  was 
brought  home  to  Count  Konigsmark.  Whi- 
nington  then  proceeded  to  recount  and  re- 
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mark  upon  tlie  various  circumstances  that 
seemed  to  establish  the  guilt  of  the  Count. 
Wlien  he  noticed  the  insufficiency  of  the 
Count's  excuses  for  lying  concealed — ''  that 
he  had  not  his  equipage,  that  he  was  not  very 
well,  and  that  he  could  not  drink  wine  " — 
Pemberton,  interrupting  him,  observed,  "  He 
was  taking  of  physic,  and  he  thought  it 
might  be  prejudicial  to  him  to  drink  wine  or 
to  keep  company."  The  admissions  made 
by  Hanson,  touching  the  Count's  anxiety  to 
know  what  would  be  the  consequence  of  his 
calling  Thynn  to  account,  taken  along  with 
the  evident  reluctance  with  which  that  wit- 
ness gave  his  testimony,  were  next  pressed  by 
the  Learned  Counsel.  *'  But  then,  my  Lord,"' 
he  proceeded,  "  to  come  closer  to  the  matter, 
(for  I  will  only  repeat  that  which  is  most 
material,)  there  is  the  evidence  of  the'  boy, 
who,  I  must  say,  tells  you  a  very  sensible 
story ;  he  tells  you  upon  what  account  he 
came  to  him,  that  he  was  there  ten  days  be- 
fore the  murder  was  committed;  he  swears 
expressly  that  the  Polander  lay  there  the 
night  before,  was  there  that  morning,  went 
away  with  the  sword,  and  Dr.  Harder  with 
him ;  that  this  murder  was  committed  about 
eight  o'clock  at  night;  that  Captain  Vratz 
came  bustling  into  the  Count's  lodgings, 
where  he  lay  concealed,  and  the  boy,  by 
agreement  being  to  go  home  every  night, 
stayed  till  half  an  hour  pa^t  nine,  and 
left  the  Captain  there  at  that  time,  and  the 
Captain  had  been  there  in  the  morning. 
My  Lord,  surely  it  is  a  strange  thing,  and 
much  to  be  wondered  at,  that  the  Captain, 
who^had  the  management  of  this  murder, 
had  nowhere  to  go  for  a  refuge  but  to 
lus  patron,  my  Lord  Konigsmark,  reeking  hot 
with  Mr.  Thynn's  blood,  when  the  blow  was 
given,  within  an  hour  after  the  murder  was 
committed  (for  so  the  boy  swears  expressly, 
for  the  blow  was  given  at  eight  o'clock)  ;  and 
afterwards  he  went  to  the  Doctor's  to  bed, 
about  ten  o'clock  at  night,  as  the  Doctor  hath 
confessed  :  I  take  that  for  a  mighty  evidence. 
And  then,  my  Lord,  upon  the  Monday  morn- 
ing, when  the  boy  comes  in,  the  Count  asks 
him.  What  was  the  matter  with  the  bustle 
in  the  street  the  last  night?  Will  any  man 
in  England  believe  but  that  he  had  had  ear- 
lier news  of  if?     And  for  what  reason  should 


he  ask  the  question,  if  INfr.  Hanson  speaks 
true,  who  brought  the  news  in  from  ^V  hite- 
hall,?  But  the  great  question  that  we  wonder 
should  be  asked  the  boy  is,  what  Mr.  Thynn 
was?  Which  certainly  was  a  very  odd  ex- 
pression, if  we  consider  what  Mr.  Hanson 
says,  that  the  Count  had  mentioned  him  in 
his  discourse,  and  my  Lady  Ogle  too.  One 
of  the  Count's  answers  was,  it  coultl  not  be 
imagined  that  he  could  speak  to  a  scullion- 
boy  ;  but  you  see  the  boy  swears  it,  and  tells 
it  so  as  that  it  is  very  jjrobable. " 

In  going  over  the  circumstances  of  the 
Counts  flight,  Winnington  reminded  the  jury 
that  Rayner,in  whose  house  he  hid  himself  at 
Rotherhithe,  was  a  countryman  of  his  own, 
and,  like  most  of  the  rest  of  tlie  witnesses, 
anxious  to  screen  him.  "  This  man," 
observed  the  Learned  Counsel,  "  was  very 
unwilling  to  tell  his  knowledge,  but  he  got 
him  the  clothes,  which  clothes,  by  the  bulk 
of  the  man,  one  would  think  would  hardly- 
fit  the  Count.  But  the  more  lie  was  dis- 
guised, the  more  was  his  security ;  and 
when  he  was  asked  this  question,  why  he 
desired  to  have  those  clothes  to  secure  him, 
he  said,  at  last,  it  was  to  prevent  trouble. 
Now  let  us  consider,  iny  Lord,  whether  the 
Count  has  given  any  answer  to  that.  My 
Lord,  there  is  nothing  in  what  he  said,  under 
pardon.  He  says  he  went  away  because  he 
was  afraid  the  people  would  tear  him  in 
pieces  before  he  could  justify  himself.  If 
he  were  innocent,  he  knew  where  to  go  to 
be  secure  from  any  hurt  from  the  people ;  he 
might  have  applied  himself  to  your  Lordship, 
or  to  any  other  magistrate.  He  is  so  ingeni- 
ous he  could  not  but  know  he  might  have 
protected  himself  under  the  government, 
which  protects  and  secures  any  man  what- 
soever if  he  be  innocent." 

Adverting,  in  the  close  of  his  address,  to 
the  evidence  of  Gibbons,  Winnington  de- 
scribed that  witness  as  "known  to  be  an  ho- 
nest man."  In  conclusion  he  asked  the  jury 
if  they  did  or  could  think  that  the  murder 
had  been  begun  and  invented  by  the  three 
men  at  tlie  bar?  To  what  end  or  purpose, 
he  asked,  or  for  what  advantage  to  them'^ 
"  My  Lord,"  he  went  on,  "  I  cannot  choose 
but  say,  t  we  know  nowliere  to  go  for  the 
author  of  this  villainous  fact,  nor  whom  to 
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accuse  as  the  prime  contriver,  but  this  Count 
before  you.  I  pray  the  God  of  Heaven  to 
direct  you  in  your  inquiry ;  and,  if  I  have 
said  anything  amiss,  I  beg  your  pardon  for  it." 

Then,  says  the  account  of  the  trial,  a  great 
shout  was  made,  which  the  Court  rebuked 
the  people  for. 

Mr.  Winnington  was  followed  by  the  other 
Learned  Counsel  for  the  crown,  Williams, 
who  began  by  stating  that  he  had  not  thought 
to  have  said  anything  more  in  the  case, 
but  must  crave  his  Lordship's  and  the  jury's 
patience  for  a  few  words.  He  confined  him- 
self mostly  to  some  general  considerations  on 
the  character  of  the  evidence,  and  to  two  or 
three  of  the  strongest  presumptions  against  the 
Count.  "  Pray,"'  he  said,  "  consider  how 
all  along  he  lay  skulking,  and  hiding  himself 
in  disguise,  and  shifting  his  lodging  from  place 
to  place.  I  need  not  repeat  it,  but  I  would 
desire  you  to  think  of  what  was  concurrent 
with  that  very  day,  and,  as  it  Avere,  concomi- 
tant with  the  very  murder,  and  that  will  ap- 
pear to  be  sufficient  to  satisfy  any  rational 
man.  We  are  not  picking  up  an  evidence 
upon  flying  words,  or  concluding  circum- 
stances, but  we  ofi'er  facts  to  you,  and  facts  are 
to  guide  you,  you  being  to  compare  facts  with 
facts.  As  to  his  lurking  and  hiding,  this  gen- 
tleman gives  you  no  mamier  of  rational  ac- 
count that  he  had  any  business  with  any  man 
in  England  that  should  occasion  his  lying  pri- 
vate ;  but  only  he  tells  you  he  laboured  under 
a  distemper  that  he  would  not  have  disco- 
vered ;  and  yet,  take  him  in  that  very  distem- 
per, and  in  the  process  of  his  cui-e,  as  soon  as 
this  fact  is  over,  tlie  next  morning  lie  values 
neither  his  disease  nor  his  physic,  but  goes  by 
water,  and  made  an  attempt  to  fly  abroacl. 
"Will  any  understanding  man  believe  that  he 
came  privately  into  England,  that  he  lay 
skulking  here,  that  he  made  use  of  another 
name  and  other  clothes,  that  he  should  do  all 
these  things,  and  run  away  so  immediately 
after  the  fact  was  done,  and  all  only  because 
of  a  little  distemper  of  spots  on  his  breast? 

"  I  would  observe  it  to  you,  gentlemen," 
said  the  Learned  Counsel  in  conclusion,  "  and 
pray  think  of  il;,  what  the  Count  lias  said  to 
you  in  his  own  defence  in  so  many  languages, 
without  proof,  must  pass  for  nothing.  The 
Court  has  had  a  great  deal  of  patience  to  hear 


him,  and  shown  him  a  great  deal  of  favour  in 
permitting  it ;  but  without  proof,  I  say,  it  all 
passeth  for  nothing.  And  what  proof  he  hath 
made  of  it  I  must  submit  to  you ;  for  I  will 
not  spend  your  time  in  running  into  particu- 
lars :  and  where  he  has  proved  anything,  pray 
compare  facts  with  facts,  especially  that  con- 
cerning Captain  Vratz,  which  is  not,  in  my 
opinion,  to  be  answered ;  that  he  lived  with 
him,  that  he  should  be  with  him  on  the  Sun- 
day morning,  that  in  the  evening  he  should 
come  thither  again  after  the  fact  done,  that  he 
should  be  left  in  his  chamber,  and  continue  in 
the  house  so  long.  Will  any  one  believe,  that 
when  "S^ratz  came  over  with  the  Count  from 
abroad,  lodged  with  him  here,  was  every  day 
with  him  in  familiar  conversation,  should 
come  that  morning  before,  and  in  the  evening 
immediately  after,  and  stay  with  him  so  long, 
and  yet  the  Count  be  innocent?  Nay,  will  not 
any  man  rather  absolutely  conclude  him  an 
accessory  to  the  murder  ?  Then,  gentlemen, 
take  into  consideration  his  flight  and  endea- 
vovirs  to  escape  out  of  the  hands  of  justice ;  if 
there  were  no  more,  that  is  a  great  evidence  of 
his  guilt ;  but  you  have  much  more,  and  as 
strong  as  you  can  desire  or  expect.  He  says  he 
was  afraid  of  the  people ;  alas !  he  needed  not 
to  fear  that ;  he  finds  a  very  fair  and  generous 
ti-eatment  here ;  he  knew  the  temper  of  our 
English  nation  well  enough  to  know  they  do 
not  presently  fly  in  men's  faces ;  and  he  could 
not  but  know  he  might  without  danger  re- 
sign himself  up  to  the  law  if  he  were  innocent. 
Gentlemen,  we  have  given  you  a  fair  and 
full  evidence  ;  we  have  oft'ered  you  sufficient 
proof  in  fact,  and  have  oft'ered  no  shams  to 
you  ;  and  I  do  not  doubt  but  you  will  do 
right  to  the  honour  of  England,  and  the  jus- 
tice of  the  nation,  which  are  deeply  concerned 
in  this  case." 

When  Williams  sate  do\vn  there  was  again 
"  a  great  noise  made ;  "  and  then 

Lord  Chief  Justice  Pemberton  proceeded  to 
charge  the  jury.  "  Look  you,  gentlemen,"  his 
Lordship  began  ;  "  the  Counsel  for  the  King 
have  been  very  large  in  the  repeating  of  the 
evidence ;  therefore  you  must  not  expect  from 
me  that  I  should  go  over  it  again  in  the  same 
method  that  they  have  done."  He  would 
in  the  first  place  direct  their  attention  to  one 
or  two  points  of  law.     '*  I  must  tell  you,  gen- 
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tlemen,"  he  said,  "  when  one  man  shoots  an- 
other, and  two  are  with  him,  tliough  they  do 
nothing  but  come  on  purpose  to  countenance 
that  evil  fact,  tliat  is  murder  in  them  all ;  all 
that  were  present  are  guilty-  whenever  such  an 
act  is  done.  And  if  tluee  or  fovir  come  together, 
and  one  does  the  iact,  and  the  others  stand  by 
to  countenance  it,  whether  they  be  there  to 
bring  the  party  oft",  or  to  animate  him,  and  put 
him  into  a  condition  that  he  may  murder  and 
kill,  it  is  murder  in  all,  and  they  are  all  as 
equally  guilty  as  he  that  shot  or  actually 
gave  tlie  blow." 

In  the  present  case,  his  Lordship  then  stated, 
the  most  doubtful  question  for  the  jury  was 
conceniing  Count  Konigsmark,  ''  And  the 
question,"'  he  said,  "  will  be  as  to  him,  whe- 
ther he  commanded,  or  gave  any  authority,  or 
directed  to  have  this  murder  committed.  That 
is  the  thing  that  is  now  charged  upon  him, 
and  without  that  he  cannot  be  accessory  in 
this  case." 

Pemberton  then  proceeded  to  sum  up  the 
evidence,  with  a  sulficient  air  of  candoui-  and 
impartiality,  but  yet  artfully  enough  too. 
The  facts  that  told  against  the  Count  were 
most  of  them  fairly  stated,  and  the  Count's 
explanations  of  them  were,  of  course,  also  care- 
fully set  forth  ;  but  the  abstuience  from  all 
commentary  or  illustration  with  which  the 
former  were  given  was  dexterously  made  a 
reason  for  giving  the  latter  in  the  same  form 
— whereas,  in  truth,  the  facts  required  no  com- 
mentary, and  any  commentary  would  have 
been  fatal  to  many  of  the  explanations.  His 
Lordship  also  seems  to  have  descended  to  an- 
other artifice  to  prejudice  the  jury  against  the 
prosecution,  of  a  still  more  transparent  and 
unworthy  kind,  by  atti'ibuting  to  the  Counsel 
for  the  Crown  an  absurd  and  discreditable 
argument,  of  which  we  find  no  trace  in  the 
reported  sijeeches  of  either  Wirmington  or 
Williams,  and  which  it  is  in  the  highest  de- 
gree improbable  that  they  could  have  em- 
ployed. "  I  must  tell  you,"  he  said,  "  an- 
other thing  for  law,  gentlemen,  which  was 
urged  by  the  Counsel  for  the  King.  Captain 
A'ratz  doth  say  that  he,  knowing  of  an  alfront 
that  had  been  given  to  the  Count,  and  having 
received  an  aflront  himself,  he  did,  without 
the  Count's  knowledge,  do  this  murdei",  for 
revenge  upon  Mr.  Thynu.     It  has  been  said 


by  the  Counsel,  it  will  be  all  one  whether  it 
were  with  the  knowledge  of  Count  Konigs- 
mark or  not.  Now,  I  must  tell  you,  gentle- 
men, the  law  is  not  so  :  for,  if  a  gentleman  has 
an  aflront  given  him  which  lie  does  seem  to  re- 
sent, if  any  of  his  servants  officiously,  without 
acquainthig  hun  with  it,  out  of  too  much 
zeal  and  too  forward  a  respect  to  their  mas- 
ter's honour,  will  go  and  pistol  and  kill  him 
that  they  apprehend  has  affronted  their  master, 
he  not  knowing  of  it,  it  will  not  charge  their 
master  with  any  guilt  at  all.  The  law,  gen- 
tlemen, is  not  so  as  was  urged  ;  for  if  it  were 
without  the  Count's  knowledge  and  direction, 
if  a  zealous  captahi  has  gone  and  over-shot 
himself  out  of  respect  to  his  master's  honour, 
when  really  it  was  a  dishonour  to  himself  and 
all  that  were  acquainted  with  it,  this  cannot 
lie  upon  him  to  make  Count  Konigsmark 
guilty.  But  it  lies  upon  me  to  direct  you,  for 
otherwise  you  might  swallow  it  as  a  maxim 
to  be  all  one  in  law,  which  it  is  not.'' 

It  being  late  in  the  afternoon  when  his  Lord- 
shij}  had  finished,  after  an  officer  was  sworn  to 
keep  the  jury  the  Court  adjourned  for  a 
while.  Returning  in  half  an  hour  they  sent 
for  the  jury,  who  came  in  and  answered  to 
their  names.  They  then  delivered  their  ver- 
dict as  follows : — 

CI.  of  Cr. — Gentlemen,  are  you  all  agreed 
of  your  verdict. 

Omnes, — Yes. 

CI.  of  Cr. — Who  shall  say  for  you  ? 

Omnes. — Foreman. 

CI.  of  Cr. — George  Borosky,  alias  Boratzi, 
hold  up  thy  hand.  [Which  lie  did.]  Look 
upon  the  prisoner :  how  say  you '?  Is  he 
Guilty  of  the  felony  and  murder  whereof  he 
stands  indicted,  or  Not  Guilty? 

Foreman. — Guilty. 

CI.  of  Cr. — What  goods  and  chattels,  lands 
and  tenements  ? 

Foreman. — None  to  our  knowledge. 

CI.  of  Cr. — Christopher  Vratz,  hold  up  thy 
hand.— Is  he  Guilty,  &c.  ? 

Foreman. — Guilty. 

CI.  of  C/-.— What  goods,  &c.? 

Foreman. — None  to  our  knowledge. 

CI.  of  C/.—John  Stem,  hold  up  thy  hand. 
— Is  he  Guilty  or,  &c.  ? 

Foreman. — Guilty. 

CI.  of  C/-.— What  goods,  &:c.  ? 
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For€tna?i. — None  to  our  knowledge. 

CL  of  Cr. — Charles  John  Konigsmark,  bold 
up  thy  hand.  [Which  he  did,]  How  say  you, 
is  he  Guilty  of  the  felony  whereof  he  stands 
indicted  as  accessory  before,  or  Not  Guilty  ? 

Foreman. — Not  Guilty. 

Count  K'm. — God  bless  the  King  and  the 
honourable  bench. 

CL  of  Cr. — Then  hearken  to  your  verdict 
as  the  Court  hath  recorded  it :  you  say  that 
George  Borosky,  &c.,  and  so  you  say  all. 

Then  the  jury  was  dismissed,  and  the  Court 
ordered  a  recognizance  to  be  taken  from  the 
Count,  with  three  sureties,  to  appear  the  next 
sessions,  and  to  answer  any  appeal  if  brought ; 
after  which  the  Judges  went  away,  and  the 
Recorder,  with  the  Lord  Mayor  and  Aldermen, 
stayed  to  pronounce  sentence  on  the  convicted 
malefactors. 

CI.  of  Cr. — Keeper,  set  George  Borosky  to 
the  bar;  hold  up  thy  hand.  [Which  he  did]. 
Thou  standest  convicted  of  murder,  for  killing 
Thomas  Thynn,  Esq. :  What  canst  thou  say 
for  thyself  why  the  Court  should  not  give 
judgment  upon  thee  to  die  according  to  law  ? 

Interpreter. — He  says,  he  prays  God  to  have 
mercy  upon  him, 

CI.  of  Cr. — Tie  him  up.  Set  Christopher 
A'ratz  to  the  bar. 

Interpreter. — He  says  he  hears  he  is  con- 
demned, but  he  was  never  rightly  examined 
nor  fairly  tried. 

CI.  of  Cr.— Set  John  Stern  to  the  bar. 

Interpreter. — He  says  he  did  it  for  the  Cap- 
tain's sake;  he  went  as  a  second  along  with 
him. 

Then,  the  prisoners  being  tied  all  up  by 
the  executioner,  proclamation  was  made  for 
silence  during  the  pronouncing  of  the  sen- 
tence. 

Sir  George  Trehy,  at  this  time  the  Recorder 
of  London,  was,  according  to  Evelyn,  ''  a 
learned  man  in  his  profession,  of  which,"  adds 
the  diarist,  "  we  have  now  few,  never  fewer," 
He  soon  after  this  distinguished  himself  as 
one  of  the  council  for  the  city  in  the  great 
Quo  wairunto  case.  Roger  North,  passing 
over  his  professional  learning,  has  remem- 
bered, in  his  acid  biting  way,  some  of  his  other 
qualities:  "  He  was,"'  he  says  "no  fanatic,  but 
the  fanatic  party,  true  as  steel.  His  genius  lay 
to  freeth  inking,  and,  conformably  to  his  fel- 


lows at  that  time,  made  the  scriptures  and 
Christianity,  or  rather  all  religion,  a  jest;  and 
so  constant  in  his  way  that  no  man  could  say 
that  ever  he  was  the  first,  and  not  the  last, 
that  left  the  bottle."  His  address  on  the  pre- 
sent occasion  contained  nothing  which  it  is 
necessary  to  quote ;  but  the  language  was 
perfectly  decorous  throughout.  He  concluded 
by  passing  sentence  of  death  in  the  usual  form 
upon  the  three  convicted  murderers,  who  were 
then  carried  away,  and  the  Court  adjourned. 

The  trial.  Sir  John  Reresby  notes,  lasted 
till  five  o'clock  in  the  afternoon.  The  prose- 
cution, he  says,  was  very  vigorous  on  the  part 
of  Thynns  relations.  Reresby  was  the  first 
who  carried  the  news  of  the  Count's  acquittal 
to  the  King,  "  who  seemed  to  be  not  at  all 
displeased  at  it ;"  but  the  Duke  of  Mon.- 
mouth's  party  in  the  court  (who  all  appeared 
at  the  tx-ial,  to  add  weight  to  the  prosecution) 
were  extremely  dissatisfied  that  Konigsmark 
had  escaped. 

Upon  certain  points  that  arose  in  the  course 
of  this  trial  the  law,  as  laid  down  or  acted  upoit 
by  the  Court,  has  been  generally  held  to  be 
bad.  These  points  will  be  best  understood 
from  the  remarks  of  Sir  John  Hawles,  Soli- 
citor-General to  William  IH,,  who  says^ 
"  I  do  not  complain  that  the  Chief  Jus- 
tice directed  the  prisoner  the  way  to  make 
the  King's  Counsel  show  the  cause  of  chal- 
lenge against  the  persons  called  on  the  jury, 
and  challenged  for  the  King  without  any  re- 
serve :  it  was  his  duty  so  to  do  :  .  ,  but  he  was 
blamable  that  he  did  not  ask  the  Lieutenant 
and  Polander  what  they  had  to  say  for 
themselves,  which  was  always  done  before 
and  since  that  time,  and  ought  to  be,  which 
was  an  injustice ;  and  therefore  two  of  the 
prisoners  at  the  time  of  their  sentences  said 
they  were  never  tried,  thougli  I  believe  no 
great  injury  to  them,  because  they  had  little 
or. nothing  to  have  said  for  themselves. 
But  if  they  had  been  asked  they  Avould 
have  said,  as  they  did  before  their  trials  to 
the  justice  of  peace  who  committed  them, 
and  as  they  did  after  their  condemnations, 
that  Count  Konigsmark  put  them  upon  doing 
what  they  did,  which  might  have  influenced 
the  jury  to  have  found  the  Count  guilty, 
which  was  contrary  to  the  design  of  the  Court ; 
and  it  was  for  the  same  reason  the  Chief  Jus- 
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[Pall-Mail  and  the  neighbouring  parts  of  London  m  1682.] 


!  t'lce  would  not  permit  the  justice  of  peace  to 
lead  tlie  examination  of  Stern  and  liorosky. 
'•  I  do  agree  tliat  what  they  said  before 
the  justice  of  peace  was  not  evidence  against 
the  Comit;  I  agree  that,  the  Count  being  in- 
dicted and  tried  as  accessory  at  the  same 
time  the  principals  were  indicted  and  tried, 


the  principals  could  not  be  good  witnesses 
against  the  Count,  because  properly  a  prin- 
cipal ouglit  to  be  convicted  before  the  acces- 
sory be  tried  ;  and  therefore,  though  for  ex- 
pedition both  are  tried  together,  yet  the  ver- 
dict always  is,  and  ought  to  be,  given  against 
the  principal,  before  that  of  the  accessory. 
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"  But  I  deny  what  was  in  that  trial  laid 
dov/n  for  law,  that  the  accessory,  being  in  the 
same  indictment  with  the  principal,  must  be 
tried  at  the  same  time.  It  is  true  the  Count 
desired  his  trial  might  be  put  off  for  two  or 
three  days,  which  the  Court,  knowing  what 
was  best  for  the  Count,  denied,  and  not  for 
the  above  pretended  reasons  ;  for  an  indict- 
ment against  many  may  be  joint,  and  yet 
the  trials  may  be  several :  the  truth  is,  in  such 
cases  the  indictment  is  joint  and  several. 

"  Suppose  the  accessory,  at  the  trials  of  the 
principals,  had  not  been  in  custody ;  will  any 
person  say  that,  if  afterwards  he  was  taken, 
he  can't  be  tried  upon  the  indictment  in 
which  he  was  joined  with  the  principals  ?  . . . 

"■  That  which  is  to  be  complained  of  is,  that 
the  Count,  in  the  opinion  of  all  mankind  at 
that  time  and  since,  was  the  most  guilty  man ; 
yet  the  care  taken  to  punish  the  less  guilty, 
as  Stern  and  Borosky,  was  in  order  to  let  the 
most  guilty  escape;  for  I  think  both  Stern 
and  Borosky  might  and  would  have  been 
good  witnesses  against  the  Count,  if  the  Court 
would  have  permitted  it.  The  Count  might 
have  been  indicted  as  accessory  to  Vratz 
only ;  for  the  accessory  to  all  the  principals 
is  accessory  to  every  of  them  severally  :  and 
when  the  Court  in  their  private  consciences 
were  satisfied  the  Count  was  most  guilty, 
they  ought  to  have  been  cunning — astuti,  as 
my  Lord  Hobart  calls  it — to  have  brought  him 
to  punishment.  But  it  was  said.  Stern  and 
Borosky  being  indicted  of  the  same  crime 
with  the  Count,  they  could  not  be  good  wit- 
nesses against  him,  which  I  think  is  no  more 
law  than  truth.  Truth  it  was  not,  for  the 
Count  was  indicted  as  accessory,  the  rest  as 
principals.  But,  taking  it  that  all  were  in- 
dicted and  ti'ied  as  principals  for  the  same 
fact  at  the  same  time,  why  is  not  the  evi- 
dence of  the  one  good  against  the  other  ? . .  . 
I  agree  if  a  man  is  indicted  and  tried  for  kill- 
ing another,  he  shall  not  be  admitted  to  say, 
B.  did  it  by  himself;  but  I  think  he  may  be 
a  good  witness  to  prove  that  he  and  B.  did 
it ;  that  is  to  say,  he  shall  not  give  any  evi- 
dence against  another  which  tends  to  acquit 
himself  as  well  as  accuse  another  ;  and  I  think 
he  may  give  evidence  which  accuses  another 
of  the  same  crime  whereof  he  is  indicted,  if 
it  doth  not  tend  to  acquit  himself. .  . ." 


The  Hall  of  Justice  left  silent,  and  its 
doors  closed,  the  interest  of  this  remarkable 
case  passes  to  the  cells  where  the  three  un- 
happy men  condemned  to  die  sit  in  chains. 
They  had  been  first  visited  in  prison  on  the 
Thursday  after  the  murder  by  Dr.  Burnet 
(already  distinguished  both  as  a  divine  and 
a  historian),  who,  understanding  that  Borosky 
spoke  no  other  language  than  Polish  and 
German,  carried  along  with  him  Dr.  Hor- 
neck,  the  minister  of  the  German  chapel  in 
the  Savoy  (and  the  writer  of  several  well- 
known  religious  works  in  the  English  lan- 
guage) ;  and  both  these  clergymen  afterwards 
published  full  accounts  of  what  passed  at  this 
and  subsequent  interviews.     Burnet  says : — 

"  We  waited  on  the  Captain  (Vratz),  but 
he  was  unwilling  to  enter  into  much  dis- 
course with  us,  and  adhered  to  what  he  had 
confessed  before  the  Council,  that  he  only 
intended  to  fight  with  Mr.  Thynn,  and 
that  the  Polonian  had  mistook  his  orders 
when  he  shot  him.  The  Lieutenant  said  at 
first  nothing  but  that  he  was  in  the  company 
of  those  who  committed  the  fact,  without  in- 
tention to  murder  any ;  and  if  for  that  he 
should  be  condemned  to  die,  then,  said  he, 
Fiat  voluntas  tua,  Thy  will  be  done.  The 
Polonian  was  free  and  ingenuous  in  his  con- 
fession, and  expressed  great  sorrow  for  what 
he  had  done.  But  within  a  few  days  I  went 
again  and  found  the  Lieutenant  wonderfully 
touched.  He  told  me  that  the  morning  after 
he  was  first  taken  he  awakened  full  of  horror 
for  what  he  had  done,  and  the  first  thing  thft 
came  in  his  mind  was  the  9th  verse  of  Ps. 
xxxii.  '  Be  ye  not  as  the  horse  and  the 
mule  which  have  no  understanding,  whose 
mouth  must  be  held  in  with  bit  and  bridle.' 
This  he  applied  to  the  irons  in  which  he  was, 
and  then  began  to  reflect  what  a  beast  he 
had  been,  and  tliat  it  was  fit  he  should  be 
shut  up  in  a  prison,  and  fettered  as  he  then 
was ;  upon  that  he  looked  back  with  horror 
on  what  he  had  done,  and  began  to  cry  ear- 
nestly to  God  for  mercy. 

"  He  continued  some  days  in  doubt  whe- 
ther he  ought  to  confess  or  not,  and  was  in 
that  anxiety  when  I  saw  him  first,  which 
made  him  say  nothing  at  that  time  ;  but  he 
said  afterwards  he  found  such  inward  com- 
punction in  his  mind  that  he  wished  to  die  ; 
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he  grew  weary  of  lile,  and  hated  himself  so 
much  that  he  was  glad  to  do  everything  that 
was  lawful  which  might  be  a  means  to  bring 
him  to  be  a  public  example,  and  to  suffer  in 
this  world  for  his  sin.  Upon  tliat  he  matle 
his  confession  to  the  justices  of  the  peace, 
and  found  himself  much  at  ease  when  that 
was  done.  He  turned  himself  after  tliat 
wholly  to  God,  and  found  that  then  he  was 
entirely  out  of  the  snares  of  Satan,  and  the 
hold  which  the  Devil  had  of  him.  All  the 
rest  of  the  time  of  his  imprisonment,  except 
a  few  hours  of  sleep  towards  the  mornings, 
he  spent  in  reading  the  Bible,  and  some 
other  good  books,  particularly  Dilheren's 
Way  to  Happiness,  in  High  Dutch,  which  he 
valued  highly,  and  Thomas  a  Kempis"s  book 
of  the  Imitation  of  Christ,  and  some  other 
books  of  devotion.  He  thought  it  was  also 
fit  for  him  to  leave  in  writing  a  warning  be- 
hind him  to  others  to  learn  by  his  example. 
He  was  not  bred  to  letters,  and  so  he  said  he 
knew  what  he  should  Avrite  would  appear 
simple  to  those  that  delighted  in  learning  or 
polite  language ;  but  he  said  he  would  write 
from  his  lieart,  and  prayed  God  it  might  have 
a  good  effect  on  others.  He  had  travelled  up 
and  down  Europe  twenty-three  years,  being 
then  in  the  forty-second  year  of  his  age,  and 
he  had  observed  many  things  though  he  had 
no  literature ;  so  he  said  he  would  leave  an 
exhortation  to  all  sorts  of  peojjle  with  whom 
he  had  conversed,  and  touch  those  sins 
which  he  himself  had  known  many  of  them 
guilty  of;  and  he  said  that,  if  his  writing 
should  become  public  in  Germany,  or  in 
other  places  where  he  had  been,  he  was  con- 
fident that  many  might  read  it  who  would 
know  for  what  reason  he  had  writ]  many 
passages  in  it,  and  might  perhaps  be  moved 
to  reflect  on  those  sins  of  which  they  knew 
themselves  guilty,  and^  would  understand  his 
meaning  better  than  any  others  could.  When 
he  had  writ  it  he  gave  it  to  me  four  days 
before  his  execution :  he  had  dashed  and 
changed  it  in  many  passages,  which  be  said 
he  writ  at  first  when  there  was  yet  too  much 
of  the  spirit  of  the  world  in  him,  but  he  had 
reviewed  it,  and  had  corrected  it  in  the  best 
manner  he  could.  He  said  he  had  never  writ 
so  much  in  his  whole  life,  and  so  he  did  not 
doubt  but  there  would  appear  great  weak- 


ness in  some  parts  of  it,  but  lie  liad  writ  it  in 
the  simplicity  of  his  heart.  To  this  he  added 
a  short  account  of  his  life,  and  a  confession 
of  the  crime  for  which  he  was  to  suffer. 

'■'■  He  often  wished  that  from  him  all  that 
stood  might  take  heed  lest  they  fell,  for  once 
he  thought  himself  as  little  capable  of  com- 
mitting such  a  crime,  which  should  bring 
him  to  such  an  end,  as  any  man  was.  He 
was  the  son  by  the  left  hand  of  a  Baron  of 
Sweden,  who  was  made  a  Count  before  he 
died  ;  but  he  did  not  carry  his  name,  be- 
cause he  was  not  legitimate  ;  and  he  would 
not  have  his  father's  name  to  be  published, 
because  he  was  now  such  a  reproach  to  it ;  he 
applied  himself  to  the  war,  but  in  all  these 
twenty-three  years  in  which  he  had  been  tra- 
velling up  and  down  the  world  he  had  led 
a  much  more  innnocent  life  than  might  be 
guessed  from  such  a  conclusion  of  it.  He 
had  early  a  sense  of  the  fear  of  God  l)efore  he 
came  abroad  into  the  world,  which  never  left 
him  quite  till  a  few  days  before  this  fact,  but 
was  always  such  a  curb  on  him  that  he  never 
fell  into  those  sins  that  are  too  common 
among  those  that  follow  the  war.  He  was  so 
little  guilty  of  plunder  or  oppression  in  his 
quarters,  that  he  said  he  was  sure  less  than 
twenty  crowns  would  pay  all  that  had  been 
ever  taken  by  him.  He  was  never  guilty  of 
any  act  either  of  cruelty  or  treachery,  of  rapes 
or  blasphemies,  was  never  false  at  play,  had 
not  the  custom  of  swearing,  nor  did  he  fail 
daily  to  pray  to  God.  He  had  always  a  com- 
passionate nature.  He  was  not  a  little  lifted 
up  with  the  courage  that  he  had  showed  on 
many  occasions,  and  had  been  very  sensible 
of  all  those  things  which  are  called  points  of 
honour." 

He  told  Burnet  that,  although  brought  up 
a  Protestant,  he  had  for  many  years,  when 
lie  was  serving  in  Flanders,  jirofessed  Popery, 
but  was  never  perfectly  satisfied  in  his  own 
mind  with  that  religion,  and  about  a  year  ago 
he  had  returned  to  the  Augsburg  Confession. 
He  had  come  to  England  the  preceding  summer, 
being  then  out  of  employment,  with  the  in- 
tention of  trying  to  get  into  the  Guards,  and 
it  was  then  he  had  become  intimate  with 
Vratz.  The  Doctor  continues ;  "  He  told  me 
that,  after  the  Captain  and  he  had  talked 
of  sundry  poignards  for  giving   Mr.  Thynn 
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the  fatal  stroke,  the  Captain  spake  to  him  one 
day  of  a  musquetoon,  and  told  him  they  were 
now  resolved  to  do  it  by  tliat  :  he  answered, 
that  lie  thought  that  was  by  no  means  a  pro- 
per instrument  for  it,  since  it  would  be  seen 
in  a  man's  hand  before  it  could  be  discharged, 
and  so  they  might  be  catclied  before  the  bu- 
siness sliould  be  done,  therefore  he  thought  a 
pistol  was  much  better :  but  the  Captain 
answered,  that  the  Count's  council  were  of 
another  mind ;  and,  when  the  Lieutenant 
asked  who  they  were,  lie  named  three  out- 
landish men.  But  three  or  four  days  after 
that  he  told  me  that,  though  that  passage 
was  very  true,  yet  he  did  not  know  but  the 
Captain  might  only  name  those  persons  to 
amuse  him,  and  lie  did  not  believe  it  was 
true  of  one  of  the  three ;  and,  if  it  was  not 
true  of  him,  then  there  was  reason  to  doubt 
if  wliat  he  said  of  the  other  two  was  true : 
and  therefore,  since  it  might  have  been  said 
only  to  deceive  him,  and  since  his  naming 
them  would  cast  a  slur  upon  them,  he 
thought  lie  ought  to  be  so  tender  of  their  repu- 
tation as  not  to   publish  their  names 

He  told  me  that  for  some  weeks  before  the 
fact  was  done  he  fell  under  a  darkness  and 
stupor  in  liis  mind,  which  he  could  com- 
pare to  nothing  but  the  sense  a  man  has  when 
he  is  half  asleep  :  he  continued  to  say  his 
prayers,  but  it  Avas  only  as  a  child  repeats  a 
lesson  by  rote,  for  he  had  no  sense  of  God  all 
that  while ;  and  lie  lamented  much  that  he 
had  not  read  anything  in  that  book  of  Dil- 
hereu's,  written  much  like  our  Practice  of 
Piety,  which  he  had  canied  about  with  him 
two  or  three  years. 

"  He  was  so  little  able  to  judge  of  things 
aright,  that  he  thought  he  would  be  free  of 
the  crime  if  he  did  it  not  with  his  own  hand; 
and,  because  he  abhorred  the  acting  it  him- 
self, he  fancied  he  would  not  be  guilty  if  he 
only  went  in  the  company  of  those  that  were 
to  do  it.  When  the  fatal  day  came  in  which 
it  was  done,  he  said,  though  he  was  not 
drunk,  yet  he  was  like  one  drunk,  for  he  was 
almost  stupid  :  it  was  on  a  Lord's-day,  which 
he  had  much  and  often  profaned,  and  on  that 
day  in  particular  he  had  not  worshipped  God 
neither  in  public  or  private.  The  Captain  de- 
sired him  to  go  with  him  and  fight  with  Mr. 
Thynn.     (I  think  it  was  near  six  o'clock  at 


night,  but  am  not  sure  as  to  the  hour.)  He  con- 
fessed he  believed  it  was  designed  to  act  what 
followed,  for  he  saw  the  musquetoon  in  the 
hand  of  the  Polander,  and  he  remembered 
well  the  vise  for  which  it  was  bought,  but  he 
still  resolved  that  he  would  do  nothing  but 
fight,  if  there  should  be  occasion  for  it." 

"  He  had  delighted  much  in  horses," 
Burnet  goes  on  to  say,  "  and  had  a  great 
opinion  that  there  was  some  sagacity  in  them ; 
so  the  dulness  of  his  horse  in  following  Mr. 
Thynn's  chariot  all  along  Pall-mall  made 
some  impressions  on  him ;  for,  though  he  used 
the  spur  pretty  smartly,  yet  he  could  not 
get  him  to  follow  close.  That,  and  a  dis- 
order in  his  own  mind,  made  that  he  was 
almost  twenty  paces  behind  when  the  fire 
was  given,  which  had  that  deplorable  effect 
on  that  unfortunate  gentleman."  But  here 
the  Doctor  must  have  misunderstood  Stern  ; 
for  in  fact  he  did  not  follow  Thynn's 
coach  along  Pall-mall  at  all,  but  met  and 
passed  it.  He  told  Burnet  that  even  the  re- 
port of  the  musket  "  did  not  awaken  him, 
but  his  stupor  continued,  so  that  some  little 
time  passed  before  he  oftered  to  fly  away,  and 
then  his  horse,  without  the  spur,  was  quick 
enough.  He  was  not  after  that  affected  with 
it,  but  spent  that  night  almost  as  ill  as  he  had 
done  the  day ;  nor  was  he  recovered  of  that 
stupidity  till  the  second  day  of  his  imprison- 
ment." 

He  further  said  to  Burnet,  that  the  reason 
why  he  thought  it  necessary  to  leave  a  writ- 
ten account  of  the  whole  atiair  was,  because 
his  entire  confession,  as  made  before  the  ma- 
gistrates, had  not  been  read  at  the  trial ;  but 
he  repeatedly  and  earnestly  professed: to  be 
actuated  in  this  by  no  resentment  against  any 
person  whatsoever.  For  Vratz,  though  he 
looked  upon  him  as  the  person  Avho  had  drawn 
him  into  his  present  guilt  and  misery,  he  did  ' 
not  cease  to  pray  every  day.  ''  When  sen- 
tence was  pronounced,  the  Captain  re- 
proached him,  and  called  him  with  some 
scorn  a  murderer :  he  said  that  touched  him 
very  sensibly,  to  see  him  that  was  the  cause  of 
his  ruin  insult  over  him;  yet  he  often  asked 
news  of  him,  whether  he  was  touched  with  a 
sense  of  his  sin  or  not.  And  when  he  under- 
stood that  he  continued  still  to  deny  it,  but 
only  an  intention  to  fight  with   Mr.  Thynn, 
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he  desired  that  he  might  be  suflered  to  go  to 
him  and  speak  with  him."  Accordingly  lie 
was  carried  to  him  on  Wednesday  the  8th  of 
March ;  but  we  shall  leave  what  took  place 
when  they  met  to  be  describeil  by  Dr.  Hor- 
neck,  who  was  present.  Eurnet  proceeds  : — 
"  He  desired  that  the  Polonian  miglit  be 
suffered  to  stay  all  the  day  long  in  his  cham- 
ber, for  he  found  he  had  a  mind  well  dis- 
posed, but  was  ignorant.  So  he  took  great 
pains  to  instruct  him.  They  were  together 
the  last  night  of  their  life,  in  which  as  the 
one  slept  the  other  watched  and  prayed ;  for 
the  Lieutenant  said  to  me  he  thought  it  was 
not  tit  that  both  should  be  together  asleep 
that  night,  but  that  all  night  long  either  the 
one  or  the  other  of  them  should  be  constantly 
calling  upon  God.  He  expressed  not  the 
least  desire  of  living  any  longer;  he  never 
once  asked  me  if  1  thought  a  pardon  might 
be  obtained ;  on  the  contrary,  he  said  he  de- 
served to  die,  and  desired  it  as  much  as  he  had 
deserved  it.  He  only  wished  that,  if  it  could 
be  obtained,  his  head  might  be  cut  oti';  but 
he  easily  acquiesced,  when  I  told  him  that 
was  not  to  be  expected.  He  often  blessed 
God  for  bringing  him  to  a  prison,  and  that 
he  had  not  made  his  escape  to  have  led  a 
Avicked  life  any  longer.  After  he  had  been 
under  great  horror  for  almost  a  week  he 
found  great  quiet  come  instead  of  it,  chiefly 
after  he  had  disburthened  his  conscience  by  a 
sincere  confession;  at  last  it  grew  upon  him 
to  a  joy  in  God,  and  at  the  approaches  of 
death. 

"  The  night  before  he  suffered  he  told  me 
he  was  languishing  through  desire  to  die.  .  .  . 
He  had  that  day  received  the  sacrament  with 
great  devotion,  and  said.  Now  I  have  got 
my  passport,  and  I  long  to  be  gone.  He  was 
much  rejoiced  to  hear  that  night  that  the 
Captain  was  in  a  better  temper  than  he  had 
been  in  formerly ;  for  the  minister  of  the 
Augsburg  Confession  in  London  told  him,  in 
j  my  hearing,  that  the  Captain  had  confessed 
!  that  he  had  drawn  them  into  this  snare,  and 
'  had  engaged  them  in  this  murder.  The  Cap- 
tain also  sent  a  kind  message  to  him,  and 
gave  orders  for  everything  lliat  concerned 
his  burial ;  upon  which  he  sent  a  return  to 
him  full  of  great  aflection.  This  made  liim 
change  a  resolution  he  once  had  of  speaking 


somewhat  concerning  the  murder  at  liis  exe- 
cution. Ho  said  there  was  notliing  material 
in  his  last  confession  tl»at  was  not  in  his 
lirst  taken  by  the  justices  of  peace,  so  tliere 
was  no  need  of  making  any  other  public  de- 
claration ;  and  he  thought,  if  he  said  any- 
thing that  might  reflect  on  the  Captain,  it 
would  perhaps  put  him  in  some  disoriler, 
and  he  would  not  venture  the  being  discom- 
posed in  the  last  moment  of  his  life;  there- 
fore he  resolved  to  seal  up  all  and  give  it  to 
me  at  the  place  of  execution.  He  had  showed 
it  ibur  days  before  to  one  Mr.  Essart,  a  Ger- 
man, of  Covent-garden,  and  had  ordered  me 
to  let  him  copy  it.  He  had  likewise  showed 
it  to  Dr.  Horneck,  and  it  was  almost  all  copied 
out  before  he  died. 

''  In  this  temper  I  left  him  at  night,  but 
found  him  much  better  on  the  morning  of  his 
execution.  He  had  slept  three  hours,  and 
was  then  well  in  his  heart  and  health,  Ibr 
the  night  before  he  was  very  faint.  He  told 
me  now  he  was  full  of  joy,  he  was  going  to 

exchange  a  prison  for  a  palace He  wei)t, 

but  he  told  me  these  were  not  tears  of  sorrow, 
but  flowed  from  the  abundance  of  his  joy. 
He  and  the  Polonian  sung  the  51st  Psalm  in 
High  Dutch  three  several  times;  and  I  saw 
him  particularly  touched  when  he  sung  those 
words,  '  Deliver  me  from  blood  guiltiness, 
O  God,  thou  God  of  my  Salvation.'  He 
spent  the  rest  of  the  time  in  prayers  and 
ejaculations.  A  gentleman  came  in  and  asked 
how  he  did.  He  answered  him,  he  thanked 
God,  well ;  his  friend  had  sent  to  call  him 
to  come  to  dine  with  him,  and  he  was  ready 
to  go.  And  when  it  was  told  him  he  was 
now  to  fight  his  last  battle,  he  answered, 
the  Ijattle  was  already  fought,  there  was  but 
one  shock  behind,  and  he  was  sure  he  should 
overcome.  His  heart  was  so  full  of  the  sense  of 
the  goodness  of  God,  that  he  could  now  com- 
plain of  nothing,  or  desire  nothing,  but  that 
he  might  be  able  to  rejoice  more  perfectly  iu 
God  and  to  praise  him  more.  He  longed 
much  for  the  otlicers  that  should  carry  him 
away,  and  looked  with  great  cheerfulness  at 
me  when  he  saw  them  come  to  lead  him  out. 
....  He  told  me  that  he  intended  to  make  a 
short  exhortation  in  the  cart,  chiefly  to  have 
warned  the  people  not  to  cast  oft' the  sense  of 
God,  and  particularly  that,  as  they  did  their 
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own  business  all  the  week,  that  they  v/ould 
<lo  Gocl's  v/ork  on  the  Lord's-day,  and  learn 
jiom  him  what  the  ill  eU'ects  of  profaning  that 
day  were.  He  was  likewise  to  have  exhorted 
them  not  to  think  there  was  any  wickedness 
so  great  but,  if  they  did  cast  off  God,  and 
were  forsaken  of  him,  they  might  fall  into  it. 
He  had  been  once  in  a  good  way,  but  had 
left  it,  and  they  saw  the  effects  of  tliat;  yet 
God  had  mercifully  brought  him  back  to  it, 
and  therefore  he  intended  to  pray  them  to 
fear  God  and  keep  liis  commandments,  and 
it  wovild  be  well  with  them. 

"  This  was  the  substance  of  that  which  he 
had  purjDOsed  to  say ;  but  when  he  came  to 
the  place  the  noise  was  so  great  there  that 
he  said  lie  would  speak  nothing,  but  left  it 
to  me  to  publish  what  I  knew  he  had  in- 
tended to  say  :  and  so  he  continued  in  his 
devotions,  reading  some  prayers  and  hymns 
out  of  Dilheren's  book;  and  in  several  pas- 
sages, as  he  read  them,  I  perceived  great  joy 
in  his  looks;  he  told  me  his  mind  continued 
tirm  and  settled  in  his  joy  in  God  :  and  so  he 
went  on  awhile  reading;  at  last  he  threw  his 
book  to  me,  and  v/is-hed  me  to  give  it  to  some 
good  soul.  He  said  a  few  words  to  the  Cap- 
tain in  High  Dutch,  which  I  did  not  quite 
understand,  but  by  his  manner  I  judged  that 
it  was  declaring  tliat  he  forgave  him,  and 
died  in  charity  with  him,  to  which  the  Cap- 
tain matle  a  short  answer  that  seemed  to  me 
a  return  of  his  kindness.  But  the  crowd  was 
such  that  the  German  minister  could  not  pos- 
sibly come  to  the  place,  so  this  was  lost." 

This  account  of  Stern,  Burnet  says,  is  the 
substance  of  many  and  long  conversations  he 
had  with  him:  French,  in  v*'hichthe  Lieutenant 
expressed  himself  very  well,  was  the  language 
in  which  they  discoursed.  "  I  camiot,''  his 
narrative  proceeds,  ''  give  so  long  an  account 
of  Borosky  the  Polander,  for  all  my  discourse 
with  him  was  by  an  interpreter,  and  the 
Lieutenant  did  for  most  part  interpret  be- 
tween us.  I  found  that  the  course  of  his  life 
had  been  very  honest  and  innocent,  and  that 
before  he  committed  this  barbarous  act  he 
had  not  been  guilty  of  any  enormous  crime 
in  his  whole  life ;  and  that  particularly  the 
last  year  of  it  he  had  a  greater  sense  of  tlie 
fear  of  God  than  formerly,  so  that  he  had  re- 
formed his  life  to  such  a  degree  that  he  had 


not  been  guilty  of  one  act  either  of  drunken- 
ness or  uncleanness,  of  swearing  or  lying,  and 
that  he  had  constantly  prayed  to  God.  He 
said  that  when  Count  Konigsmark  made 
that  proposition  to  him,  which  he  told  me 
much  more  largely  than  I  find  it  is  in  his 
confession,  he  was  troubled  at  it,  and  went 
into  another  room  and  kneeled  down,  and 
said  the  Lord's  Prayer ;  but  concluded  that, 
since  his  mind  was  not  fortified  against  it,  that 
God  had  appointed  that  he  should  do  it.  He 
said  in  his  countrj^  they  were  bred  up  in  such 
an  opinion  of  their  duty  to  their  masters,  and 
of  their  obligation  to  maintain  their  honour, 
that  he,  believing  the  relation;  the  Coun  tmade 
of  the  English  gentleman  (for  Mr.  Thynn  was 
not  named  to  him)  having  intended  to  mur- 
der him,  and  having  set  six  assassinates  on 
him,  thought  himself  in  some  sort  absolved  if 
he  should  revenge  such  an  attempt.  He  was 
also  deluded  by  what  the  Captain  told  him, 
that,  if  they  happened  to  be  taken.he  only,  and 
not  the  Polander,  would  sufler  for  it ;  so  that 
he  was  easily  wrought  on  to  do  it.  He  was  not 
spoke  to  by  the  Count  till  one  o'clock  on  Sun- 
day, but  whether  in  the  morning  or  afternoon 
I  do  not  know,  and  it  was  acted  that  same 
evening,  so  that  he  was  never  alone,  nor  had 
lie  any  opportunity  of  recollecting  himself, 
but  was  hurried  into  it  blindly. 

"  He  told  me  one  passage  that  befel  him 
after  his  imprisonment,  which  he  firmly  be- 
lieved was  real,  and  not  the  efi'ect  of  a  dis- 
turbed fancy.  He  said,  being  shut  up  in  his 
chamber  a  day  or  two  after  his  imprisonment, 
he  thought  in  the  night,  being  fully  awake, 
that  one  opened  the  door,  whicli  he  fancied 
was  his  keeper  coming  to  him  ;  but  when  he 
looked  at  it,  it  was  a  woman,  who  had  ap- 
peared sometimes  to  him  before  in  Germany  up- 
on some  extraordinary  occasions;  she  looked  on 
him,  but  spake  nothing  to  liim,  and  vanished. 
He  verily  believed  this  was  sent  from  God  to 
him  to  touch  his  lieart ;  and,  whether  it  was 
real  or  only  imagined,  it  had  certainly  a  very 
good  effect  on  him  ;  for  from  that  time  he  was 
wonderfully  changed. 

^  He  said  lie  continued  about  four  days  as 
in  hell,  by  the  rack  that  he  felt  in  his  con- 
science, but  after  that  he  came  to  have  great 
qviiet  and  assurance  of  God's  mercy.  He  had 
no  fear  of  death,  but  everv  time  I  asked  him 
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concerning  it  he  said  he  was  ready  for  it,  and 
longed  for  it  more  than  ever  he  did  lor  any- 
thing in  ins  life :  he  assured  me  he  had  Irom 
his  heart  forgiven  both  the  Count  and  the 
Captain,  and  tliat  he  prayed  earnestly  for 
them. 

"  The  Lieutenant  often  told  me  that  lie  liad 
an  excellent  soul,  and  tliat,  though  he  had  not 
much  knowledge,  yet  he  liimself  learned  much 
from  him  ;  for  he  had  the  simplicity  of  a  little 
child  in  him,  and  a  love  to  God  and  to  his 
Saviour  that  passed  all  knowledge :  so  that  he 
spent  almost  his  whole  time  in  praying  and 
praising  God.  He  went  out  of  t)ie  chamber, 
when  he  was  called  on  by  the  otiicers  to  his 
execution,  with  great  clieerfulness,  and  by 
his  looks  and  carriage  in  the  cart  expressed  a 
great  sense  of  his  condition :  he  seemed  to 
have  no  sort  of  fear  in  him,  nor  did  he  in 
the  least  change  colour,  or  was  lie  at  all 
terrified," 

Burnet  concludes  his  paper  with  a  short 
account  of  A'ratz,  of  whom,  however,  he  pro- 
fesses an  unwillingness  to  speak,  "■  because,"' 
he  says,  "some  passages  are  not  such  as  I  can 
reflect  on  with  any  great  satisfaction."  This 
singular  desperado,  in  truth,  completely  puz- 
zled and  nonplused  the  two  worthy  divines. 
'•It  is  certahi,"  says  Burnet,  "that  never  man 
died  with  more  resolution  and  less  signs  of 
fear  or  the  least  disorder.  His  carriage  in  the 
cart  both  as  he  was  led  along  and  at  the  place 
of  execution  was  astonishing ;  he  was  not  only 
undaunted,  but  looked  cheerful  and  smiled 
often.  When  the  rope  was  put  about  his 
neck  he  did  not  change  colour  nor  tremble ; 
his  legs  were  firm  under  him  :  he  looked  often 
about  on  those  that  stood  in  balconies  and 
windows,  and  seemed  to  fix  his  eyes  on  some 
persons;  three  or  four  times  he  smiled;  he 
would  not  cover  his  face  as  the  rest  did,  but 
continued  in  that  state,  often  looking  up  to 
Heaven  with  a  cheerfulness  in  his  countenance 
and  a  little  motion  of  his  hands,  I  saw  him 
several  times  in  the  prison :  he  still  stood  to 
the  confession  he  made  to  the  council  till  the 
last  day  of  his  life;  he  often  said  to  me  he 
would  never  say  anything  but  what  he  had 
said  at  first, 

"  When  I  was  with  him  on  Sunday  before 
his  death  he  still  denied  all  that  the  Lieu- 
tenant and  the  Polonian  had  said,  and  spake 


severely  of  them,  chiefly  of  the  Lieutenant,  as 
if  he  had  confessed  those  things  which  he  then 
called  lies  in  hopes  of  saving  his  own  life  by 
it,  or  in  spite  to  him  tliat  he  might  not  be 
pardoned;  and  all  I  could  say  could  not 
change  his  mind  in  that,  1  tohl  hiin  it  was 
in  vain  for  him  to  dream  of  a  pardon,  for  I 
assured  him  if  any  kept  him  up  with  the 
hopes  of  it  they  deceived  him.  He  had  two 
opinions  that  were,  as  1  thought,  hurtful  to 
him ;  the  one  was,  that  it  was  cnoiigh  if  he 
confessed  his  sin  to  God,  and  that  he  was  not 
bound  to  make  any  other  confession ;  and  he 
thought  it  was  a  piece  of  popery  to  press  him 
to  confess.  He  had  another  odd  opinion  also 
of  the  next  state :  he  thought  the  damned 
were  only  excluded  from  the  jiresence  of  God, 
and  endured  no  other  misery  but  that  of  see- 
ing others  ha])pier  than  themselves  :  and  was 
unwilling  to  let  me  enter  into  much  discourse 
with  him  for  undeceiving  him.  He  said  it 
was  his  own  ati'air,  and  he  desired  to  be  left 
to  himself;  but  he  spake  with  great  assurance 
of  God's  mercy  to  him, 

'^  I  left  him  when  I  saw  that  nothing  I 
could  say  had  any  good  effect  on  him,  and 
resolved  to  have  gone  no  more  to  him ;  but 
when  I  understood  by  the  Gennan  minister, 
and  by  the  message  which  I  heard  delivered 
in  his  name  to  the  Lieutenant  and  the  Po- 
lander  the  night  before  the  execution,  that  he 
was  in  another  temper  than  when  I  saw  him 
last,  I  went  to  him  ;  he  received  me  more 
kindly  than  formerly  :  most  of  his  discourse 
was  concerning  his  going  to  the  place  of  exe- 
cution, desiring  that  it  might  be  in  a  coach 
and  not  in  a  cart :  and  when  I  prayed  him 
to  think  of  that  which  concerned  him  more, 
he  spake  with  great  assurance  that  it  was 
already  done,  that  he  knew  God  had  forgiven 
him;  and  when  I  Avished  him  to  see  that  he 
might  not  deceive  himself  and  that  his  hope 
might  not  be  ill  grounded,  he  said  it  was  not 
hope  but  certainty,  for  he  was  sure  God  was 
reconciled  to  him  through  Christ,  When  I 
spake  to  him  of  confessing  his  sin,  he  said  he 
had  written  it  and  it  would  be  published  to 
all  Europe,  but  he  did  not  say  a  word  con- 
cerning it  to  me  ;  so  I  left  him  and  saw  him 
no  more  till  I  met  him  at  the  place  of  execu- 
tion. When  he  saw  me  he  smiled  on  me ; 
and,  whereas  I  had  sometimes  warned  him  of 
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the  danger  of  aflectiiig  to  be  a  counterfeit 
bravo  (faux  brave),  he  said  to  me  before  I 
spake  to  him  that  I  should  see  it  was  not  a 
false  bravery,  but  that  he  was  fearless  to  the 
last.  I  wished  him  to  consider  well  upon 
what  he  gromided  his  confidence  :  he  said  he 
was  sure  he  was  now  to  be  received  into  hea- 
ven, and  that  his  sins  were  forgiven  him.  I 
asked  him  if  he  liad  anything  to  say  to  the 
people?  he  said  No.  After  he  had  whispered 
a  short  word  to  a  gentleman,  he  was  willing 
the  rope  should  be  tied  to  the  gibbet :  he 
called  for  the  German  minister,  but  the  crowd 
was  such  that  it  was  not  possible  for  him  to 
come  near.  So  he  desired  me  to  pray  with 
him  in  French,  but  I  told  him  I  could  not 
venture  to  pray  in  that  language,  but  since 
he  understood  English  I  Avould  pray  in  Eng- 
lish. I  observed  he  had  some  touches  in  his 
mind  when  I  offered  up  that  petition,  that 
for  the  sake  of  the  blood  of  Christ*  the  inno- 
cent blood  shed  in  that  place  might  ^be  for- 
given, and  that  the  cry  of  the  one  for  mercy 
might  prevail  over  the  cry  of  the  other  for 
justice  :  at  these  words  he  looked  up  to  Hea- 
ven with  the  greatest  sense  that  I  had  at  any 
time  observed  in  him.  After  I  prayed  he 
said  nothing  but  that  he  was  now  going  to 
be  happy  with  God  ;  so  I  left  him.  He  con- 
tinued in  his  undaunted  manner,  looking  up 
often  to  heaven  and  sometimes  round  about 
him  to  the  spectators  :  after  they  had  stood 
about  a  quarter  of  an  hour  under  the  gibbet, 
they  were  asked  when  they  would  give  the 
signal  for  their  being  turned  off?  They  an- 
swered that  they  were  ready,  and  that  the 
cart  might  be  driven  away  when  it  pleased 
the  sheriti'  to  order  it ;  so  a  little  while  after 
it  was  driven  away,  and  thus  they  all  ended 
their  lives.  It  is  possible  that,  conversing  in 
French,  as  we  did,  some  small  mistakes 
might  have  been  made  either  by  them  in  ex- 
pressing themselves,  or  by  me  in  not  under- 
standing them  right ;  but  I^  am  sure  they 
could  not"  be  material,  for  I  took  care  to 
make  them  repeat  what  they  said  that  was  of 
any  importance  often  and  in  different  words ; 
so  that  any  errors  that  may  have  been  com- 
mitted are  inconsiderable." 

Of  Dr.  Horneck's   narrative  the  most  in- 
teresting part  relates  to  this  bold,  haughty, 


indomitable  Vratz,  The  first  time,  he  says, 
that  Burnet  and  he  v,  ent  to  visit  the  three 
prisoners  they  saw  no  sense  of  the  crime  in 
any  of  them  except  in  the  poor  Polonian,  who 
gave  the  German  clergyman  a  large  account 
of  his  conduct,  and  huw  he  came  to  be  drawn 
into  the  barbarous  murder  by  the  Captain. 
"  The  Lieutenant,"'  proceeds  Horneck,  '"  when 
I  told  him  that  according  to  our  laws  men 
present  at  a  murder  committed  were  liable  to 
the  same  penalty  with  the  actors,  replied.  If 
that  be  your  law  I  have  nothing  to  say  against 
it.  And  at  that  time  he  seemed  to  have 
no  great  remorse,  which  made  us  leave  him 
after  some  exhortations  to  repentance  and 
consideration  of  his  ways. 

'•  The  Captain  at  the  same  time,  hard  as 
flint,  entertained  us  with  a  discourse  of  his 
resolutions  to  believe  himself  innocent,  to 
defy  death,  and  to  fancy  that  if  his  judges 
would  be  impartial  they  could  not  blame  or 
condemn  him  :  so  we  left  him.  The  second 
visit  I  made  them  was  in  a  few  days  after, 
when  the  Lieutenant  sent  for  me  :  and,  being 
then  to  pass  by  the  Captain's  chamber,  I 
thought  tit  to  call  upon  liim  before  I  saw  the 
other,  and,  here  repeating  my  former  counsels 
to  him  and  putting  him  in  mind  of  the  All- 
seeing  Eye  above,  who  knew  his  crimes, 
though  he  did  conceal  them  from  man,  he 
was  pleased'  to  tell  me  that  he  had  far  other 
apprehensions  of  God  than  I  had,  and  was 
confident  God  would  consider  a  gentleman 
and  deal  with  him  suitably  to  the  condition 
and  profession  he  had  placed  him  in,  and 
Avould  not  take  it  ill  if  a  soldier  who  lived  by 
his  sword  revenged  the  affront  offered  to  him 
by  another."  When  Horneck,  attempting  a 
suitable  reply  to  this  strange  tirade,  said 
that  God  would  pardon  none  without  true 
repentance,  Vratz  asked  him  what  repent- 
ance was,  and,  being  told,  answered  that  if 
he  were  to  live  he  should  not  forbear  to  give 
any  one  as  good  as  he  brought ;  with  some 
other  expressions,  "  which,"  says  the  Doctor, 
"  I  am  loath  to  repeat,  for  they  made  me  so 
melancholic  that  I  was  forced  to  leave  him." 
On  the  8th  of  JMarch,  however,  after  the  trial, 
while  Burnet  went  to  the  Lieutenant,  Horneck 
again  visited  the  Captain.  "  Whom,  Avhen 
1  liad  saluted,"  he  proceeds,  "  I  told  him  I 
hoped  he  had  taken  his  dangerous  condition 
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into  consideration,  and  wrouglit  himself  into 
a  greater  sense  of  liis  sins  than  I  could  ob- 
serve in  liim  wlien  I  was  last  with  him.  He 
said  he  knew  not  wliat  I  meant  by  this  ad- 
dress. I  then  explained  myself,  gave  him 
to  understand  that  I  spake  it  with  relation  to 
the  late  great  sin  he  had  been  engaged  in, 
and  that  I  hoped  his  approaching  death  had 
made  liim  more  penitent  than  I  had  found 
him  the  other  day.  To  wliich  he  replied 
that  he  was  sensible  lie  was  a  great  sinner, 
and  had  committed  divers  enormities  in  his 
lifetime,  of  which  he  truly  repented  and  was 
con H dent  that  God  had  pardoTied  him;  but 
he  could  not  well  understand  tlie  luimour  of 
our  English  divines  who  pressed  him  to  make 
particular  declarations  of  things  they  had  a 
mind  lie  should  say,  though  never  so  false  or 
contrary  to  truth;  and  at  this  he  said  he 
■wondered  the  more,  because  in  our  church 
■we  were  not  for  auricular  confession.  He 
guessed  indeed,  he  said,  what  it  was  we 
■would  have  him  declare,  namely,  that  Count 
Konigsmark  had  been  the  contriver  of  the 
murder,  and  had  been  in  consultation  with 
him  about  compassing  his  design,  and 
prompted  and  bribed  him  for  that  end; 
•which  falsehood  he  would  never  be  guilty  of 
if  he  had  never  so  many  lives  to  lose.  He 
understood,  he  said,  that  the  Lieutenant  had 
been  tamperetl  witli,  and  by  promises  of  a 
decent  burial  enticed  to  confess  things  noto- 
riously false ;  as  that  he  should  show  the 
said  Lieutenant  a  letter  signed  by  Comit 
Konigsmark  to  engage  him  in  the  business, 
and  offer  him  money  to  stab  Mr.  Thynn,  &c. 
But  as  for  his  part  he  was  resolved  to  confess 
110  more  than  he  had  already  declared  pub- 
licly before  the  council." 

Horneck,  of  course,  defended  the  divines  of 
the  English  church  from  these  charges,  and 
told  him  that  humility  to  man  as  well  as  to 
God  was  one  of  the  marks  of  a  true  penitent ; 
but  he  could  make  no  impression.  Vratz 
answered  that  "  it  was  enough  for  him  to  be 
humble  to  God,  but  he  knew  of  no  humility 
lie  owed  to  man,  and  God  he  believed  had 
a  greater  favour  for  gentlemen  than  to  require 
all  these  punctilios  at  their  hands;  and  that 
it  was  absurd  to  think  that  so  many  thousand 
gentlemen  abroad  in  this  world,  that  stood 
upon  their  honour  and  reputation  as  much  as 


he,  should  be  damiied  or  for  ever  miserable 
because  they  cannot  stoop  to  things  whicli 
will  prejudice  and  spoil  the  tigure  they  make 
in  the  world.  As  for  his  part,  he  said,  he 
believed  Christ's  blood  had  washed  away  his 
sins  as  well  as  other  men's,  for  on  this  errand 
he  came  into  tlie  world  to  save  sinners:  he 
was  indeed  sorry  Mr.  Thynn  was  dead,  but 
that  was  all  he  could  do."  Horneck  then, 
though  gently  enough,  dropped  a  hint  of 
hell-lire;  upon  which  he  replied  that  he 
feared  no  hell.  "I  answered,"  continues  the 
Reverend  Doctor,  "possibly  he  might  believe 
none:  or,  if  he  did,  it  might  be  a  very  easy 
one  of  his  own  making.  He  said  he  was  not 
sucli  a  fool  as  to  believe  that  souls  could  fry 
in  material  fire,  or  be  roasted  as  meat  on  a 
great  hearth,  or  in  a  kitchen,  pointing  to  tlie 
chimney.  His  belief  was,  that  the  punisli- 
ment  of  the  damned  consisted  in  a  depriva- 
tion of  the  gracious  and  beatific  presence  of 
God,  upon  which  deprivation  tliere  arose  a 
terror  and  anguish  in  their  souls  because 
they  had  missed  so  great  a  happiness.  He 
added  that  possibly  I  might  think  him  to  be 
an  atheist,  but  he  was  so  far  from  tliose 
thoughts  that  he  could  scarce  believe  there 
was  any  man  so  sottish  in  the  world  as  not 
to  believe  the  behig  of  a  God,  gracious  and 
just  and  generous  to  liis  creatures ;  nor 
could  any  man  tliat  was  not  either  mad  or 
drunk  believe! things  came  fortuitously,  or 
that  this  world  was  governed  by  chance.  I 
said  that  this  truth  I  approved  of,  and  was 
glad  to  see  him  so  well  settled  in  the  reason- 
ableness of  that  principle ;  and  as  for  mate- 
rial fire  in  tlie  otlier  world,  I  would  not 
quarrel  witli  liim  for  denying  it,  but  rather 
hold  with  him  that  tlie  fire  and  brimstone 
spoken  of  in  Scripture  were  but  emblems  of 
those  inward  terrors  wliich  would  gnaw  and 
tear  the  conscience  of  impenitent  sinners;  but 
still  this  was  a  greater  punisliment  than 
material  fire,  and  tliis  punishment  he  had 
reason  to  fear,  if  he  could  not  make  it  out  to 
me  or  other  men  that  his  repentance  was 
sincere. 

"■  Hereupon  he  grew  sullen,  and,  some  good 
books  lying  upon  the  table  (one  of  whicli  was 
Arnt's  True  Christianity),  he  turned  av/ay 
from  me  and  seemed  to  read  in  it;  and  after 
a  short  pause  he  told  me  that  he  understood 
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the  Lieutenant's  papers  were  to  be  printed, 
wherein  there  would  be  part  of  Count's  Kon- 
igsmark's  letter,  with  some  other  circum- 
stances reflecting  on  the  Count  and  liimself ; 
but,  if  they  were  printed,  he  would  print  his 
own  story  too,  Avhich  should  undeceive  the 
world  in  the  fancies  and  opinions  the  Lieu- 
tenant's papers  should  draw  them  into ;  and 
in  that  paper  he  would  set  forth  the  behaviour 
and  manners  of  the  English  clergy,  and  the 
strange  waj's  and  methods  they  take  with 
poor  prisoners  to  extort  confessions  from 
them.  As  for  the  Lieutenant,  he  said,  he 
was  a  fellow  that  was  poor  and  w^retched, 
and  by  his  means  kept  from  starving,  and 
sometimes  he  was  not  well  in  his  wits  ;  that 
himself  was  a  gentleman  and  a  man  of  an 
estate,  and  should  leave  great  sums  of  money 
behind  him;  and  that  no  English  gentleman 
would  have  been  so  coarsely  used  in  his 
counhy,  meaning  Pomerania,  as  he  hath 
been  in  this ;  and  if  the  Lieutenant  persisted 
in  his  falsities  he  would  die  with  a  lie  in  his 
mouth.  I  said  it  was  not  probable  that  a 
dying  man,  and  a  man  that  was  so  very  sen- 
sible of  his  sins,  and  Avho  liad  betrayed  no- 
thing of  any  disorder  in  his  carriage  during 
his  imprisonment,  should  tell  and  aver  things 
which  he  knew  to  be  untrue  :  he  said  it  Avas 
no  strange  thing  in  England  for  dying  men 
to  speak  notorious  untruths,  there  being  not 
a  few  examples  of  those  who  had  lately  done 
so.  I  told  him  it  would  be  very  fit  that  the 
Lieutenant  and  he  should  speak  together, 
and  Captain  Richardson,  I  thought,  would 
send  liim  presently :  with  that  he  grew  angry, 
and  replied,  he  had  nothing  to  say  to  him, 
nor  dicl  he  care  for  seeing  him,  nor  for  being 
troubled  with  any  English  divines,  they 
being  men  too  inquisitive,  and  meddling  with 
things  that  belonged  not  unto  tliem.  And 
liereupon  he  turned  away  from  me  again  to 
the  book  that  Islj  upon  the  table. 

"By  and  by  the  Lieutenant  came  in  with 
a  penitent  countenance  and  a  mortified  look  : 
the  Captain,  seeing  him,  grew  presently  cho- 
leric and  retired  into  a  corner  of  the  room, 
and  then  asked  him  what  he  came  to  trouble 
him  for  :  he  did  not  care  for  the  sight  of  him, 
especially  since  he  had  bespattered  him  so 
notoriously  Avith  untruths.  The  Lieutenant 
very  meekly  told  him  that  they  had  not  long 


to  live,  and  therefore  he  was  come  to  ad- 
monish liim  to  repent  of  what  he  had  done, 
and  to  tell  him  that  he  freely  forgave  him 
the  wrong  he  had  done  him  by  drawing  him 
into  tlie  late  unhappy  action.  The  Captain 
hereupon  called  him  liar,  and  asked  him 
how  he  diu-st  vent  such  abominable  lies  con- 
cerning him  and  Count  Konigsmark  ;  how 
he  could  have  the  confidence  to  tell  men 
that  he  showed  him  a  letter  of  the  Count's  in 
order  to  engage  liim,  and  of  400/.  that  he 
should  offer  him  to  stab  Mr.  Thynn,  and 
talk  sometimes  of  400/.  and  sometimes  of 
200/.,  which  was  a  perfect  contradiction;  and 
if,  saith  he,  I  had  been  so  base  or  foolish  as 
to  make  you  such  an  offer,  you  that  were  the 
elder  man  and  may  be  supposed  to  have  had 
more  wit  than  myself,  why  did  not  you  chide 
and  reprove  me  for  tempting  you  to  such 
dishonesty? — One  would  think  you  are  dis- 
tracted, or  had  a  soft  place  in  your  head  :  is 
this  your  gratitude  to  a  person  that  had  re- 
lieved you  and  done  you  kindnesses,  and  are 
you  not  afraid  to  die  with  a  lie  in  your 
mouth  ?  Here  I  interposed  and  told  the 
Captain  that  this  wrath  and  anger  Avas  but 
an  ill  preparation  for  another  Avorld,  and  that 
greater  meekness  and  charity  Avould  become 
a  dying  man  :  to  this  he  ansAvered,  It  is  you 
divines  that  are  the  causes  of  this  passion,  by 
obliging  people  to  confess  more  than  is  true. 
The  Lieutenant  all  this  while  heard  the  Cap- 
tain very  patiently  ;  professed  that  this  Avas 
the  first  time  that  he  Avas  called  liar  to  his 
face,  and  that  Avhich  fonnerly  he  could  not 
have  endured  from  the  greatest  man  he  Avas 
very  Avilling  to  bear  now,  out  of  respect  to  that 
God  from  Avliom  he  expected  pardon  of  his 
sins.  And  as  for  Avhat  he  had  said  and  con- 
fessed to  other  men,  he  took  God  to  witness 
that  it  Avas  notliing  but  truth  ;  and,  though  it 
was  possible  in  his  confessions  he  might  mis- 
take pounds  for  dollars,  that  being  the  Avord 
commonly  used  in  telling  the  money  in  Eng- 
land as  dollars  in  Germany,  j^et  he  meant 
nothing  by  it  but  dollars  :  and  what  he  had 
said  of  the  different  sums  Avas  very  true,  for 
at  one  time  he  had  offered  him  200/.,  at  an- 
other 400/.,  so  that  could  be  no  contradiction. 
The  Captain,  notwithstanding  this,  still  called 
him  liar  and  ungrateful,  Avliile  the  Lieute- 
nant stood   before  him   talking  with  great 
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meekness  and  humility,  and  for  the  most 
part  with  his  hat  otV,  and  saying  to  him. 
You  know  and  your  conscience  knows  tlie 
truth  ot"  these  things;  why  woukl  ye  oiler  me 
these  sums  ?  You  know  you  made  me  these 
offers  :  God  forgive  you,  and  I  forgive  you. 
This  said,  when  the  Lieutenant  saw  that  his 
speaking  did  but  enrage  him  more,  he  took 
his  leave,  wishing  him  a  siglit  of  the  error  of 
his  ways.  The  Lieutenant  being  gone,  I 
stayed,  hoping  this  religious  conlideuce  of 
the  Lieutenant  might  work  the  Captain  into 
remorse,  but  it  was  all  in  vain.  I  persisted  in 
my  former  assertions  that  repentance  could 
not  be  true  which  was  not  attended  with 
meekness,  humility,  and  patience ;  but  he 
turning  from  me,  and  looking  into  his  book, 
and  refusing  to  give  me  an  answer,  I  left  him 
too,  wishing  him  a  better  mind." 

In  relieving  contrast  to  all  this  comes  the 
account  that  follows  of  the  poor  simple- 
hearted  Pole.  Him  Horneck  found  with 
Stern ;  and  ''  while  Dr.  Burnet  went  with 
the  Lieutenant  to  the  fire-side,"  he  proceeds, 
"  I  entered  into  discourse  with  the  Polonian, 
who  gave  me  his  confession  iu  High  Dutch, 
written  from  his  own  mouth  by  the  Lieutenant, 
and  signed  by  him,  the  Polonian.  1  asked 
whether,  as  he  hoped  for  mercy  of  the  great 
God,  he  believed  the  things  said  in  that  con- 
fession to  be  true  or  noV  He  answered.  Yes: 
whereupon,  to  be  fully  satisfied,  I  desired  a 
German  gentleman  then  present  to  read  it 
over  again  in  his  and  my  hearing,  and  to 
read  it  distinctly,  that  in  case  there  were  any 
mistakes  in  it  he  might  rectify  it ;  for,  as  I 
was  willing,  I  said,  he  should  clear  himself, 
so  I  should  be  sorry  he  should  asperse  another 
man,  or  say  anything  of  him  that  might 
unjustly  reflect  upon  his  reputation.  He 
promised  me  that  he  woulcl  attend  care- 
fully, and  take  notice  of  every  expression, 
which  accordingly  he  did ;  and,,  finding  a 
mistake  in  the  paper  in  point  of  time,  he  im- 
mediately gave  notice  of  it,  which  I  caused 
to  be  rectified ;  and,  having  heard  it  read 
over  before  him,  I  charged  him  once  more, 
as  he  was  to  give  an  account  to  God  iu  a 
day  or  two,  to  tell  me  whether  things  were 
carried  on  and  managed  in  those  circum- 
stances as  are  mentioned  in  the  paper  ?  To 
which  he  religiouslv  answered  in  the  affirm- 


ative. I  asked  him  tlioreupon  how  long  he 
had  been  a  Protestant  of  the  Augsburg 
Confession  'i-  for  he  had  been  bred  a  Papist, 
To  which  he  answered,  ever  since  his  last 
sickness ;  which,  as  I  remember,  he  said,  was 
about  Michaelmas  last,  when,  being  told 
that  the  Protestant  religion  was  more  con- 
formable to  the  word  of  God,  he  consented 
to  embrace  it,  and  hath  kept  to  it  ever  since. 
I  demanded  of  him  to  tell  me  seriouslv 
whether  he  had  not  led  a  very  debauched 
life  formerly,  which  made  him  venture  upon 
that  late  inhuman  enterprise  i?  He  told  me 
No ;  and  that  he  had  been  so  far  from 
committing  any  such  crime  heretofore,  that 
he  had  had  the  good  fortune  to  live  with 
masters  who  were  sober,'  and  men  that  were 
enemies  to  disorder  and  debauchery  ;  that, 
according  to  his  capacity,  he  had  always 
made  conscience  of  grosser  sins,  and  had 
been  very  punctual  in  saying  tliose  prayers 
he  had  been  taught,  either  by  his  parents  ^or 
such  persons  as  he  conversed  with;  and  that 
Captain  Vratz,  wlien  he  bid  him  shoot  Mr. 
ThyuTi,  told  him  that  it  was  here  as  it  was . 
in  Poland,  wliere  the  servant  that  doth  his 
master's  command  in  such  cases  is  blame- 
less, and  the  master  bears  all  the  burthen ; 
and  that  prevailed  with  him,  though  he 
found  no  small  reluctancy  in  his  breast,  and 
pleaded  with  the  Captain  about  the  heinous- 
ness  of  shedding  innocent  blood.  I  then 
endeavoured  to  find  out  what  kind  of  re- 
pentance he  felt  in  himself,  whether  it  pro- 
ceeded from  fear  of  a  shameful  death  |  or 
from  an  hatred  of  sin  and  love  to  God ; 
whereupon  he  gave  me  such  an  account  as 
his  honest  simplicity  dictated  to  him,  and 
said  that,  if  he  were  to  live  any  longer  in, 
this  world,  he  verily  thouglit  this  one  sin 
would  keep  his  soul  so  awake  for  the  future, 
that  it  would  not  be  an  easy  matter  to  make- 
him  act  again  against  his  conscience :  this- 
had  roused  him,  and  he  now  perceived  the 
sweetness  of  a  good  life,  and  keeping  close 
to  the  ways  of  God.  He  was  sensible  he 
had  deserved  the  punishment  the  law  would 
inflict  upon  him;  and  all  his  confidence 
was  in  the  blo()<l  of  Jesus,  who  knew  how 
he  was  drawn  in  and  the  plainness  of  his 
temper  wrought  upon  by  the  Captain's 
subtilty.     However,  he    freely  forgave  him, 


72 


ENGLISH  CAUSES  CELEBRES. 


and  commended^  his  soul  into  the  liands  of 
God." 

Returning,  however,  once  more  to  Vratz, 
■whose  extraordinary  character  seems  to  have 
most  excited  his  imagination,  the  good 
Doctor  says,  in  conclusion — • 

"•  I  was  at  first  in  some  doubt  whether  I 
should  publish  the  Captain's  answers  to  my 
queries  and  expostulations,  because  some  of 
them  savour  of  profaneness :  yet,  considering 
that  the  Evangelist  hath  thought  tit  to  ac- 
quaint the  world  witli  the  ill  language  of 
the  one,  as  well  as  with  the  penitent  ex- 
pressions of  tlie  olher  malefactor,  I  was 
willing  to  follow  that  great  example ;  hoping 
that  those  loose  discourses  of  the  man  may 
serve  as  sea-marks  to  warn  passengers  from 
ruiming  upon  those  sands.  ITiat  which  I 
chiefly  observed  in  him  was,  that  honour 
and  bravery  Avas  tlie  idol  he  adored,  a  piece 
of  preposterous  devotion  which  he  maintained 
to  the  last,  as  if  he  thought  it  would  merit 
praise  not  to  recede  from  what  he  had  once 
said,  though  it  was  with  the  loss  of  God's 
favour  and  the  shipwreck  of  a  good  con- 
science. He  considered  God  as  some  gene- 
rous, yet  partial  prince,  who  would  regard 
men's  blood,  descent,  and  quality,  more  than 
their  errors,  'and  give  vast  grains  of  allow- 
ance to  their  breeding  and  education  ;  and 
possibly  the  stout  behaviour  of  some  of  the 
ancient  Roman  bravos  (for  he  had  read 
history)  might  roll  in  his  mind  and  tempt 
him  to  write  copies  after  those  originals  ;  or 
to  think  that  it  was  great  to  do  ill,  and  to 
defend  it  to  the  last.  'Whether  after  my 
last  conference  with  him  he  relented,  I  know 
not.  Those  that  saw  him  go  to  his  execution 
observed  that  he  looked  undaunted,  and  with 
a  countenance  so  steady  that  it  seemed  to 
speak  his  scorn,  not  only  of  all  the  spectators 
that  looked  upon  him,  but  of  death  itself." 

It  appears  that  reports  liad  got  abroad  that 
Vratz  had  grossly  insulted  the  Doctor  in  the 
course  of  their  conversations  in  the  prison ; 
but  this  Horneck  distinctly  denies. 

The  tlu-ee  unfortunate  men  were  executed 
togetlier  on  Friday,  the  lOth  of  March,  on 
the  spot  where  they  had  committed  the 
murder.  "  Gibbets,"  says  the  Domestic 
Intelligence  newspaper  of  the  9th,  "  are 
prepared,    and     many    hundred     standings 


taken  up  by  persons  of  quality  and  others.' 
Burnet's  narrative,  already  quoted,  has  de- 
scribed their  behaviour  on  tlie  scaffold  ;  and 
his  account  of  the  undaunted  demeanour  of 
'^''ratz  is  confirmed  by  Sir  John  Reresby. 
"  The  Captain,"  says  Reresby,  "  died  with- 
out any  the  least  symptom  of  fear,  or  offering 
at  the  least  glance  of  reflection  on  Count 
Konigsmark  ;  and,  seeing  me  in  my  coach 
as  he  passed  by  in  the  cart,  he  made  a  bow 
to  me  with  the  most  steady  countenance,  as 
he  did  to  several  of  the  spectators'  he  knew 
before  he  was  turned  off.  In  short,  his  whole 
carriage,  from  the  flrst  moment  he  was  ap- 
prehended to  the  last  that  he  resigned  his 
breath,  savoured  much  of  gallantry,  but  not 
at  all  of  religion."  The  Domestic  Intelli- 
gence in  like  manner  tells  us  that  the  Cap- 
tain '^  continued  resolute  to  the  last,  having 
his  eye  very  often  upon  the  Duke  of  Mon- 
mouth, who  stood  in  a  balcony  not  far 
distant  from  the  place  of  execution." 
"  'S'^ratz,"  says  Evelyn,  "  told  a  friend  of 
mine  who  accompanied  him  to  the  gallows, 
and  gave  him  some  advice,  that  he  did  not 
value  dying  of  a  rush,  and  hoped  and  be- 
lieved God  would  deal  with  him  like  a 
gentleman.  Never  man  went  so  unconcerned 
for  his  hard  fate."  \\\  the  treatment  of  his 
remains,  this  conductor  of  the  assassination, 
and  most  criminal  by  far  of  the  three  Avho 
were  present  and  who  suffered  for  it,  was  in 
fact  honoured  with  something  of  the  dis- 
tinction which  he  so  pertinaciously  main- 
tained to  be  his  due.  "  I  went,"  continues 
Evelyn,  "  to  see  the  corpse  of  ^"ratz,  the 
King  permitting  that  his  body  should  be 
transported  to  his  own  country,  he  being 
of  a  good  family  ;  it  being  one  of  the  first 
which  was  embalmed  by  a  particular  art, 
invented  by  one  "William  Russell,  a  coffin- 
maker,  which  preserved  the  body  without 
disboweling,  or  to  appearance  using  any 
bituminous  matter.  The  flesh  was  florid, 
soft,  and  full,  as  if  the  person  were  only 
sleeping.  He  had  now  been  dead  near  fifteen 
days,  and  lay  exposed  in  a  very  rich  coffin, 
lined  with  lead,  too  magnificent  for  so  daring 
and  horrid  a  murderer."  To  compensate 
for  this,  the  much  less  guilty  Borosky  was 
ordered  to  be  hung  in  chains  ;  and  they  fixed 
up  the  corpse  of  the  Polauder  at  the  eastern 
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extremity  of  tlie  nietrojiolis,  on  tlie  way-side 
between  Mile-end  and  How, 

The  last  meditations,  ])iayers,  and  con- 
fessions of  Lieutenant  John  Stern,  or  what 
he  himself  in  a  letter  to  Burnet  calls 
his  "  Little  Writings,"'  were,  according  to 
his  desire,  given  to  the  world  after  his  deatli. 
It  is  evident,  from  wliat  we  liave  already 
seen  of  this  well-meaning  hut  weak  and 
excitable  being,  that  he  was  cut  out  by 
nature  rather  for  a  religious  missionary  than 
a  murderer ;  he  appears  to  have  been  as 
little  a  person  of  cruelty  and  violence,  either 
by  original  disposition  or  by  habit,  as  any 
man  tliat  ever  lived  :  lie  was  led  to  take 
part  in  the  action  for  which  lie  suffered  by 
mere  thouglitlessness,  and  a  romantic  friend- 
ship or  gratitude,  under  the  ascendancy  of 
a  mind  much  stronger  tlian  his  own.  Under 
the  influences  of  a  difl'erent  kind  to  which 
he  was  subjected  in  the  prison,  we  see  the 
assassin  suddenly  transformed  into  the  saint 
and  enthusiast,  breathing  nothing  but 
heavenly  raptures.  Of  his  sincerity  in  his 
new  profession  of  the  reality  of  the  change 
wrought  upon  him,  no  doubt  can  be  enter- 
tained ;  indeed,  it  was  not  so  much  a  change 
as  it  was  the  natural  tendency  of  his  mind 
for  the  lirst  time  allowed  fiiir  development 
and  expression.  The  paper  entitled  his 
'  Meditations'  is  a  curious  specimen  botli  of 
the  fervovir  of  his  piety  and  of  the  innocent 
vanity  common  to  characters  of  his  class. 
It  is  far  too  long  to  be  quoted  entire,  running 
on,  as  it  does,  to  no  fewer  than  twenty-five 
heads,  besides  an  appendix  of  sundry  me- 
moranda, verses,  &c.  ;  but  a  few  short  pas- 
sages will  show  the  sort  of  matter  it  consists 
of,  and  the  tone  in  whidi  it  is  written. 
The  poor  doomed  Lieutenait  evidently  en- 
joys his  new  vocation  of  a  preacher,  and 
lays  about  him  to  the  right  and  left  with 
extraordinary  vigour,  if  not  exactly  in  the 
most  scientific  style.  Tlie  foJowing  is  one 
of  his  twenty-five  paragraphs  «•  sections  of 
mixed  warning  and  denouncement — that 
numbered  the  ninth  : — 

"  And  now,  ye  that  are  govenors  of  the 
world,  abstain  from  anger  ;  exercee  justice ; 
let  not  the  swortl  grow  rusty  in  thescabbard, 
though  you  begin  with  mine  own  ^ead ;  let 
the  will  of  the  Lord  be  done.      Ye  princes 


and  great  lords,  do  the  same;  have  an  eye 
upon  your  officers,  and  take  notice  how, 
instead  of  doing  justice  to  the  widows  and 
orphans,  they  go  about  banrjueting,  visiting 
of  play-houses,  jdaying,  and  hunting  ;  the 
rest  I  will  not  name,  for  fear  of  giving  scan- 
dal to  the  younger  sort  :  see  that  none  of 
them  take  bribes,  for  unjust  bribing  cries  to 
heaven  for  vengeance.  By  the  word  govern- 
ors, I  luiderstand  kings,  princes,  viceroys, 
lords  of  countries  and  provinces  in  Chris- 
tendom ;  colonels,  captains,  and  whatever 
titles  they  may  have.  Punish  none  that  are 
innocent ;  release  rather  ten  that  are  guilty 
than  condemn  one  innocent  man.  Ye  kings, 
princes,  and  presidents,  let  no  proud  and 
phantastic  dresses  be  allowed  of  in  your 
land,  for  through  pride  the  angel  turned 
devil.  Ye  fathers  and  mothers,  clothe  your 
children  decently  when  they  are  little ;  when 
they  grow  big,  they  soon  become  bad  enough. 
Let  no  man  be  taxed  or  rated  above  his 
ability :  oppress  not  the  poor ;  rather  help 
him  to  bear  his  burthen  as  much  as  it  is 
possible." 

Other  addresses  in  a  similar  strain  are 
afterwards  made  to  persons  priding  them- 
selves in  dress :  to  officers,  colonels,  and 
great  men ;  to  gentlemen,  burgomasters,  al- 
dermen, and  grand  bailiffs;  to  bishops, 
abbots,  and  deacons;  to  merchants,  seamen, 
and  skippers ;  to  doctors  of  the  civil  law, 
proctors,  and  advocates ;  to  drunkards, 
ranters,  blasphemers,  ami  underminers  of 
their  neighbours;  to  tradesmen  and  arti- 
ficers ;  to  prisoners.  Then  comes  the  twenty- 
third  head  of  the  discourse,  which  is  worth 
quoting  : — 

"  I  had  almost  forgotten  the  common  sol- 
dier, which  I  would  not  willingly  do,  for 
there  is  great  philosophy  to  be  found  among 
them;  i.  e.  there  is  nothing  in  the  world  but 
you  may  find  it  among  soldiers  :  you  find 
learned  and  unlearned,';  good  and  bad,  holy 
and  profligate  men;  you  find  some  who 
really  aim  at  the  kingdom  of  God,  and  others 
who  sutler  themselves  to  be  blinded  by  the 
devil,  and  live  according  to  his  will ;  nay, 
many  strangers  which  no  man  knows  who 
they  are  ;  one  fears  God,  another  blasphemes 
him  :  in  a  word,  you  have  among  the  soldiers 
pious  and   im})ious  men ;    and  if  a  soldier 
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leads  a  good,  life  it  may  be  said  to  be  stricter 
than  a  Capuchin's ;  but  such  a  one  is  a  crea- 
ture very  despicable,  yet  more  or  less  accord- 
ing to  the  country  he  lives  in.  When  an 
enemy  knocks  at  your  gates,  ye  great  ones ! 
and  you  can  but  get  soldiers,  you  rejoice  ex- 
ceedingly ;  but  if  God  give  you  peace  again, 
I  am  sure  you  have  no  command  from  him 
that  they  who  served  you  faithfully  should 
be  cashiered  and  sent  away  without  pa3%  and 
those  which  staj''  behind  should  scarce  have 
bread  enough  to  eat.  I  suppose  they  are  crea- 
tures created  of  God  and  redeemed  as  well 
as  you.  He  that  wrongs  them  wrongs  God 
in  heaven.  Here  I  must  die  for  a  man's  for- 
tune with  whom  I  never  changed  word  all  my 
life,  for  a  woman  which  I  never  saw ;  nay, 
for  a  man  that  is  dead,  Avhom  I  never  had  a 
view  of :  and  are  not  these  very  great  things  ? 
I  leave  it  to  every  man's  consideration  ;  it 
would  grieve  a  man;  I  confess  it  is  a  little 
liard ;  yet  be  it  as  God  pleases,  I  have  entirely 
resigned  myself  to  his  will.  And  now  I  will 
tell  you  all  that  I  have  loved  in  the  world. 
Next  to  God  and  his  holy  pjrecepts  I  have 
loved  my  neighbour  till  the  late  misfortune 
befel  me ;  I  have  ever  had  a  great  fancy  to 
travel,  and  from  a  child  have  had  inclina- 
tions to  be  a  soldier,  which  desire,  as  that  of 
travelling,  hath  yet  much  decreased  with 
time.  A  courtier's  life  I  never  much  aft'ect- 
ed,  because  the  court  is  generally  crowded 
with  a  sort  of  politicians  which  are  no  better 
than  dissemblers.  A  learned  and  experienced 
man  I  always  had  a  very'  great  esteem  for, 
whether  he  were  rich  or  poor  :  for  I  have  met 
with  both  sorts.  Lastly,  I  have  had  a  pecu- 
liar love  for  three  things,  yet  have  been  most 
miserably  cheated  by  them;  yea  these  three 
were  insti-uments  I  made  use  of  that  day  I 
came  into  the  late  misfortune.  I  tliought  I 
had  an  excellent  friend  in  the  Captain,  but 
have  been  sadly  deceived  in  him,  and  seduced 
by  him — that  is  one  thing.  Secondly,  I  have 
been  no  hater  of  women,  and  here  also  I  have 
been  cheated.  I  have  also  had  a  great  love 
for  horses,  and  when  that  late  misfortune  be- 
gan was  upon  the  back  of  one." 

Having  thus  at  last  struck  into  a  biogra- 
phical vein,  he  pursues  that,  with  some  inter- 
ruptions, through  the  greater  portion  of  the 
two  following  sections : — 


"XXIV.  I  shall  in  the  last  place  briefly 
acquaint  you  with  my  course  of  life.  About 
twenty-seven  years  ago  my  father,  of  blessed 
memory,  sent  me  out  of  Swedeland  to,Ger- 
manland,  where  for  two  years  together  I  went 
to  school.  Two  years  after  that  came  the 
Muscovites,  which  obliged  us  to  fly  back  to 
Swedeland.  About  twenty-three  years  ago 
I  left  Sweden  and  went  towards  Pomerania, 
where  I  served  the  Elector  of  Brandenburg  a 
quarter  of  a  year;  from  thence  I  went  through 
Poland  towards  the  German  Emperor's  domi- 
nions. From  Bohemia  I  travelled  into  the 
Netherlands ;  from  thence  into  France ;  from 
France  again  into  the  Netherlands  with  the 
army.  After  the  peace  I  went  back  to  Bohe- 
mia, Austria,  and  Hungary,  and  after  that 
again  to  the  Netherlands,  where  I  stayed 
eight  years ;  from  thence  I  Avent  farther  to 
Holland.  Denmark,  Sweden,  Poland,  and  then 
to  Holstein,  which  was  in  the  year  '81. 
During  these  twenty-three  years  I  have  been 
a  Papist  twelve  years,  because  I  was  com- 
monly all  that  time  iri  Popish  territories ;  but 
in  Holstein,  in  the  year  "81,  I  turned  again 
to  the  Lutheran  religion,  in  which  I  was  bom 
and  baptised,  and  in  that,  God  willing,  I 
mean  to  die.  I  could  no  longer  bear  with 
the  Popish  religion,  because  of  their  many 
saints  and  intercessors.  There  is  no  religion 
comes  nearer  to  mine  than  that  of  the  Pro- 
testants in  England:  God  grant  they  may 
live  in  peace  with  the  Calvinists,  to  prevent 
quarrels,  and  in  OT)position  to  the  Papists.  . . . 

"  XXV.  And  now  I  will  let  you  know  how 
I  came  to  that  late  misfortune  here  in  London. 
About  the  end  of  October  last  I  came  to  Lon- 
don and  lodged  in  the  city,  near  the  Royal 
Exchange,  in  Eroad-steet,  in  the  Dutch  Or- 
dinary, at  the  s'gn  of  the  City  of  Amsterdam. 
When  I  had  b«en  there  a  month  a  gentleman 
came  to  lodge  there  wlio  called  himself  Val^ 
lichs,  but  his  name  is  A-'ratz.  He  and  I  began 
to  be  acquainted  :  at  last  he  told  me  he  had 
a  request  to  me ;  to  whom  I  replied  that  to 
the  utmost  ')f  my  power  he  might  command 
me.  To  tlis  lie  said  he  had  a  quarrel  with  a 
gentleman,  and  desired  me  to  be  his  second. 
I  told  lum,  without  any  consideration,  I 
would.  A  ibrtnight  after  lie  told  me  that  it 
was  good  living  thereabouts,  and,  if  I  would 
take  a  lodging  in  that  place  during  the  four 
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weeks  be  should  stay  in  London,  he  would 
pay  for  me.  Hereupon  he  took  four  servants  : 
sometimes  he  was  for  marrying,  sometimes  for 
lighting  ;  and  if  he  could  get  one  wlio  would 
kill  the  gentleman  he  said  he  would  give  him 
200.  nay  300  dollars.  There  it  rested  for  a 
while.  He  dismissed  two  of  his  servants,  and 
was  going  for  France  or  Holland.  Tlie  two 
servants  continued  without  places.  Six  days 
after,  I  took  leave  of  my  acquaintance;  and, 
after  my  things  had  been  two  days  on  ship- 
board, I  went  to  the  Lutheran  church,  where  I 
received  a  letter  from  Captain  Vratz.  Oh,  un- 
happy letter !  The  contents  were  as  follows  : — 
'  Sir,  I  am  sorry  I  could  not  have  tlie  honour 
to  take  my  leave  of  you  ;  but  be  it  all  to  your 
advantage.  I  am  going  to  France,  yet  have 
not  as  yet  a  certain  commission.  In  the  mean 
while  be  pleased  to  continue  either  at  Mr. 
Block's,  or  in  the  City  of  Amsterdam,  where  I 
will  not  fail  to  pay  for  all.  I  am,  your  obliged 
servant,  De  Vkatz,  alias  De  Vallichs.' 
After  I  had  read  this  unhappy  letter  I 
changed  my  resolution,  and  stayed  here,  and 
fetched  my  things  from  the  ship,  and  went  to 
lodge  in  Blackmore-street.  About  ten  weeks 
after  he  returns  to  London,  sends  for  me,  and 
I  came ;  and  himself  took  a  lodging  in  West- 
minster, where  I  was  with  him ;  and  the 
Count  himself  lay  one  night  in  the  Captain's 
and  my  lodging.  Tlie  Captain  then  asked 
me  how  Mr.  Thynn  did:  I  told  him  I  could 
not  tell,  for  I  had  never  seen  him.  There- 
upon he  told  me  I  must  see  now  how  to  order 
it  that  I  may  come  at  him,   if  I  could  get 

but  some  stout  fellows Do  you  know  no 

Frenchman  about  town,  or  what  other  people 
there  is?  I  said  I  would  see.  Then  he 
added,  Could  not  one  get  an  Italian  who 
might  dispatch  him  ?  I  would  give  him  300 
or  400  dollars.  I  said  I  knew  none.  Here- 
upon he  got  four  brace  of  pistols  ;  tln-ee  little 
ones,  and  one  brace  of  great  ones — the  great 
ones  and  one  brace  of  little  ones  he  had  by  him 
before,  and  two  long  swords — and  then  said. 
Now  he  is  a  dead  man.  He  prayed  me  to 
cause  two  poniards  to  be  made,  whereof  lie 
gave  me  the  draught,  but  I  would  not  do  it. 
And  now  he  had  a  mind  to  draw  in  a  great 
many  more.  At  last  I  had  a  very  sti-ange 
ominous  dream.  He  saw  I  was  musing,  and 
then  asked  me  what  I  ailed.      I  told  him : 


and  he  laughed  saying,  there  was  no  lieed  to 
be  given  to  dreams  :  yet  the  dream  proved  too 
true.  Now  I  saw  lie  was  ri'solvcd  to  kill  him; 
Avheu  therefore  he  importuned  me  to  engage 
more  men  in  tlie  business,  I  told  him.  What 
can  you  do  with  so  many  people?  cannot  you 
take  three  horses  ?  j'^ou  will  have  use  for  no 
more.  Hereupon  he  fetched  out  money,  and 
on  the  Friday  before  the  murder  was  done 
he  bought  three  horses.  On  Smuhay  follow- 
ing he  told  me,  I  shall  get  a  brave  fellow 
(that  was  the  miserable  Polonian)  who  came 
to  town  on  Friday  ;  and  the  Sunday  after,  he 
killed  the  gentleman  (according  to  order  from 
his  master,  and  you  know  who  his  master 
was),  myself  behig  then,  alas!  in  the  com- 
pany. Half  an  hour  past  four  the  gentleman 
went  by  in  his  chariot  before  our  window. 
Thereupon  we  went  for  the  horses,  and  after- 
wards rid  toward  the  Pall-mall,  where  we  met 
the  gentleman  in  his  chariot :  I  rid  before  the 
coach  ;  the  Captain  went  close  by  it,  and  then 
cried,  Hold  !  and  showed  the  Polonian  the 
man  in  the  coach,  who  thereupon  gave  fire 
and  shot  four  or  five  bullets  into  his  body. 
They  say  he  lived  till  next  morning  and  then 
died.  On  Monday  following  we  were  all 
taken  prisoners,  and  must  now  die  too ;  we 
have  yet  four  days  to  live:  the  great  God 
pardon  us  this  sin,  for  Christ  his  sake.  Amen. 
For  I  repent  from  the  bottom  of  my  heart 
that  in  my  old  age,  to  which  I  was  advanced 
with  honour,  I  should  come  to  this  disaster : 
but  it's  done,  and  cannot  be  remedied.  It  is 
written,  '  The  days  of  our  years  ain?  i'ew,  and 
when  we  come  to  our  best  age  it  is  then  but 
labour  and  sorrow.' 

"  Memora,i(hm.— The  letter  the  Ca])tain 
showed  me  one  day  was  to  this  pur]iose  :  '  1 
have  given  Captain  Vratz  full  commission  to 
dispose  of  the  places  of  captain  or  lieutenant 
to  whomsoever  he  shall  find  capable  of  it.'  So 
far  I  read  the  letter ;  five  lines  lower  stood 
these  words,  '  600  dollars,'  which  was  not  the 
Captain's  hand  or  writing;  it  was  High  Dutch, 
I,  seeing  the  letter,  threw  it  down  upon  the 
table,  but  he  put  it  up;  and  underneath  the 
letter  was  signed,  'Konigsmark.'  Thus  much 
I  saw,  but  made  no  further  rellections  upon 
the  letter,  because,  God  knows,  I  was  blinded. 

"  Another  memorandum  I  have  forgot  in 
the  papers  which  after  my  death  are  like  to  be 
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published,  viz. :  It  liath  been  twice  in  my 
thoughts,  when  Captain  A'ratzwas  in  Holland, 
to  go  and  tell  Mr.  Tliynn  what  the  Captain 
intended  against  him,  but  I  still  forgot 

"  The  Captain  desired  me  that  I  would 
cause  two  daggers  to  be  made,  because  at  first 
it  was  resolved  we  should  fall  upon  Mr. 
Thynn  on  foot,  and  he  would  have  had 
some  Italian  or  another  to  thrust  them  into 
Mr.  Thynn"s  body ;  yet  I  neither  looked  out 
for  a  man  iit  for  that  purpose,  nor  would  I 
cause  those  daggers  to  be  made.  The  mus- 
quetoon,  or  the  gun,  I  fetched  indeed,  but  it 
was  out  of  a  liouse  which  the  Captain  de- 
scribed to  me." 

The  paper,  which  was  translated  from  the 
original  German  by  Horneck,  concludes  with 
some  pious  ejaculations  in  prose  and  verse ; 
the  latter  being  portions  of  hymns  usually 
sung  in  the  Lutheran  churches. 

The  Confession  made  in  prison  by  the  Po- 
loniau  was  also  published,  and  it  is  short 
•enough  to  be  giveii  entire.  It  does  not  add 
much  to  the  detail  of  facts  already  given,  but 
the  temper  and  expression  are  characteristic. 
It  is  as  follows : — 

"  I,  George  Borodzycz,  do  here,  in  a  few 
words,  intend  to  make  known  to  the  world 
how  I  came  into  the  service  of  Count  Konigs- 
mark.  About  eighteen  months  ago  I  was  re- 
commended by  letters  to  the  Quarter-master- 
general  Kemp,  at  Staden,  and  from  thence  I 
was  to  be  sent  to  the  Count  at  Tangier ;  but 
by  reason  of  the  hard  winter  I  was  stopped,  for 
the  ship  in  which  I  was  to  go  stuck  in  the  ice 
in  the  river  Elbe;  this  made  me  stay  till 
further  order.  In  March  last  I  received  a 
letter  whicli  ordered  me  to  go  and  stay  in  a 
manor  belonging  to  the  Count  in  the  bishop- 
ric of  Bremen,  and  there  expect  new  orders 
from  the  Count.  At  last  I  received  a  letter 
with  orders  to  come  by  land  for  Holland;  but, 
destitute  of  an  opportunity,  I  staid  till  the 
12th  of  November,  1681,  And  then  new  or- 
ders came  that  I  should  come  for  England  to 
the  Count's  brother,  where  I  should  fetcli 
horses  and  convey  them  to  Sti'asburg.  And 
accordingly  I  lellt  Hamburg  the  2ith  of 
December,  1681,  and  was  at  sea  till  the  4  th 
of  February,  1682.  When  I  came  to  Lnn- 
•don  I  lay  the  first  night  in  the  city,  hard  by 


the  Royal  Exchange,  at  one  Block's,  and 
from  thence  I  was  conducted  to  the  Count's 
brother,  and  from  thence  to  the  Count  him- 
self, who  was  to  be  my  master.  When  I  came 
to  him.  Captain  Yratz  being  with  him,  my 
Lord  told  me  I  should  be  with  Captain  Vratz 
three  days,  till  his  (i.  e.  the  Count's)  baggage 
and  goods  he  had  on  shipboard  came.  Where- 
upon the  Captain  said  he  would  send  his  man 
for  me  next  day,  Avhich  was  Sunday,  which 
he  did  accordingly,  I  went  with  his  man, 
and  my  Lord  charged  me  I  should  do  what 
Captain  Vratz  should  order  me  to  do.  I  went 
thereupon  to  my  chamber  and  said  the  Lord's 
Prayer,  On  Sunday,  about  one  of  the  clock, 
came  up  the  Captain's  man  for  me  and 
brought  me  to  the  Captain,  When  I  saw 
him  he  told  me,  '  It  is  well  yoii  are  come,  for 
I  have  a  quarrel  v/ith  an  English  gentleman; 
I  did  formerly  send  him  two  challenges,  but 
he  answered  them  not :  whereupon  Count 
Konigsmark  and  myself  went  for  France ;  bvit 
that  gentleman  sent  six  fellows  after  us  who 
were  to  kill  the  Count  and  me.  Accordingly 
they  came  on  us;  the  Count  received  two 
wounds :  we  killed  two  of  them ;  and  I  am 
now  come  hither  to  attack  that  gentleman  in 
the  open  streets  as  a  murderer;  and,  as  he 
hath  begun,  so  I  will  make  an  end  of  it.' 
Whereupon  he  gave  me  the  gun  which  I 
should  make  use  of  to  kill  him.  When 
hereupon  I  pleaded  with  Captain  Yratz  and 
showed  myself  unwilling,  saying  that  if  we 
were  taken  we  should  come  to  a  very  ill  end, 
he  answered,  I  need  not  trouble  myself  about 
that ;  if  we  should  be  taken  prisoners  it  was 
he  that  must  suffer  for  it,  not  I ;  and  for  my 
service  he  would  recommend  me  to  Count 
Konigsmark,  Whereupon  I  thought  with  my- 
self that  it  might  be  here  as  it  is  in  Poland, 
viz.,  where  a  servant  doth  a  thing  by  his 
master's  order,  the  master  is  to  sutler  for  it, 
and  not  the  servant. 

"  We  went,  therefore,  soon  after  for  our 
horses  and  rid  toward  the  Pall-mall.  The 
Captain  told  me,  '  I  will  stop  the  coacli,  and 
do  you  fire  upon  the  gentleman ; '  which  was 
done  accordingly.  Lord  have  mercy  upon 
me! 

"  I  am  heartily  sorry  that  my  honest  parents 
must  receive  this  unwelcome  news  of  me ;  the 
Almighty  God  take  care  of  my  soul !    I  have 
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great  confidence  in  Almighty  God,  and  know 
that  he  hath  oll'eied  liis  Son  upon  the  cross  lor 
the  sins  of  all  mankind,  Thereibre  I  believe 
that  satisfaction  was  also  made  for  my  sins; 
and  in  this  faith,  in  the  name  of  God,  I  will 
die.  Lord  Jesu,  give  me  a  happy  end,  for 
thy  bitter  death  and  passion  sake.     Amen. 

"  What  pity  it  is  that  I  should  be  about 
the  space  of  seven  weeks  upon  the  sea  betwixt 
Hamburg  and  London,  and  in  great  danger 
day  and  night,  and  yet  should  fall  at  last  into 
this  unexpected  misfortune !  I  can  bear  wit- 
ness, with  a  good  conscience,  that  I  knew 
nothuig  of  the  business  aforehand.  The  great 
God  pardon  those  men  that  have  brought  me 
to  this  fall!  God  keep  every  mother's  child 
from  all  such  disasters,  for  Christ  his  sake ! 
Amen. 

"  And  I  desire  the  Doctor  to  pray  for  me, 
and  to  let  all  the  world  know  my  innocence 
after  I  am  dead,  that  men  may  see  and  fear." 

The  remains  of  the  murdered  man  were  not 
finally  disposed  of  without  some  little  com- 
motion. "  Orders  are  taken,"'  says  a  para- 
graph in  the  Domestic  Intelligence,  dated 
loth  February,  '■  for  embalming  tlie  body  of 
Thomas  Thynn,  Esq.,  lately  murdered,  and 
which,  it  is  said,  will,  for  some  reasons,  be  kept 
unburied  a  considerable  time.  Most  of  his 
servants  are  going  into  mourning,  and  we  learn 
that  letters  have  been  dispatched  to  Lady  Ogle 
to  advertise  her  of  the  tragical  disaster."  "  We 
hear,"  says  the  same  contemporary  chronicle, 
in  the  hrst  week  of  March,  ''  that  a  sump- 
tuous moimment  is  preparing  for  Thomas 
Thynn,  Esq.,  and  that  he  will  be  interred  in 
Westminster  Abbey."  Thynn  accordingly 
lies  buried  at  the  west  end  of  the  south  aisle  of 
the  abbey,  under  a  marble  monument  erected 
at  the  cost  of  his  executor,  John  Hall,  Esq.,  of 
Bradford,  in  Wilts,  who  had  married  one  of 
his  sisters.  On  the  base  is  to  be  seen  a  repre- 
sentation of  the  murder,  with  a  short  inscrip- 
tion in  English  simply  recording  the  event, 
A  much  longer  Latin  inscription,  wliich  has 
been  preserved,  and  which  hinted  broadly  at 
the  guilt  of  Konigsmark,  and  the  inHuences 
to  which  he  owed  his  escape,  v,as  intended  to 
be  engraven  on  the  stone,  but  Bishop  Sprat, 
the  Dean,  would  not  suffer  it.  Small,  servile 
Sprat  had,  iu  this  instance,  a  better  excuse 


than  he  always  had  for  pandering  to  the  wishes 
of  power ;  for  of  course  it  would  not  have  been 
decent,  or  proper  in  any  sense,  that  a  person 
who  had  been  acquitted  of  a  criminal  charge 
by  a  legal  tribunal  should  be  thus  publicly 
denounced  as  guilty.  Thynn  himself  seems 
to  have  had  very  little  merit  worth  remember- 
ing in  an  epitaph,  nor  would  anythhig  about 
him,  but  for  his  weaUh  and  his  murder,  have 
procured  him  a  posthumous  celebrity.  The 
character  he  left  was  that  of  a  dissipated  man 
of  fashion ;  and  one  incident  of  his  life, 
which,  taken  along  with  liis  tragic  end,  gave 
occasion  to  a  pointed  popular  saying,  goes 
rather  beyond  the  common  beaten  track  of 
fashionable  profligacy.  He  is  charged  with 
havuig,  before  his  alliance  with  Lady  Ogle, 
seduced  another  lady  under  a  promise  of  mar- 
riage; so  that  it  was  said  he  would  not  havebeeii 
murdered  if  he  had  either  bedded  tlie  woman 
he  had  wedded  or  wedded  the  woman  he  had 
bedded.  Leaving  no  posterity,  he  was  suc- 
ceeded in  his  estates  by  his  cousin.  Sir  Thomas 
Thynn  (son  of  a  half  brotlier  of  his  father's), 
who  was  the  same  year  created  Baron  Thynu 
and  Viscount  W^eymouth,  titles  which  have 
descended  in  the  line  of  the  brother  of  the  first 
peer,  and  to  whicli  that  of  Marquis  of  Bath 
has  since  been  added.  The  first  discount 
Weymouth,  as  has  been  suggested  above,  was 
probably  the  Sir  Thomas  Thynn  mentioned  in 
the  report  of  the  trial;  and  the  jMr.  Tliynn 
there  mentioned  may  perhaps  have  been  his 
brother  Henry  Frederick,  the  grandiather  of 
the  second  Viscount,  These  relations  of 
Thynn's  are  said  to  have  urged  the  prosecu- 
tion of  the  persons  charged  as  his  murderers 
with  all  their  influence;  but  the  bloody  hand 
of  Borosky,  we  see,  showered  wealth  and  ho- 
nours upon  them  and  their  descendants. 

About  six  weeks  after  Thynn's  murder  an 
action  was  brought  against  his  executor  Hall 
by  a  Mr.  George  Potter,  upon  a  bond  which 
Thynn  had  granted  to  Potter  and  liis  wife,  to 
pay  them  500/.  in  ten  days  after  his  marriage 
with  the  Lady  Ogle,  which  they  were  to  assist, 
and  it  appeared  had  assisted,  in  bringing 
about.  Potter  recovered  a  verdict ;  but  Hall 
preferred  a  bill  in  Chancery  to  be  relieved 
from  the  bond,  as  given  upon  an  unlawful  con- 
sideration, and  in  compliance  with  this  prayer 
the  Master  of  the  Rolls,  belbre  whom  the  case 
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was  heard,  ordered  it  to  be  delivered  up,  and 
satisfaction  to  be  acknowledged  upon  the 
judgment.  Upon  this  Potter  petitioned  the 
Lord  Keeper  for  a  rehearing  of  the  case; 
which  was  reheard  accordingly,  when  his 
lordship  was  pleased  to  reverse  the  decree 
of  the  Master  of  the  Rolls,  and  to  order  Hall 
to  pay  the  500/.,  with  interest  and  costs. 
From  this  decision,  however,  Thynn's  execu- 
tor appealed  to  the  House  of  Lords,  and  there 
after  full  argument,  the  bond  was  finally  set 
aside.  A  report  of  the  case  may  be  found  in 
Shower's  Parliamentary  Cases.  It  appears 
that  Potter's  wii'e  was  the  person  whose 
services  Thynn  liad  taken  this  method  of 
securing,  and  it  was  not  denied  that  her  as- 
sistance had  1)een  of  use  in  bringing  about 
the  marriage,  in  which,  it  was  insisted,  there 
had  been  no  imposition  or  deceit  on  either 
side,  the  parties  being  both  persons  of  great 
quality  and  estate.  But  it  was  replied  that 
marriages  ought  to  be  procured  and  pro- 
moted by  the  mediation  of  friends  and  rela- 
tions, and  not  of  hirelings  ;  and  that  the  not 
vacating  such  bonds,  Avhen  questioned  in  a 
court  of  equity,  would  be  of  evil  example 
to  executors,  trustees,  guardians,  servants,  and 
other  people  having  the  care  of  children. 
As  for  the    Count   Konigsmark,    the   un- 


doubted contriver  or  at  least  instigator  of  the 
assassination,  he  found  it  expedient  to  export 
himself  from  this  country  as  fast  as  he  could 
after  he  had  paid  his  fees  and  got  out  of  the 
hands  of  the  officers  of  justice  at  the  Old 
Bailey.  His  foreign  biographers  record  this 
last  visit  which  he  ever  made  to  England  very 
compendiously,  "  He  there,"  says  the  Am- 
sterdam (1740)  edition  of  Moreri's  Grand 
Dictioiinaire  Historiqife,  professing  to  go  on 
the  authority  of  the  Grand  Dictionnaire  Uni- 
verse!. HoUandais,  "•  fell  dangerously  sick  '' — 
(il  y  toniba  dangereusement  malade) — which, 
taken  as  a  refined  way  of  insinuating  that  he 
got  into  a  scrape  by  which  he  was  in  danger 
of  being  hanged,  would  not  be  easily  paralleled 
among  the  daintinesses  of  human  speech. 
The  Dictionary  goes  on  to  tell  us  that  after  this 
English  fit  of  sickness  the  Count  came  back  to 
France,  where  the  King  gave  him  the  regiment 
of  Furstemberg,  which  he  commanded  all  the 
rest  of  his  life.  The  fact  appears  to  be,  that 
he  had  got  the  command  of  this  regiment 
before  he  came  to  England.  The  Domestic 
Intelligence  of  the  2nd  of  March  reports  that 
he  was  then  understood  to  be  intending  to 
depart  suddenly  for  France,  where,  it  was  said, 
he  commanded  a  regiment.  It  is  commonly 
stated    that   before  he  left  England  he  was 
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challenged  by  Thj-iin's  friend,  Lord  Caven- 
dish. According  to  Granger  the  challenge 
was  accepted,  and  "  tliey  agreed  to  tight  on 
the  sands  of  Calais,  but  the  Count  never  met 
his  adversary,"'  Pennant  says  that  liis  con- 
science prevented  liim  Irom  meeting  Lord  Ca- 
vendish. The  story  is  characteristic  enough 
of  that  chivalrous  and  high-spirited  nobleman ; 
but  the  contemporary  accounts  hardly  autho- 
rise us  to  assume  that  anything  of  the  kind 
actually  took  place.  The  Domestic  Intelli- 
gence of  the  6th  of  March  observes  that  it 
had  been  nnnoured  about  the  town  that  a  duel 
had  been  fought  since  the  1st  instant  between 
an  English  Lord  and  the  Count ;  "  but  upon 
inquiring,"  it  is  added,  '•  we  find  that  it 
proves  a  mistake,  being  altogether  fabulous 
and  groundless."  The  same  paper  on  the 
8th  says,  •'  It  is  now  reported  for  certain  that 
Count  Kbnigsmark  is  gone  for  France,  the 
regiment  he  commands  in  that  King's  service 
having  received  orders  to  march ;''  and  on  the 
15th  it  again  alludes  to  the  rumour  about  the 
duel,  which  was  now  said  to  have  been  fought 
in  France ;  but  this  it  certainly  had  not  lieen, 
the  Intelligence  remarks,  inasmuch  as  "the 
person  of  quality  "  alKrmed  to  have  fought 
with  the  Count  was  at  the  date  assigned  in 
this  counti-y.  It  is  possible,  nevertheless,  that 
the  challenge  may  have  been  sent  by  Lord 
Cavendish.  "  We  hear,"'  says  the  Intelli- 
gence of  March  27tli,  *■'  that  Count  Konigs- 
mark,  since  his  safe  arrival  in  France,  has  sent 
letters  of  thanks  to  some  of  his  friends  in  Eng- 
land for  their  kindness  showed  towards  him 
during  his  troubles."  According  to  the 
Amsterdam  historical  Dictionary,  he  went  to 
Germany  to  visit  his  estates  in  1683;  was 
wounded  at  the  siege  of  Cambray,  which 
haprjened  that  same  year;  afterwards  went 
with  his  regiment  to  Spain,  where  he  distin- 
guished himself  at  the  siege  of  Gerona,  in  Ca- 
talonia, and  on  other  occasions ;  and,  finally, 
in  1686,  having  obtained  the  permission  of  the 
French  King,  accompanied  his  uncle,  Otho 
"William,  to  the  Morea,  Avhere  he  was  present 
at  the  sieges  of  Navarin  and  Modon,  and  at  the 
battle  of  Argos,  in  which  last  aft'air  he  so  over- 
heated himself  that  he  was  seized  with  a  jileu- 
risy,  which  carried  him  oft".  What  is  here 
called  the  battle  of  Argos  was  a  sally  made 
by  the  garrison  of  that  place  on  the  29th  of 


August  1686,  the  day  before  it  surrendered  ; 
and  other  and  better  autliorities  expressly 
mention  that  Count  Charles  Konigsniark  fell 
in  this  afi'air.  Such,  at  the  early  age  of  twenty- 
seven,  if  we  may  rely  upon  the  account  of  his 
birth  already  quoted,  was  the  too  honourable 
end  of  this  restless  dare-devil,  within  little 
more  than  four  years  after  the  tragedy  of  his 
victim  Thynn,  and  his  own  narrow  escape  from 
the  gibbet  to  wliich  he  had  been  tlie  cause  of 
consigning  the  tln-ee  associates  or  instruments 
of  his  crime.  The  body  of  tlie  Count,  the 
Dictionary  adds,  was  carried,  along  with  that 
of  his  uncle,  to  Stade,  in  Germany,  where 
they  were  interred  together  on  the  same  day  ; 
but  Count  Otho  William,  as  we  have  seen, 
did  not  die  till  more  than  two  years  after  this 
date. 

Granger,  whose  notice  of  Konigsmark  is 
erroneous  in  several  particulars,  mentions  a 
report  that  he  was  killed  in  1686  in  a  quarrel 
in  Hungary.  "  But,"'  adds  Granger,  "  we 
are  more  probably  informed  that,  when  King 
George  II.  made  some  alterations  in  his  palace 
at  Hanover,  his  (that  is.  Count  Konigsmark's) 
body  was  found  under  a  fioor,"'  The  meaning 
of  this  mysterious  intimation  is,  tliat  Konigs- 
mark who  was  tried  for  the  murder  of  Thynn 
was  the  same  person  who,  twelve  years  after, 
was  himself  assassinated  at  Hanover  on  suspi- 
cion of  an  intrigue  with  Sophia  of  Zell,  the 
young  and  beautiful  wife  of  the  Electoral 
Prince,  afterwards  George  I.  of  England,  and 
the  mother  of  his  son  George  II.  Horace 
Walpole,  indeed,  who  has  told  this  latter 
ti-agic  story  most  in  detail  in  his  Reminis- 
cences of  the  Court  of  George  II.,  and  also 
in  a  note  to  his  Memoirs  of  the  last  Ten 
Years  of  the  reign  of  that  prince,  lias  as- 
sumed that  its  unfortunate  hero  was  Coimt 
Charles  John  Konigsmark  ;  and  so  it  has  been 
stated  by  a  hundred  writers  after  liim.  But 
Walpole  was  undoubtedly  mistaken ;  the 
lover,  or  supposed  lover,  of  Soi)hia  of  Zell, 
was,  as  all  the  other  authorities  agree,  Philip 
Christopher  von  Kijnigsmark,  connnoidy  de- 
signated tlie  elder  brother  of  Charles  John,  but 
in  reality  his  younger  brother,  the  same  who 
is  repeatedly  mentioned  in  tlie  trial  as  the 
younger  Count  K()nigsmark,  and  who,  at  the 
time  of  Thynn"s  murder,  was  residing  under 
the  care  of  his  tutor  at  M.   Faubert"s  aca- 
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demy.  The  fact  that  the  Count  Konigsmark 
who  was  murdered  at  Hanover  was  not  the 
same  Count  Konigsmark  who  was  tried  for, 
and  was  probably  guilty  of,  the  murder  of 
Thynn  in  England,  somewhat  mars  what 
otherwise  would  have  been  a  tale  of  crime 
and  retribution  of  almost  epic  unity  and 
completeness;  but  the  family  history  is  still  a 
very  remarkable  one.  Philip  Christopher 
Count  Konigsmark,  thus  secretly  made  away 
with,  in  August,  1694,  as  he  was  retiring,  it  is 
said,  from  the  bed-chamber  of  the  Princess, 
who  had  admitted  him  to  bid  her  farewell 
and  kiss  her  hand,  and  whose  remains  were 
buried  under  the  floor  of  the  passage  where  he 
was  despatched,  and  were  diere  found  moul- 
dering some  thirty  or  forty  years  afterwards, 
was  the  last  male  of  his  race.  His  two  sisters, 
both  considerably  younger  than  their  two  de- 
ceased brothers,  were  then  residing  with  their 
mother  at  Hamburg,  and  on  his  mysterious 
disappearance  claimed  the  inheritance  of  some 
property  belonging  to  him,  which  was  in  the 
possession  of  a  banking  firm  of  that  city ;  but, 
as  it  could  not  be  satisfactorily  proved  that  he 
was  dead,  the  bankers  refused  to  pay  the  mo- 
ney ;  and  a  journey  which  she  and  her  sister 
made  to  Dresden,  to  solicit  the  help  of  the 
Elector  Frederic  Augustus  in  establishing 
their  claim,  is  said  to  have  first  introduced 
tlie  Countess  Maria  Aurora  to  that  prince, 
who,  in  1697,  was  raised  to  the  throne  of 
Poland  as  Augustus  II.  The  story  may  be 
found  detailed  in  all  its  particulars,  and  no 
doubt  with  some  imaginative  embellishments, 
in  the  little  volume  entitled  La  Saxe  Galante, 
said  to  be  the  work  of  the  Baron  de  Pollnitz, 
who  is,  however,  in  error,  we  apprehend,  in 
making  the  sister  Countesses  Konigsmark  to 
have  been  three  in  number.  The  Countess 
Maria  Aurora's  son  Maurice,  afterwards  the 
famous  Marshal  Saxe,  was  bom  in  1696;  and 
she  herself  died  in  1725,  in  the  Protestant 
Abbey  of  Quedlinburg,  in  Lower  Saxony,  in 
which  she  had  for  many  years  held  the  office 
of  Deaconness,  and  where  they  still  show  a 
manuscript  collection  of  her  German  poetry. 
The  fickle  aflection  of  Augustus  scarcely  out- 
lived tiie  birth  of  her  son ;  but  the  short  reign 
of  love  was  succeeded  by  a  somewhat  longer 
period  of  what  he  called  friendship,  during 
which  he  treated  her  with  kindness  and  con- 


fidence, setting  much  store,  we  are  told,  by 
her  counsels  even  in  matters  of  state  policy. 
In  the  straits  to  which  he  was  reduced  by 
Charles  XII.  of  Sweden,  in  1702,  Augustus 
sought  to  propitiate  the  advancing  victor  by 
the  mediation  of  the  Countess  of  Konigsmark  ; 
but  Charles  took  the  surest  way  of  baftling 
her  powers  of  insinuation,  by  resolutely  re- 
fusing to  see  her;  ^and  the  Countess  was 
obliged  to  content  herself  with  remarking 
that  it  was  hard  she  should  be  the  oidy  person 
upon  whom  the  King  of  Sweden  had  ever 
turned  his  back.  At  last  one  of  his  many 
new  mistresses  managed  to  make  a  quarrel 
between  her  and  Augustus,  and  she  was  dis- 
missed from  the  Court.  Her  brief  Uaisoii 
with  the  Elector  of  Saxony  is  the  only  stain  of 
that  kind  on  the  reputation  of  the  Countess 
Konigsmark;  he  had  not  found  her  an 
easy  conquest,  and  after  he  abandoned  her 
heart  found  full  occupation  in  a  mother's 
aft'ection  and  care  for  the  son  she  had  borne 
to  him.  She  retained  her  beauty  long  after 
she  lost  her  lover ;  an  ancient  Swedish  noble- 
man, a  Count  Liewen,  whom  Sir  Nathaniel 
Wraxall  met  in  Sweden  in  1774,  told  liim 
that  he  had  visited  her  after  her  retreat  to  the 
Abbey  of  Quedlinburg,  and  that  "  her  person 
was  then  wonderfully  attractive,  though  she 
was  in  the  decline  of  life."  About  a  year 
after  the  Countess  of  Konigsmark,  died  at  the 
age  of  sixty  Sophia  of  Zell,  for  whom  the 
youngest  of  her  two  brothers  had  lost  his  life, 
about  six  months  before  her  husband  the  King 
of  England,  to  whom,  it  is  said,  it  had  been 
foretold  that  the  death  of  his  wife,  whenever 
it  should  happen,  would  be  speedily  followed 
by  his  own.  She  had  been  divorced  imme- 
diately after  the  catastrophe  of  young  Konigs- 
mark, and  she  spent  tlie  remaining  thirty-two 
years  of  her  life  immured  in  the  Castle  of 
Ahlden,  a  small  fortress  standing  on  the 
southern  bank  of  the  little  river  Aller,  in  her 
fathers  duchy,  now  united  with  Hanover  by 
her  luckless  marriage.  Forty-eight  years 
afterwards  died  in  the  neighbouring  Castle  of 
Zell  her  great-granddaughter,  Caroline  Ma- 
tilda Queen  of  Denmark,  the  victim  of  a 
similar  charge,  as  little  proved; — and  now 
the  two  rest,  in  the  great  church  of  Zell,  side 
by  side  in  the  grave. 

The  writer  of  an  article  on  Sophia  of  Zell 
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in  tlie  Biographie  U/iiverseUe  affirms  that 
the  letters  written  by  her  to  Count  Konigs- 
mark  were  carried  oft'  by  the  Count's  valet- 
de-chambre,  and  are  still  in  the  possession  of 
the  noble  family  of  Lewenhaupt,  in  Sweden, 
which  is  related  to  tlie  Kbnigsmarks.  Tliis 
is,  no  doubt,  the  family  of  Charles  Gustav. 
von  Lowenhaupt,  who,  as  already  men- 
tioned, married  Amelia  Wilhelmina,  the 
younger  sister  of  the  two  Counts. 

And  now,  to  end  the  story,  we  return 
to  her  with  whom  it  began,  the  heiress 
of  the  long  line  and  broad  domains  of  the 
Percies.  Lady  Ogle,  as  she  was  styled, 
became  an  object  of  still  greater  public 
interest  or  curiosity  than  ever  on  the  cata- 
strophe of  her  second  husband.  We  have 
seen  that,  according  to  a  newspaper  of  the 
day,  letters  were  immediately  despatched  to 
her  announcing  the  event.  The  same  jour- 
nal, in  its  next  immber,  published  20th 
February,  informs  us  that  her  ladyship  was 
then  understood  to  be  about  to  set  out  for 
England  from  Amsterdam,  where  she  had 
been  resident  for  some  months.  "  We  hear," 
says  the  publication  of  the  23rd,  "  that  the 
Lady  Ogle  is  upon  her  way  for  England, 
and  is  expected  about  the  beginning  of  the 
next  week."  She  probably  did  not  make 
her  appearance  quite  so  soon  as  was  antici- 
pated, and  allowed  both  the  trial  and  the 
execution  of  the  murderers  to  be  over  before 
she  came,  but  she  was  in  London  before 
the  23rd  of  March.  "Since  the  Lady 
Ogle's  arrival,"  says  the  Domestic  Intelli- 
gence of  that  day,  "  many  persons  of  qua- 
lity have  been  to  visit  her ;  she  seeming 
very  much  dejected  for  the  unfortunate  and 
tragical  death  of  Esquire  Thynn,  declaring 
that  she  was  altogether  surprised  upon  the 
news  she  received  of  that  unhappy  accident, 
as  not  imagining  such  barbarity  could  be 
acted  by  man,  much  more  in  England ;  and 
we  hear  that  she  v/ill  not  appear  public  till  the 
Court  comes  hither  from  Newmarket."  At 
this  moment,  as  appears  by  the  next  para- 
graph, their  Majesties  were  expected  to  leave 
Newmarket  on  the  Monday  following,  that 
is  in  four  days.  The  badness  of  the  weather 
prevented  them  from  setting  out  quite  so 
soon,  and  it  was  the  8th  of  April  before 
they  actually    arrived   at  Whitehall ;    but 


whether  Thynn's  young  widow  abstained  so 
long  from  beginning  to  '-appear  public"  is 
not  recorded.  All  that  we  know  is,  that 
bef)re  tlie  ex])iratii)n  of  the  next  month  she 
was  again  a  wife.  Her  third  husband  was 
Charles  Seymour,  Duke  of  Somerset,  to 
whom  she  was  married  on  the  30th  of  May. 
It  is  remarkable  that,  as  his  grace,  still  in 
his  minority,  thus  obtained  an  immense 
fortune  by  one  assassination,  so  he  had  about 
four  years  before  obtained  liis  title  by 
another ;  for  he  succeeded  an  elder  brother, 
who  was  shot  dead  while  travelling  in  Italv, 
at  Lerici,  near  Genoa,  by  a  man  wlio  supposeil, 
mistakenly,  it  is  said,  that  he  had  insulted 
his  wife.  Duke  Charles,  who  by  this  mar- 
riage mingled  the  blood  of  the  Percies  and 
the  Seymours,  became,  from  his  rank  and 
property,  a  personage  of  very  considerable 
court  and  political  importance  in  his  day. 
He  was  certainly  rather  an  expert  political 
corkscrew.  He  began  liis  public  life  a  short 
time  before  the  Revolution  by  an  act  which 
gained  him  great  credit  and  popularity — ^liis 
refusal  to  obey  the  command  of  James  II.  to 
introduce  the  Papal  Nuncio  at  court,  where 
he  then  held  the  office  of  one  of  the  lords  of 
the  bedchamber.  When  his  Majesty,  on  his 
stating  that  he  conceived  what  was  required 
of  him  to  be  illegal,  asked  him  if  he  did 
not  know  that  the  King  was  above  the  law, 
the  Duke  replied  that,  however  that  might 
be,  he  knew  that  he  himself  was  not  above 
the  law.  In  the  reign  of  Anne  he  rather 
opposed  the  Tories  than  united  himself  with 
the  Whigs,  and  earned  the  cordial  hatred  of 
the  one  party  without  gaining  the  confidence 
of  the  other.  His  most  distinguished  politi- 
cal feat  in  this  reign  was  his  sudden  unsum- 
moned  appearance  along  witli  the  Duke  of 
Argyll  in  the  council-cliamber  at  Kensington 
Palace,  while  the  Queen  was  lying  in  a 
neighbouring  room  on  her  death-bed — a  bold 
step,  whicli,  by  producing  the  immediate 
appointment  of  the  Duke  of  Shrewsbury  to 
the  vacant  office  of  Lord  Treasurer,  pro- 
bably saved  the  country  from  a  ])roclamation 
of  the  Pretender,  and  from  all  the  public 
confusion  which  might  at  such  a  crisis  have 
been  the  result;  for  there  is  no  doubt  that 
for  sucli  an  attempt  Bolingbroke  and  his 
associates  were  fully  prepared,  if  the  office, 
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which  was  in  fact  that  of  the  premiership, 
had  been  secured  by  that  daring  politician. 
The  singularities  and  absurdities  of  the 
Duke's  private  character,  however,  Avent  far 
to  diminish  the  respect  and  influence  he 
might  otherwise  have  obtained.  "  The  Duke 
of  Somerset,"  says  the  Tory  Lord  Dartmouth, 
in  a  note  on  Burnets  account  of  the  part  he 
took  in  breaking  up  the  Godolphin  ministry  in 
1710,  and  then  refusing  to  join  their  Tory 
successors,  ''  always  acted  more  by  humour 
than  by  reason.  He  had  been  extremely  soli- 
citous and  impatient  to  get  the  Duke  of  Marl- 
borough and  Lord  Godolphin  out,  and  then 
insisted  to  have  a  packed  parliament  of 
theirs  meet,  to  call  himself  and  everybody 
else  in  question  for  having  done  it.  He  was 
a  man  of  vast  pride,  and,  having  had  a 
very  low  education,  showed  it  in  a  very  in- 
decent manner.  His  high  title  came  to  him 
by  one  man's  misfortune,  and  his  great  estate 
by  another's  (for  he  was  born  to  neither,  but 
elated  with  both  to  a  ridiculousness).  After 
having  absented  himself  for  some  time,  he 
oflered  himself  at  the  cabinet;  but  all  the 
rest  declared  to  the  Queen  that  they  would 
not  sit  there  if  he  did :  upon  which  the 
council  was  dismissed  for  that  time,  and  he 
never  attempted  it  more."'  To  this  Lord 
Hardwicke  adds,  "  This  noble  Lord  was  so 
humoursome,  proud,  and  capricious,  that  he 
was  rather  a  ministry-spoiler  than  a  ministry- 
maker."  The  fantastic  exhibitions  which  he 
used  to  make  of  his  sense  of  the  importance 
of  his  title  and  station  procured  him  the 
name,  by  which  he  is  still  remembered,  of 
the  Proud  Duke  of  Somerset :  and  many 
stories  are  told  of  the  height  to  wliich  he 
carried  this  sort  of  self-adoration ;  of  which 
one  may  suffice.  It  is  affirmed  that  not 
only  would  he  never  suffer  any  of  his  children 
to  sit  in  his  presence,  but,  when  he  went  to 
sleep  in  his  arm-chair  of  an  afternoon,  he 
used  to  have  a  daughter  stationed  to  keep 
watch  and  ward  all  the  while  at  each  elbow, 
— a  spectacle  for  Gods  and  men !  On  one 
occasion,  suddenly  awakening  from  his  nap, 
wliich  perhaps  he  had  protracted  beyond 
the  usual  allowance,  he  found  that  one  of 
liis  fair  sentinels,  in  her  fatigue,  had  ventured 
to  si^  down,  on  which  he  told  her  that  she 
should   have   cause    to    remember   her   dis- 


obedience, and  it  is  said  that  he  left  her  in 
his  will  twenty  thousand  pounds  less  than 
her  sister.  To  his  servants,  it  is  alleged,  he 
spoke  only  by  signs, — as  if  he  apprehended 
the  sound  of  his  ducal  voice  might  prove  too 
agitating  to  beings  of  so  inferior  a  species. 
His  Duchess  also  now  made  a  distinguished 
figure  at  court,  and  played  a  considerable 
part  in  the  war  of  politics  which  raged  so 
fiercely  in  her  day.  She  was  held,  and,  as 
it  would  appear,  deservedly,  in  much  higher 
general  estimation  than  her  vain,  crotchety, 
half-crazy  lord.  When  the  Whigs  were  dis- 
missed, in  part  by  the  Duke's  exertions  and 
influence,  in  1710,  and  the  Tories  came  into 
power,  although  they  would  have  nothing 
to  do  with  his  grace,  they  gave  his  v/ife 
two  of  the  court  offices, — those  of  Groom  of 
the  Stole  and  Mistress  of  the  Robes, — which 
had  been  taken  from  the  Duchess  of  Marl- 
borough ;  and  upon  Burnet's  notice  of  these 
appointments  Lord  Dartmouth  takes  occa- 
sion to  give  the  following  account  of  her: — 
"  The  Duchess  of  Somerset  was  the  best- 
bred  as  well  as  the  best-born  lady  in  England. 
Her  immense  wealth  in  her  younger  days 
had  occasioned  great  misfortunes  to  herself 
and  other  people,  which  concluded  in  her 
being  married  to  the  Duke  of  Somerset,  who 
treated  her  with  little  gratitude  or  affection, 
though  he  owed  all  he  had  except  an  empty 
title  to  her.  She  maintained  her  dignity  at 
court  with  great  respect  to  the  Queen  and 
sincerity  to  all  others.  She  was  by  much 
the  greatest  favourite  when  the  Queen  died  ; 
and  it  would  have  confirmed,  for  she  thought 
herself  justified  in  her  favour  to  her  when  she 
was  ashamed  of  it  elsewhere.  Not  long  be- 
fore the  Queen  died  she  told  me  she  designed 
to  leave  some  of  her  jewels  to  the  Queen  of 
Sicily  (who  was  the  only  relation  I  ever  heard 
her  speak  of  with  much  tendeniess),  and  the 
rest  to  the  Duchess  of  Somerset,  as  the  fittest 
person  to  wear  them  after  lier.  Mrs.  Danvers. 
Avho  had  served  her  mother  the  Duchess  of 
York,  and  been  about  her  from  her  infancy, 
told  me  she  never  wondered  at  her  favour  to 
tlie  Duchess  of  Somerset,  but  always  had  to 
the  Duchess  of  Marlborough,  who  was  the 
most  reverse  of  the  Queen  that  could  have 
been  found  in  the  whole  kingdom."  Mr. 
Onslow  also  observes  that  the  appointment  of 
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the  Duchess  ''  was  tlie  most  prudent  and  best 
accepted  thing  that  then  was  done  by  the 
ministers ;  for  she  was  in  all  respects  a  credit 
and  an  ornament  to  the  court/'  But  the 
Tories,  who  had  now  got  possession  of  the 
government,  soon  beijan  to  regard  the  Duchess 
of  Somerset  as  the  mahi  obstacle  to  their 
complete  ascendancy  over  the  Queen.  In 
Swift's  Journal  to  Stella,  written  in  1711  and 
1712,  his  dread  and  hori'or  of  her  grace,  and 
his  anxiety  for  her  removal,  breaks  out  in 
many  passages.  '■'  Your  Duchess  of  Somer- 
set," he  says  in  one  place,  ''  who  now  has  the 
key,  is  a  most  insinuating  woman."  This  is 
in  March,  1711,  when  his  suspicion  and  jea- 
lousy were  only  beginning  to  ferment.  Af- 
terwards we  find  him  fuming  and   storming 

about  ''  your  d d  Duchess  of  Somerset." 

In  December  he  notes,  "  We  must  certainly 
fall  if  the  Duchess  of  Somerset  be  not  turned 
out ;  and  nobody  believes  the  Queen  will  ever 
part  with  her."  It  was  about  tliis  time  that, 
in  the  impatience  of  his  rage  and  fear,  he  per- 
petrated his  famous  "  Windsor  Prophecy'" — 
an  atrocity  never  by  the  Duchess  to  be  for- 
gotten or  forgiven.  The  Prophecy,  written  in 
antique  English,  is  pretended  to  have  been 
found  in  a  grave  at  Windsor,  and,  after  a 
few  introductory  lines,  runs  on  thus  : — 

"  And,  dear  England,  if  aught  I  understond. 
Beware  of  carrots  from  Northnmberlond. 
Carrots  sown  Thj/nne  a  deep  root  may  get 
If  so  they  be  in  Somer  set  : 

Their  Couyngi   mark  thou ;  for  I  have  been  told 
They  assassine  when  young,  and  poisjn  when  ol<l. 
Root  out  these  carrots,  O  thou  whose  name 
Is  backwards  and  forwards  always  the  same  ; 
And  keep  close  to  thee  always  that  name 
Which  backwards  and  forwards  is  almost  the  same  : 
And,  England,  wouldstthou  be  happy  still. 
Bury  the  carrots  under  a  Hill.'* 

The  two  names  are  those  of  the  Queen  (Anna) 
and  Mrs.  Masham  (originally  Miss  Hill),  the 
great  stay  and  dependence  of  the  Tory  party ,  or 
at  least  of  the  Swift  and  Bolingbroke  section 
of  it.  By  the  "  Carrots  from  Northumber- 
land "is  most  ungallantly  intended  to  be  sym- 
bolised the  fair  Percy,  who,  with  all  her  gifts 
of  nature  and  fortune,  was,  it  seems,  unhappy 
enough  to  have  red  hair.  The  insinuation  in 
the  verses  that  she  was  a  party  to  the  murder 
of  her  former  husband  would  scarcely,  perhaps, 
be   more   keenly  felt  than   their   audacious 


allusion  io  this  personal  peculiarity.  But 
Swil"t  liad  almost  better  have  sported  with 
the  hydra  tresses  of  Medusa  than  with  lier 
grace's  carotty  locks.  The  publication  of  the 
Prophecy  was  prevented  by  Mrs.  Masham, 
who  knew  the  Duchess's  influence  with  the 
Queen  too  well  not  to  be  daunted  at  the  mad- 
ness of  giving  lier  such  oft'ence  : — Swift  liim- 
self,  indeed,  was  aware,  as  he  tells  us,  "  that 
she  had  more  personal  credit  than  all  the 
Queen's  servants  put  together;" — but  some 
copies  of  the  verses  were  printed  f.)r  the  mem- 
bers of  the  Club  of  Brothers,  and  one  of  these 
could  not  be  long  in  rinding  its  way  to  her 
grace.  It  is  believed  to  have  been  through 
her  unappeasable  resentment  that  the  access  to 
the  episcopal  bench — the  grand  ambition  of 
his  life — was  shut  upon  Swift  for  ever.  All 
the  interest  of  his  friends  in  power  was  ex- 
erted to  procure  his  nomination  to  the  see  of 
Hereford,  which  became  vacant  about  a  year 
after :  but  the  Duchess  of  Somerset  went  to 
Anne,  and,  as  the  scene  is  described  by  the 
elder  Sheridan,  did  not  leave  her  till  she  had 
wrung  from  her  a  promise,  by  prayers  and 
tears,  that  the  appointment  should  not  be 
made. 

Lord  Dartmouth,  we  have  seen,  speaks  of 
the  little  sense  of  gratitude  shown  by  the 
Proud  Duke  in  his  ti'eatment  of  his  wife 
for  all  he  owed  to  her.  Their  domestic  infe- 
licity was  well  known.  It  is  pointedly  al- 
luded to  in  a  pamphlet  which  appeared  in 
1712,  entitled  "  Advice  oftered  to  the  Mem- 
bers of  the  October  Club,"  which  at  the  time 
was  attributed  to  the  Lord  Keeper  Harcourt, 
but  is  now  understood  to  have  been  written  by 
Swift.  "  It  would  have  been  a  mastei-jiiece 
of  prudence  in  this  case,"  says  the  author  of 
this  address  to  his  associated  brother  Tories, 
speaking  of  the  recent  dismission  of  the  Duke 
from  his  post  of  Master  of  the  Horse,  "  to 
have  made  a  friend  of  an  enemy  ;  but  whe- 
tlier  it  were  ever  attempted  is  now  too  late  to 
inquire.  All  accommodation  was  rendered 
desperate  by  an  unlucky  proceeding  some 
months  ago  at  Windsor,  which  was  a  decla- 
ration of  war  too  frank  and  generous  for  that 
situation  of  affairs,  and,  I  am  told,  was  not 
approved  by  a  certiiin  great  minister  (tlie 
Lord  Treasurer  Harley),  It  was  obvious  to 
suppose  that,  in  a  particular  where  the  ho- 
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jiour  and  interest  of  a  linshand  were  so  closely- 
united  with  those  of  a  wife,  he  might  be  sure 
of  her  utmost  endeavours  for  his  i)rotection, 
though  she  never  loved  nor  esteemed  him. 
The  danger  of  losing  power,  favour,  profit, 
and  a  shelter  from  domestic  tyrnnuij,  were 
strong  incitements  to  stir  up  a  working  brain, 
early  practised  in  all  the  arts  of  intriguing." 
These  last  expressions  are  almost  the  same  as 
those  used  by  Swift  in  a  letter  written  to  Arch- 
bishop King  in  the  preceding  August,  where  he 
describes  the  Ducliess  as  "  insiiuiating,  and  a 
woman  of  intrigue."'  The  ministers  came  to 
the  resolutitiii  of  removing  tlie  Duke  about 
the  middle  of  December,  l)ut  did  not  take 
courage  to  act  upon  their  determination  till 
the  end  of  January,  Swift,  in  his  Journal 
to  Stella,  expresses  a  hope  in  one  place  that 
his  grace  would  now,  out  of  mere  spite  to 
her,  force  his  wife  away  from  the  pleasant 
sunshine  of  the  court  in  which  he  was  him- 
self no  longer  allowed  to  bask.  And  it  is 
said  that  the  Duchess  oifered  to  resign  her 
place;  "but,"  says  Boyer,  "  the  Queen  would 
by  no  means  part  with  so  trusty  and  atl^ec- 
tionate  a  servant."  In  fact  she  remained  in 
office  to  the  end  of  the  reign. 

Among  Sir  Peter  Lely's  pictures  at  Wind- 
sor is  one  which,  although  it  used  formerly  to 
be  called  the  Countess  of  Ossory,  has  been  of 
late  commonly  taken  for  this  Duchess  of  So- 
merset, and  has  been  engraved  as  such  in 
Mrs.  Jameson's  work.  But  this  must  be  a  mis- 
take. Horace  Walpole,  indeed,  has  stated  that 
I-ely,  at  tlie  tiine  of  his  death,  was  employed 
upon  a  picture  of  "  the  l)eautiful  Duchess 
of  Somerset."  But  Lady  Elizabeth  Percy 
did  not  become  Duchess  of  Somerset  till  two 
years  after  the  death  of  Lely.  At  the  date  of 
that  event,  in  1680,  slie  was  only  a  girl  of 
thirteen.  The  picture  is  evidently  that  of  a 
w^oman  of  at  least  two  or  three  and  twenty. 
Both  the  Dowager  Duchesses  of  Somerset,  in- 
deed, that  were  then  alive — Frances  Devereux, 
a  daughter  of  the  great  Earl  of  Essex,  widow 
of  William  third  Duke,  and  Sarah  Alston, 
daughter  of  Sir  Edward  Alston,  widow  of 
John  fifth  Duke,  were  now  old;  but  one  of 
them  may  have  l)een  beautiful  when  younger, 
and  Lely,  if  there  be  any  fomidation  for  Wal- 
pole's  statement,  may  have  been  at  work  upon 
a  picture  of  her  as  she  had  been,  rather  than 


as  she  was.  Besides,  it  does  not  appear  that 
the  present  Ducliess,  the  wife  of  Duke  Charles, 
was  ever  considered  a  lady  of  distinguished 
beauty^ 

Tlie  life  tlie  commencing  promise  of  which 
was  so  bright,  and  which  Avas  afterwai'ds  va- 
riegated with  such  remarkable  incidents,  not 
unmixed  with  the  wonted  allotment  of  hu- 
man sorrow,  temiinated  on  the  23rd  of  No- 
vember, 1722.  The  Duchess  of  Somerset, 
when  she  died,  therefore,  was  only  in  her  fifty- 
sixth  year.  She  had  brought  the  Duke  thir- 
teen children,  seven  sons  and  six  daughters, 
of  whom  oidy  one  son  and  three  daughters 
arrived  at  maturity.  Her  third  son,  Algernon, 
styled  Earl  of  Hertford,  born  in  1684,  who 
eventually  succeeded  his  father  in  the  duke- 
dom, was  summoned  to  the  House  of  Lords 
on  the  death  of  his  mother  as  her  heir  in  the 
barony  of  Percy,  a  dignity,  however,  to  which 
it  is  now  generally  admitted  she  hatl  no  title. 
The  Earl  of  Hertford,  who  distinguished  him- 
self as  a  cavalry  officer  under  Marlborough, 
singularly  enough  married  a  grand-daughter 
of  the  first  Viscount  Weymouth,  the  cousin 
and  heir  of  Thynn — the  Countess  of  Hertford 
to  whom  Thomson  dedicates  his  Spring,  and 
the  Duchess  of  Somerset  whose  correspondence 
with  the  Countess  of  Pomfret  v/as  published 
some  years  ago.  Her  husband  only  enjoyed 
the  title  of  the  Duke  of  Somerset  Ibr  the  last 
fourteen  months  of  his  life;  and  four  years 
before  he  had  succeeded  to  it  they  had  lost 
their  only  son,  George  Viscount  Beauchamp, 
at  the  age  of  nineteen — a  bereavement  from 
the  shock  of  which  neither  his  father  nor  mother 
ever  recovered.  By  this  event,  the  line  of  the 
descendants  of  the  Protector  Somerset  by  his 
second  marriage  having  failed,  the  dukedom 
of  Somerset  and  the  barony  of  Seymour  grant- 
ed to  his  uncle  by  King  Edward  VL  reverted 
after  the  lapse  of  more  than  two  centuries,  in 
terms  of  the  patent,  to  the  elder  branch  of  the 
family,  the  descendants  of  the  Protector  by 
his  first  man-iage.  A  few  months,  however, 
before  the  death  of  Duke  Algernon,  arrange- 
ments were  made  by  which  certain  new  honours 
were  transmitted  widi  the  inheritance  of  the 
great  Percy  estates  to  Sir  Hugh  Smithson,  the 
husband  of  his  grace's  daughter  and  only 
surviving  child.  Lady  Elizabeth  Seymour 
(erroneously  styled  Baroness  Percy),  and  to 
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the  Issue  of  liis  eldest  sister,  wlui  had  married  i 

Sir    William  Wyiidham.        The  Duke    was  | 

created    Baron    Waikworth     and    Earl     ol"  i 
Northumberland,    with     remainder     to     Sir 

Hugh  ;  and  Baron  Cockermouth  and  Earl  of  \ 

Egremont,  with  remainder  to  the  sons  of  his  i 

sister  by  Sir  William.     Sir  Hugli,  who  as-  j 
sumed  by  act  of  parliament  the  name  and 

arms  of  Percy,  was  in  17()G  created  Duke  of  , 

Northumberland — tlie  title  which  is  now  en-  | 

joyed  by  his  descendants.  | 

The    Proud     Duke    of    Somerset,     three  ; 
years  after   the    death    of  his  lirst   Duchess, 

although  then  sixty-four,  married  the  Lady  - 

Charlotte  Finch,  second  daughter  of  Daniel  [ 

Earl  of  Winchelsea  and  Nottingham,  who  w  as  j 

much  his  junior,  and  in  the  course  of  a  few  : 
years  brought  him  two  more  daughters.     Her 
chief  occupation,  however,  seems  to  have  been 

to  imrse  her  ancient  lord  and  to  officiate  as  | 

his  amanuensis  in  an  incessant  correspondence  , 

which  he  carried  on  with  his  doctor.  "Among  j 
the  papers  of  Sir  Hans  Sloane,  preserved  in  the 

British  Museum,"  Mr.   Lodge  tells  us  in  a  ' 

memoir  of  his  grace  in  his  Portraits  of  Illus-  i 

trious  Personages,  "  are  immerous  letters  from  , 

the  Duke  and  Duchess,  and  their  attendants,  | 

to  this  celebrated  physician,  chiefly   on  the  j 

state   of  his   grace's   healtli,   marked    by   an  j 

anxiety  so  mtense  and  so  extravagant  as  to  be  I 


at  once  ridiculous  and  deplorable.  Many  of 
them  are  to  press  the  doctor  fur  remedies  for 
a  deaihess  that  vexed  him,  the  cause  of  wliich 
he  seems  at  last  himself  shrewdly  to  have 
guessed;  for  in  the  year  1737,  when  he  was 
seventy-five,  the  Duchess  thus  concludes  a 
long  letter  to  Sir  Hans  : — '  My  lord  desires  his 
most  hunnble  service  to  you.  He  continues 
with  thickness  of  liearing,  which  puts  him  in 
the  spleen,  fearing  it  proceeds  from  old  age. 
He  has  been  very  seldom  out  of  the  house, 
and  keeps  his  ears  stopped  with  black  wool, 
dipped  in  oil  of  vijjcrs  ;  mixed  sometimes  witli 
palsy  drops,  sometimes  with  spirit  of  castor, 
and  sometimes  dipped  oidy  in  oil  of  bitter  al- 
monds, but  does  not  find  advantage  from 
either.'"  Deafness  notwithstanding,  however, 
the  Duke  lasted  for  eleven  or  twelve  j^ears 
longer,  dying,  at  the  age  of  eighty-seven,  on 
the  2nd  of  December,  1748.  The  Duchess 
survived  till  the  21st  of  Januar}',  1773.  She 
has  scarcely  left  any  remembrance  of  herself, 
we  believe,  except  by  a  little  story  which 
connects  her  witli  her  more  distinguished  pre- 
decessor : — once,  it  is  told,  she  ventured  to  tap 
the  duke  familiarly  on  the  shoulder  witli  her 
tan,  on  which  lie  started,  and  cried  out  with 
great  indignation — '  Madam,  my  first  v/ife 
was  a  Percy,  and  she  never  took  such  a 
liberty.' 


[Fh-e-arms  of  the  time  of  Charles  II.] 


86 


ENGLISH  CAUSES  CELEBRES. 


2 — THE  TRIAL  OF  COLONEL  JAMES  TURNER,  JOHN  TURNER,  WILLIAM 
TURNER,  AND  ELY  TURNER,  AT  THE  OLD  BAILEY,  FOR  FELONY  AND 
BURGLARY.     1661. 


The  interest  of  this  case  lies  in  the  strongly 
marked  character  of  the  prisoner  James  Turner, 
and  the  singvilar  strain  of  high-flown  impu- 
dence with  which  he  carried  himself  from  first 
to  last,  at  tlie  bar  and  also  on  the  scaifold. 
He  has  told  us  himself,  in  his  defence,  and 
more  liilly  in  the  strange  rambling  discourse 
he  delivered  at  his  execution,  nearly  all  we 
know  of  him.  He  had  spent  a  dissolute  early 
life  in  the  camp  as  a  caA^alier ;  in  his  latter 
days  he  appears  to  have  called  himself  an 
attorney,  but  to  have  been  reduced  to  the 
practice  of  any  kind  of  shift,  lawful  or  un- 
lawful, for  a  livelihood.  Pepys  has  given  us 
a  note  or  two  about  him,  in  connexion  with 
the  present  affair.  Under  date  of  the  8th  of 
January,  1664,  that  omnivorous  news-col- 
lector records — "Upon  the 'Change,  a  great 
talk  there  was  of  one  Mr.  Tryan,  an  old  man, 
a  merchant  in  Lime-street,  robbed  last  night 
(liis  man  and  maid  being  gone  out  after  he 
wasa-bed),  and  gagged  and  robbed  of  1050/. 
in  money  and  about  4000/,  in  jewels,  which 
he  had  in  his  house  as  security  for  money.  It 
is  believed  that  his  man  is  guilty  of  confe- 
deracy, by  their  ready  going  to  his  secret  till, 
in  his  desk,  wherein  the  key  of  the  cash-chest 
lay."  Lime-street,  where  Tryan,  or  Tryon, 
lived,  some  even  of  our  London  readers  may 
require  to  be  informed,  lies  far  in  tlie  depths 
of  the  city,  running  from  Leadenliall -street  to 
Fenchurch-street,  by  the  east  end  oi'tlie  India 
Hoiise,  which  forms  one  side  of  it  for  a  con- 
siderable way  down ;  but  fronting  tliat  ex- 
tensive modern  editice  some  picturesque  an- 
cient buildings  still  remain,  which,  with  the 
narrow  winding  course  of  the  rest  of  the  street, 
help  to  recall  the  imagination  to  the  time  to 
which  these  events  belong.  On  the  10th, 
which  was  Sunday,  Pepys  goes  on  ;  "  All  our 
discourse  to  night  was  about  Mr.  Tryan"s  late 
behig  robbed ;  and  that  Colonel  Turner  (a 
mad,  swearing,  contiilent  fellow,  well  known 
by  all,  and  by  me),  one  much  indebted  to  this 
man  for  his  very  livelihood,  was  the  man  that 


either  did  or  plotted  it ;  and  the  money  and 
the  things  are  found  in  his  hand,  and  he  and 
his  wife  now  in  Newgate  for  it;  of  which  we 
are  all  glad,  so  very  a  known  rogue  he  was." 
On  the  next  day  it  is  added,  "  The  general 
talk  of  the  town  still  is  of  Colonel  Turner, 
about  the  robbery  ;  who,  it  is  thought,  will 
be  hanged," 

On  Friday  the  15th  the  Colonel  was 
brought  to  the  bar  at  the  Old  Bailey  to  be 
arraigned,  that  is,  to  hear  the  indictment  read 
and  to  answer  to  the  charge,  along  with  the 
other  prisoners  to  be  tried  along  with  him, 
who  were  Mary  Turner  his  wife,  Ely  Turner 
his  younger  son,  and  William  Turner,  whose 
relationship  to  the  others,  if  any,  does  not 
appear.  John  Turner,  the  Colonel's  elder 
son,  who  was  also  charged,  had  not  yet  been 
apprehended.  Then  the  following  proceed- 
ings took  place : — 

Clerk  of  the  Peace. — James  Turner,  hold 
up  thy  hand  [which  he  did] .  John  Turner, 
hold  up  thy  hand. 

Col.  Tamer. — He  is  not  here,  but  he  is  hard 
by,  and  I  will  send  for  him.  My  Lord,  it 
has  been  reported  he  was  fled  ;  it  was  a  mis- 
take, he  is  in  Fleet-street,  where  he  has  been 
ever  since  this  business. 

And  thereuj)on  he  sent  one  for  him,  and 
then  the  Court  proceeded  to  some  other  busi- 
ness. About  half  an  hour  after,  the  said 
John  came  into  the  Court,  and  was  set  among 
the  other  prisoners  at  the  bar. 

CI.  of  the  Peace. — James  Turner,  hold  up 
thy  liand ;  John  Turner,  hold  up  thy  hand  ; 
William  Turner,  hold  up  thy  hand;  Mary 
Turner,  hold  up  thy  liand  ;  Ely  Turner,  hold 
up  thy  hand. 

Which  they  all  did,  and  then  the  said  Clerk 
read  the  indictment,  wliich  was  as  followeth : — 

"  You  stand  indicted  in  London  by  the 
names  of  James  Turner,  late  of  London,  gen- 
tleman ;  John  Turner,  late  of  London,  labourer ; 
William  Turner,  late  of  London,  labourer; 
Mary  Turner,  late  of  London,  sphister  (other- 
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wise  Mary  Turner,  the  wife  of  the  said  James 
Turner);  and  Ely  Turner,  late  of  London, 
labourer  ;  for  that  you,  tlie  said  James  Turner, 
John  Turner,  and  William  Turner,  the  7th 
day  of  Jaimary,  in  the  15th  year  of  the  reign 
of  our  sovereign  lord  Charles  II.,  by  the 
grace  of  (xod  of  England,  Scotland,  France, 
and  Ireland  King,  Defender  of  the  Faith,  about 
ten  of  the  clock  in  the  night-time  of  tlie  same 
day,  with  force  and  arms,  &c.,  at  London,  that 
is  to  say,  in  the  parish  of  St.  Uyonis  Back- 
church,  in  the  ward  of  Lime-street,  London, 
aforesaid,  in  the  dwelling-house  of  one  Francis 
Tryon,  merchant,  there  feloniously  and  bur- 
glarly  yovi  did  break  and  enter ;  and  on  him, 
the  said  Francis  Tryon,  against  the  peace  of 
God,  and  of  our  said  sovereign  lord  the  King, 
in  his  dwelling-house  aforesaid  then  and 
there  being  and  resting,  feloniously  and  burg- 
larly  did  make  an  assualt,  and  him  the  said 
Francis  Tryon  in  corporal  fear  of  his  life 
feloniously  and  burglarly  you  did  put ;  and 
one  pendent  pearl  set  in  gold,  and  a  precious 
stone  fixed  thereto,  of  tlie  value  of  loU/.  :  two 
pendent  pearls  with  half  moon,  seven  dia- 
monds, and  eight  rubies  fixed  to  every  one  of 
them,  of  the  value  of  HOI.  :  one  tojjaz  and 
pendent  pearl  at  the  bottom  thereof,  of  the 
value  of  20/. :  one  emerald  jewel  and  five 
diamonds,  of  the  value  of  150/.  :  one  gold 
ring  and  diamonds  set  therein,  of  ilie  value  of 
.30/.  :  one  other  gold  ring  and  nine  diamonds 
fixed  in  the  same  ring,  called  an  agar  ring, 
of  the  value  of  5/.  :  one  jewel  and  thirty- 
seven  diamonds,  of  the  value  of  30/.  :  one 
gold  chain,  of  the  value  of  30/. :  one  gold 
ring  and  nine  diamonds  set  therein,  of  the 
value  of  6/.  :  another  gold  ring  and  a  jacinth- 
stone  fastened  therein,  and  two  diamonds  set 
in  either  of  them,  of  the  value  of  3/.  :  one 
other  gold  ring,  of  the  value  of  20s.  :  one 
necklace  of  pearl,  of  the  value  of  500/.  :  one 
knot  of  diamonds  and  pendent  pearls  fastened 
thereto,  of  the  value  of  300/.  :  one  sprig  and 
three  blue  sapphires,  nine  pendent  pearls,  and 
fifty-six  diamonds  fastened  thereto,  of  tlie 
value  of  300/.  :  one  gold  ring  and  tliirteen 
diamonds  set  therein,  of  the  value  of  50/.  : 
one  other  gold  ring  and  diamonds  set  therein, 
of  the  value  of  50/.  :  one  knot  and  seventy- 
five  diamonds  set  therein,  of  the  value  of  100/. : 
one  necklace  of  pearls,  containing  172  jieails, 


of  the  value  of  11/.  10*.  :  one  necklace  of 
pearl,  contahiing  270  jjoarls,  of  the  value  of 
18/.  10*.:  one  jewel  and  forty-six  diamonds 
set  therein,  of  the  value  of  300/.  :  one  jewel 
and  fifty-three  diamonds  set  therein,  of  the 
value  of  200/.  :  one  gold  ring  and  one  dia- 
mond set  therein,  of  the  value  of  50/.  :  one 
locket  and  thirty-six  diamonds  set  therein,  of 
the  value  of  70/.  :  two  lockets  and  one  ruby, 
and  twenty  diamonds  set  in  either  of  them,  of 
the  valvie  of  00/.  :  one  pendent  pearl  set  in 
gold  and  four  diamonds  set  therein,  of  the 
value  of  40/.  :  one  other  gold  ring,  and  with 
one  diamond,  of  the  value  of  35/.  :  six  brace- 
lets set  with  precious  stones,  of  the  value  of 
20/. :  one  blue  sapphire,  twenty-four  diamonds, 
of  the  value  of  40/.  :  one  locket  and  nine 
yellow  diamonds  set  in  gold,  of  the  value  of 
20/.  :  one  locket  and  eight  diamonds  set  there- 
in, of  the  value  of  8/.  ;  one  jewel  and  twelve 
diamonds  set  therein,  of  the  value  of  15/. :  one 
gold  ring  and  tliamond,  of  the  value  of  5/.  : 
one  jewel  and  sapphire,  ruby  and  emerald 
adjacent,  and  four  ophirs  set  therein,  of  the 
value  of  12/.  :  twehe  Scotch  pearls,  of  the 
value  of  3/.  :  sixty-two  pearls,  of  the  value 
of  12/.  :  one  oriential  amethyst,  six  diamonds 
set  therein,  of  the  value  of  20/.  ;  two  other 
gold  rings,  nine  diamonds  in  either  of  them, 
of  tiie  value  of  15/.  :  one  other  gold  ring  and 
tliirteen  diamonds  set  therein,  of  the  value  of 
8/.  :  one  jewel  and  ten  diamonds  and  seven 
emeralds,  of  the  value  of  15/.  :  sixteen  gold 
rings  and  seven  diamonds  in  every  one  of 
them,  of  the  value  of  754/.  :  one  bracelet  and 
thirteen  great  rubies  set  therein,  of  the  value 
of  100/.  :  six  22*.  pieces  of  gold;  five  other 
pieces  of  gold  called  5*.  (v/.  a-piece  ;  three 
other  pieces  of  gold  of  2*.  [hi.  a-piece ;  another 
piece  of  gold  of  20*. ;  two  other  pieces  of 
gold  of  5*.  a-piece  ;  lour  11*.  pieces  of  gold; 
five  pieces  of  French  gold  of  10*.  6(1.  a-piece: 
and  1023/.  in  money  (particularly  named  in 
the  said  indictment),  of  tlie  goods  and  chattels 
of  the  said  Francis  Tryon,  then  and  there 
being  found,  then  and  tliere  feloniously  and 
burglarly  you  did  steal,  take,  and  carry  away : 
And  that  you  the  said  Mary  Turner  and  Ely 
Turner,  knowing  the  said  John  Turner  the 
felony  and  burglary  aforesaid  to  have  com- 
mitted, the  said  John  Turner,  afterwards, 
that   is  to   say  the   8th  day  of  January,  in 
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the  fifteenth  year  aforesaid,  at  London  afore- 
said, that  is  to  say  in  the  parish  of  St. 
Andrew  Undershaft,  in  the  ward  of  Aldgate, 
feloniously  did  receive,  comfort,  and  maintain, 
against  the  peace  of  our  said  sovereign  lord 
the  King,  his  crown  and  dignity." 

Clerk. — How  sayest  thou,  James  Turner,  art 
thou  Guilty  of  the  lelony  and  burglary  whereof 
thou  standest  indicted,  or  Not  Guilty  ? 

Col.  Turner. — My  lord,  and  the  honourable 
bencli,  I  shall  no  way  be  refractory,  nor  do 
anything  that  doth  not  become  a  gentleman  ; 
but  I  humbly  beseech  your  honours  that  you 
will  stand  my  friend,  that  I  may  have  justice, 
and  your  honours'  opinion — 

&ir  Robert  Hyde  (Chief  Justice  of  the 
King"s-Bench). — You  are  to  plead  now  to  your 
indictment — 

Col.  Turner. — I  do  not  refuse  it,  my  Lord  ; 
I  beg  your  honour  to  hear  me  a  word — 

L.  C.  J.  Hyde. — Plead  to  the  indictment,  and 
then  say  what  you  will ;  until  that  be  done, 
all  you  can  say  will  signify  little;  we  are  to 
receive  your  answer  to  your  plea  first,  after- 
wards say  what  you  will ;  you  must  now  say 
Guilty  or  Not  Guilty. 

Turner. — I  shall  not  refuse  to  plead,  but  I 
beg  my  own  goods  may  be  restored  to  me ;  my 
house,  my  Lord,  is  locked  up,  and  children 
turned  out  of  doors,  and  I  have  nothing  to 
sujjport  us. 

L.  C.  J.  Hyde. — Are  you  Guilty  or  Not 
Guilty  ?   You  shall  have  right  done  you. 

Turner. — I  will  take  your  Honours  word 
for  it.     I  am  Not  Guilty. 

Clerk. — How  will  you  be  tried  ? 

Turner. — By  God  and  the  country. 

Clerk. — How  sayest  thou,  John  Turner,  art 
thou  Guilty  of  the  felony  and  burglary 
whereof  thou  standest  indicted,  or  Not  Guilty? 

And  so  William  Turner  and  likewise  Mary 
and  Ely  Turner,  as  accessories,  being  de- 
manded the  like  questions,  severally  pleaded 
Not  Guilty,  and  put  themselves  on  God  and 
the  country  to  be  tried. 

L.  C.  J.  Hyde. — Now,  Mr.  Turner,  let  us 
know  who  has  seized  anything  of  yours. 

Turner. — The  sherifl's,  Sir  Richard  Ford 
and  Sir  Richard  Rives,  and  they  are  in  pos- 
session of  my  house ;  I  have  none  but  a  child  of 
seven  and  nine  at  home,  and  not  a  shirt  to  com- 
mand. It  is  true  the  sherilf,  Sir  Richard  Ford, 


was  so  civil  yesterday  as  to  give  me  some 
linen. 

Sir  Rd.  Ford. — I  shall  give  your  Lordship 
an  account  of  this.  I  suppose,  my  Lord,  we 
have  done  nothing  but  what  was  customary  : 
a  seizure  we  have  made  now,  but  after  we  had 
heard  this  gentleman  was  committed  for  felony 
and  burglary,  and  that  none  but  children  were 
in  the  house,  my  Lord,  we  thought  it  our  duty, 
both  for  his  good  to  secure  his  estate  if  ac- 
quitted, and  so  for  the  King  if  convicted,  that 
so  the  same  might  not  be  embezzled ;  and 
thereupon  caused  an  inventory  to  be  taken 
thereof:  but,  my  Lord,  we  dispossessed  none ; — 
it  is  true,  we  have  left  a  servant  or  two,  for 
whom  we  are  and  must  be  responsible  ; — what- 
ever they  would  dispose  or  had  occasion  for, 
they  had  it  without  contradiction.  We  oflered 
him,  that,  if  he  had  any  friend  of  his  own  that 
would  undertake  them  to  be  forthcoming,  in 
case  he  were  convict,  we  would  leave  them  in 
possession  of  them.  We  have  made  no  seizure ; 
what  we  have  done  is  according  to  custom  ;  if 
we  have  not  done  that  which  your  lordships 
approve  of,  we  beg  your  pardon. 

L.  C.  J.  Hyde. — We  are  to  look  to  that 
which  is  according  to  law;  a  man  that  is 
accused  of  felony  (he  is  but  only  so  yet),  he 
forfeits  none  of  his  goods  until  convict;  more 
than  that,  he  is  to  live  upon  them  during  his 
trial ;  but  on  the  other  hand,  where  a  man  is 
accused  of  felony,  and  indicted  for  it,  it  is  but 
prudence,  and  agreeable  to  law,  to  take  care 
the  goods  be  not  embezzled;  because,  if  a 
conviction  follow,  they  are  forfeited  to  the 
King  ;  therefore  the  sherifis  have  done  but  what 
they  ought  to  do  :  they  are  not  taken  from  you : 
what  you  have  occasion  for,  either  for  money 
or  goods  to  turn  into  money  for  your  present 
supply,  until  your  trial  be  over,  God  forbid 
but  you  should  have  it,  and  you  shall  have 
it;  if  you  have  any  friend  that  will  undertake 
the  goods  shall  be  forthcomimg  for  tire  King, 
in  case  you  be  convicted,  or  for  yourself 
if  acquitted,  it  shall  be  done.  In  the  mean 
time,  what  you  liave  occasion  for  yourself, 
wife,  or  children,  God  Ibrbid  but  you  should 
have  it :  and  this  is  as  much  as  by  justice  you 
ought  to  claim. 

Turner. — 1  submit  to  your  Honour,  and  I 
beg  of  your  Honour  and  tlie  bench  to  be  of 
counsel  for  me ;  for,  though  the  world  looks 
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on  me  as  a  solicitor,  it  is  a  mistake,  my 
Lord ;  it  is  not  in  law,  I  am  a  stranger  to  it — 
it  has  been  only  in  dealings  lor  moneys,  by 
purchases,  and  the  like.  But,  my  Lord,  I 
am  informed  your  Lordship  may  restore  me 
these  goods  without  security:  if  the  law 
directs  security  I  am  ready  to  give  it. 

Sir  Or/amlo  Bridyman  (Chief  Justice  of 
the  Common  Pleas). — For  that,  that  you 
may  not  mistake  the  law,  it  is  very  true  the 
words  of  the  statute  of  Richard  III.  say, 
'■  A  man's  goods  shall  not  be  seized  before 
he  is  indicted,"'  You  must  understand  the 
difterence  of  the  law  that  has  made  the  mis- 
take ;  it  was  then  good,  but  not  now  ;  then  a 
man's  course  was  to  indict  them  and  process 
against  them  before  committed,  but  now  it 
is  altered  ;  for,  when  it  remained  inditterent 
whether  guilty  or  not  guilty,  he  was  to  be 
maintained  out  of  his  goods  :  so  ouglit  you 
and  your  family ;  for  the  town  being  answer- 
able for  the  goods  of  such  a  felon,  that  they 
might  not  be  amerced,  in  such  cases  suf- 
ficient sureties  were  given:  the  statute  of 
Philip  and  Mary  gives  the  power  of  com- 
mitment by  justices  of  the  peace,  and  so  now 
it  is  quite  altered ;  and  though  they  cannot 
seize  the  goods,  yet,  they  being  responsible 
for  them,  they  ought  to  have  good  security. 

Sir  R.  Ford. — 1  do  assure  your  Lordships 
that,  from  the  very  tirst  hour  we  put  our 
people  in  the  house,  none  of  his  family  there, 
then  or  now,  have  been  denied  anything  in 
the  house :  if  I  be  not  misinformed,  that 
very  night  that  he  was  committed  there  was 
conveyed  out  of  his  house  for  his  use  and 
his  occasions,  some  say  200^.,  they  that  say 
least  say  100/.  They  have  had  a  free  tlis- 
posal  of  what  was  in  the  house ;  and  then, 
my  Lord,  could  we  do  less  than  what  we 
have  done  ? 

•  Turner. — I  would  have  made  a  short  busi- 
^  ness  of  this:   I  tendered  security  of  5000^. 

to  their  own  content :  they  accepted  of  the 
persons  ;  but  one  standing  by  said,  •'■  By  no 
means ;"  and  so  it  is  still  undone.  If  you 
please,  I  have  security  now. 

L.  C.  J.  Hyde. — There  need  not  much  ado 
for  security ;    if  your  trial  were  not   to   be 

•  presently,  then  there  were  cause  for  you  to 
■  insist  on  this ;  but  now  there  is  but  one  night ; 
'if   you  want  anything    for    this   night,    the 


sherilTs  here  offer  what  you  will  :  to-morrow 
will  determuie  the  question  whether  these 
goods  are  yours  or  no. 

Turner. — I  will  submit  to  the  Court,  I  will 
not  be  refractory  :  here  is  security,  if  you 
please  ;  if  not,  I  am  content. 

L.  C.  J.  Hyde. — If  you  want  anything, 
either  money  or  clothes,  or  anything  else, 
you  may  have  them. 

Turner. — My  Lord,  the  greatest  thing  will 
be  some  writings  and  papers,  which  will  con- 
cern me  at  my  trial  to  clear  me  then. 

L.  C.  J.  Hyde. — Do  this;  nominate  one 
person  the  sherilf,  another  to  go  with  him ; 
and  what  writings  you  will  have  brought, 
they  shall  take  a  note  of  them,  and  bring 
them  to  you. 

Turner. — I  have  divers  writings  of  gen- 
tlemen's estates,  bonds  and  things  in  my 
hands,  and  the  papers  are  amongst  them  ; 
and  I  do  beg  1  may,  with  the  keeper,  go 
myself  now. 

L.  C.  J.  Hyde. — I  cannot,  nor  the  Court, 
give  you  leave;  you  stand  indicted  for  felony 
and  burglary. 

Turner. — Let  my  sons  go,  my  Lord. 

L.  C.  J.  Hyde. — They  are  indicted  too, 
and  are  not  baleable :  if  Mr.  Sheriff"  (who  is 
answerable  for  you)  will  send  any  with  them^ 
he  may. 

Sir  R.  Ford. — I  shall  be  willing  to  serve 
you,  Gentlemen,  so  far  myself,  if  your  Lord- 
ship will  spare  me  from  further  service  here, 
to  go  with  such  person  as  he  shall  appoint, 

L.  C.  J.  Hyde.~\\e  leave  that  to  Mr. 
Sheriff''s  civility :  we  can  give  no  rule  for  it. 

Turner. — I  may  be  cut  off  of  my  lil"e  if  I 
want  my  papers. 

L.  C.  J.  Bridyman.  Doth  your  life  depend 
upon  this  evidence  in  matter  of  fact'^ 

Turner. — My  Lord,  I  have  been  so  strangely 
handled  in  this  business,  I  know  not  where  it 
depends.  : 

Sir  R.  Ford. — If  he  will  say  in  what  trunk 
or  cliest  they  are  in,  they  shall  be  brought  to 
the  Court. 

Thereupon  IMr.  Turner  offered  to  send  a 
pillow  bear,  and  the  sheriff  said  he  should 
have  the  writings. 

L.  C.  J.  Hyde. — Provide  yourself  for  to- 
morrow, Mr.  Turner;  we  will  then  go  on. 

Turner. — I    have    an    humble    request   to 
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your  honours  and  honourable  bench :  I  would 
beg  an  order  to  bring  in  some  witnesses,  who 
are  Mr.  Tryon's  friends  now,  though  mine 
lately  ;  divers  would  come  in,  but  send  me 
word  they  dare  not,  except  they  are  sum- 
moned by  an  order  of  your  Lordships. 

L.  C.  J.  Hyde.— We  will  help  what 
the  law  will  do,  but  this  cannot  be  done ; 
those  that  will  come  in  voluntarily,  may  ; 
the  law  will  not  admit  us  to  summon  any 
witnesses :  you  see  when  any  come  against 
the  King  we  cannot  put  them  to  their  oaths, 
much  less  can  we  precept  them  to  come. 

[Such  was  in  fact  the  law,  or  at  least  the 
practice — for  Sir  Edward  Coke  had  long 
before  denied  it  to  be  the  law — down  to  so 
late  a  date  as  the  year  1702,  after  the  ac- 
cession of  Anne,  when  it  was  at  last  declared 
by  statute  that  in  all  cases  of  treason  and 
felony  all  witnesses  for  the  prisoner  should 
be  examined  upon  oath,  in  like  manner  as 
the  witnesses  against  him,] 

Turner. — Pray,  my  Lord,  let  some  of  the 
Sherift"s  officers  wish  them  to  come,  not  from 
the  Bench. 

L.  C.  J.  Hyde. — We  caraiot  direct  anything 
in  it. 

Turner. — I  desire  the  party  himself  may 
be  here. 

L.  C.  J.  Hyde. — We  cannot  compel  him. 

Turnet\ — Then  I  have  no  witness  in  the 
world ;  this  is  a  sad  thing,  that  the  prose- 
cutor, being  able,  will  not  come;  I  hope  you 
will  advise  him  to  come. 

L.  C.  J.  Hyde. — The  law  is  open,  the  same 
to  every  man ;  you  shall  have  that  that  is 
due  to  any  man ;  you  cannot  have  more,  and 
less  you  shall  not  have ;  if  he  be  bound  we 
will  call  him. 

Turner. — What  if  he  will  forfeit  his  re- 
cognizance ? 

L.  C.  J.  Hyde. — We  cannot  help  that,  but 
we  think  you  need  not  fear  his  not  coming, 
he  intends  to  be  here. 

And  afterwards  the  prisoners  were  con- 
veyed back  to  the  gaol. 

The  trial  was  proceeded  with  on  the 
morning  of  the  following  day,  Saturday,  the 
16th;  when,  the  Court  being  sat,  and  pro- 
clamation made,  twelve  persons  were  called 
as  jurymen,  who  severally  answered  to  their 
names  ;  and  then  the  Clerk  said — 


Set  up  James  Turner,  John  Turner,  Wil- 
liam Turner,  Mary  Turner,  and  Ely  Turner 
[who,  with  some  felons,  were  accordingly  set 
to  the  bar].  You,  the  prisoners  that  were 
last  called  to  the  bar,  those  men  that  you 
shall  hear  called,  and  personally  appear, 
must  pass  between  our  sovereign  lord  the 
King  and  you  for  your  several  lives  and 
deaths.  If  you  or  any  of  you  will  challenge 
them  or  any  of  them,  you  must  challenge 
them  when  they  come  to  the  book  to  be  sworn, 
before  they  be  sworn. 

Then,  silence  having  been  commanded 
twice,  the  Clerk,  addressing  the  juryman  whose 
name  had  been  tirst  called,  said  : — 

William  Bookey,  look  upon  the  prisoners  : 
You  shall  well  and  truly  try,  and  tiue  de- 
liverance make,  between  our  sovereign  lord 
the  King,  and  the  prisoners  at  the  bar,  whom 
you  shall  have  in  charge,  according  to  your 
evidence.     So  help  you  God. 

In  the  same  form  all  the  others  were  sworn, 
except  only  one,  Lewis  Tayte,  the  last  called, 
against  whom  Timier  excepted,  there  being, 
as  he  said,  some  little  difference  at  present 
between  them  ;  but  Hyde  told  him  he  need 
not  assign  any  reason.  In  all  ti-ials  for 
felonies  (but  not  for  misdemeanors)  the 
prisoner  has  the  privilege  of  excepting,  with- 
out cause,  or,  as  it  is  expressed,  by  peremp- 
tory challenge,  to  at  least  twenty  jurors ;  the 
common  law  indeed  is  held  to  allow  thirty- 
five  peremptory  challenges ;  but  a  statute  of 
Henry  VIII.  resti-icts  the  number  to  twentj\ 
The  King,  on  the  other  hand,  can  challenge 
no  juror  without  assigning  a  cause  certain,  to 
be  tried  and  approved  by  the  Court.  Another 
pei'son  was  immediately  sworn  in  the  room  of 
Tayte;  and  then  the  Crier,  as  directed  by  the 
Clerk,  counted  them,  saying,  William  Bookey, 
and  so  on  (naming  them  all),  twelve  good 
men  and  true,  stand  together  and  hear  your 
evidence.  Then  the  Clerk  said.  Crier,  make 
proclamation,  which  he  did  as  follows: — 

O  Yes!  If  any  man  can  inform  my  Lords 
the  King's  Justices,  the  King's  Serjeant,  or  the 
King's  attorney,  before  this  inquest  be  taken 
between  our  sovereign  lord  tlie  King  and 
the  prisoners  at  the  bar,  let  them  come  forth, 
and  they  shall  be  heard ;  for  now  the  prisoners 
stand  at  the  bar  upon  their  deliverance :  and 
all   others   bound   by  recognizance   to   give 
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evidence  against  any  the  prisoners  at  the  bar, 
come  forth  and  give  evidence,  or  else  you 
will  forfeit  your  recognizances. 

It  will  be  observed  that,  in  conformity  with 
the  law,  or  established  practice,  already  men- 
tioned, only  the  witnesses  against  the  prison- 
ers are  here  called  upon  to  give  their  evidence. 
After  he  had  thus  done  his  O  Ves !  or  Hear 
Ye — for  this  venerable  exordium  is  merely  the 
old  French  or  Norman  Oyez — the  Crier,  as 
directed  by  tlie  Clerk,  called  the  names 
of  eighteen  witnesses,  who  all  came  into  the 
court.  They  were  not  all  examined,  how- 
ever, and  some  other  witnesses  gave  important 
evidence,  whom  it  had  not  been  thought  ne- 
cessary to  bind  by  recognizance  to  appear. 

The  Clerk  now,  addressing  the  prisoners 
severally  by  their  names,  desired  them  to  hold 
up  their  hands,  when  the  indictment  was 
read  again ;  after  which  the  Clerk,  addressing 
the  jury,  said  : — Upon  this  indictment  they 
have  been  arraigned,  and  theremito  have  seve- 
rally pleaded  Not  Guilty,  and  for  their  trials 
have  put  themselves  upon  God  and  the 
country,  which  country  yoii  are.  Your 
charge  is  to  inquire  whether  the  said  James, 
John,  and  William  Turner,  or  any  of  tliem, 
be  Guilty  of  this  felony  and  burglary  in  man- 
ner and  form  as  they  stand  indicted,  or  Not 
Guilty  ;  and  whether  the  said  Mary  Turner 
and  Ely  Turner  are  Guilty  of  the  felony,  as 
accessories  to  the  said  John.  Jf  you  tind  them 
Guilt)',  you  shall  inquire  what  goods  and 
chattels,  lands  and  tenements,  they  or  any  of 
them  had  at  the  time  of  committing  this 
felony  or  burglary,  or  at  any  time  since :  if 
you  tind  them  Not  Guilty,  you  shall  inquire 
if  they  fled  for  it ;  if  you  find  that  they  did 
fly  for  it,  you  shall  inquire,  &c,,  as  if  you 
had  found  them  Guilty.  If  you  find  them 
Not  Guilt)',  and  they  did  not  tly  for  it,  say  so, 
and  no  more,  and  hear  your  evidence.  But 
if  you  acquit  James,  John,  and  William 
Turner  of  the  felony  and  burglary,  then  you 
shall  not  inquire  after  Mary  and  Ely  as 
accessories. 

The  first  witness  called  was  Sir  Tliotnas 
Aletjn,  one  of  the  Aldermen,  and,  as  having 
passed  the  chair,  a  judge  of  the  Justice  Hall 
Court  (now  called  tlie  Central  Criminal 
Court)  at  the  Old  Bailey,  which  is  held  by 
Commission  of  Oyer  and  Terminer,  directed 


to  the  Lord  Mayor  and  the  Aldermen  past 
the  chair,  besides  the  Recorder  and  such  other 
learned  persons,  including  always  certain 
of  the  Judges  of  the  Courts  in  Westminster 
Hall,  as  it  is  thought  tit  to  name.  Sir  Tho- 
mas Aleyn,  being  sworn,  and  being  desired  by 
Sir  R.  Hyde  to  tell  his  knowledge  to  the  jury, 
proceeded  : — May  it  please  your  Lordships, 
and  you,  Gentlemen  of  the  Jury  ;  Upon  Friday 
mornhig  last  was  sevennight  I  heard  of  this 
robbery  at  Guildliall,  and,  the  person  robbed 
being  my  acquaintance,  I  went  to  visit  him 
in  the]  afternoon  ;  and,  coming  there,  not 
thinking  but  the  business  had  been  already 
examined,  several  persons  with  Mr,  Francis 
Tryon  put  me  upon  the  business  to  examine 
it,  I  went  and  examined  the  two  servants, 
the  man  and  the  maid  ;  upon  their  examin- 
ation I  found  they  had  supped  abroad  at  a 
dancing-school,  and  had  been  at  cards,  and 
came  home  afterwards ;  but,  before  they  came 
home,  they  heard  that  an  ancient  gentleman, 
one  Mr.  Tryon,  was  robbed,  and  then  they 
hastened  home.  I  examined  them  further, 
whether  they  used  to  go  abroad  after  their 
master  was  in  bed?  The  man  confessed  he 
had  been  abroad  twenty  or  thirty  times  at 
Colonel  Turner's  house  at  supper  about  a 
year  since.  The  maid  denied  they  had  been 
there  at  all :  but  it  is  ti-ue  the  man's  saying 
he  supped  there  (though  it  was  false)  was  the 
first  occasion  of  suspicion  of  Colonel  Turner. 
When  I  had  examined  these  two  I  went  to 
the  examination  of  Turner :  Where  he  was 
all  that  day'?  where  at  night?  He  told  me, 
at  several  places  and  taverns,  and  in  bed  at 
nine  of  the  clock,  and  was  called  out  of  his 
bed  :  but,  having  myself  some  suspicion  of 
him,  I  wished  him  to  witlidraw.  I  told  Mr. 
Tryon  that  I  believed,  if  he  was  not  the  thief, 
he  knew  where  the  things  were.  The  old  gen- 
tleman said  he  could  not  mistrust  him,  he 
had  put  a  great  confidence  in  him  ;  but  I  de- 
sired him  to  give  me  leave  to  charge  him  with 
it ;  and  thereupon  I  called  him  in,  but  he  de- 
nied it,  but  not  as  a  person  of  his  spirit, 
which  gave  me  some  cause  of  further  suspi- 
cion. I  desired  to  search  his  house ;  nay, 
told  him  I  would,  whether  he  would  or  no. 
He  desired  to  go  home ;  I  told  him,  if  he 
would  go  with  them  (some  persons  there)  he 
should  :  but  you  shall  not  speak  with  your 
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sons  or  daughters  or  servants :  they  shall  be 
examined  by  me.  They  searched  his  house, 
the  marshal  and  constable;  they  said  they 
could  find  nothing.  The  old  gentleman  was 
very  unwilling  to  charge  him  with  felony ; 
some  friends  there  were  as  well  satisfied  as  I 
•was  that  he  was  guilty  of  it,  and  they 
brought  me  a  paper  that  he  would  charge 
him  :  and  thereupon  I  wished  liim  to  read 
that  paper  ;  told  him  I  could  do  no  less  than 
send  him  to  Newgate.  Says  he,  You  will  not 
undo  a  family,  will  you  ?  Will  you  not  take 
bail  ?  No,  I  cannot.  What  proof  have  you 
material  against  me '?  I  will  give  you  as  good 
bail  as  any  man ;  give  me  leave  to  speak 
■with  Mr.  Tryon.  I  did  give  him  leave  :  he 
had  no  sooner  spoke  with  him  but  Mr.  Tryon 
would  not  charge  him,  he  promising  to  endea- 
vour to  find  the  thief.  I  took  Mr.  Turner  on 
one  side,  and  told  him  I  did  as  verily  believe, 
if  he  was  not  the  thief,  he  could  find  him 
out,  as  I  believed  I  should  go  home  to  my 
wife  and  children ;  and  I  said  that  if  an 
angel  from  Heaven  should  come  and  tell 
me  otherwise  I  could  hardly  believe  it.  This 
passed  on  this  night :  I  could  not  sleep  all 
the  night;  still  it  was  in  my  thoughts  that  this 
man  was  the  man  that  had  done  the  robbery. 
Next  morning  after  nine  there  came  a  gentle- 
man to  me,  a  person  of  quality,  a  merchant ; 
if  your  Lordship  desires,  I  shall  name  him. 

L.  C.  Justice. — Pray  name  him  ? 

Sir  T.  Aletjn. — It  was  Alderman  Love,  my 
Lord  :  he  told  me  that  he  thought  I  was  a 
friend  to  justice  :  if  I  would  go  presently  into 
the  Minories  myself,  I  might  discover  the 
person  that  robbed  Mr.  Tryon ;  if  I  staid,  or 
sent  others,  the  birds  would  be  flown  :  Mr. 
Turner  lias  this  morning  removed  several 
hundred  pounds.  I  went  presently  with  a 
footboy.  When  I  came  to  Bishopsgate,  meet- 
ing with  Major  Tasker,  knowing  not  whe- 
ther I  went  without  the  Liberties,  said  I  to 
him,  Are  you  in  haste  ?  Pray  go  along  with 
me;  and  he  went  with  me.  This  gentleman. 
Alderman  Love,  told  me  I  should  meet  with 
a  maid-servant  of  liis  that  knew  me,  though  I 
knew  not  lier  :  slie  will  meet  you  at  such  a 
corner,  and  go  witli  you.  When  I  came 
without  Aldgate  I  met  with  two  maids  that 
were  the  persons  to  show  me  the  place  r  the 
maid  told  me  these  were  the  maids.     I  bid 


them  come  behind  me.  At  the  further  end  of 
all  the  Minories  I  went  into  the  shop^  and 
found  Colonel  Turner  with  his  hands  in  a 
chest :  I  charged  liim  to  take  nothing  out,  and 
not  to  stir  himself.  There  was  two  wallets, 
one  of  100/.  [perhaps  a  mistake  for  300/.]  and 
the  other  200/.  I  took  the  keys  from  him, 
laid  them  upon  the  compter :  I  went  with 
him  into  the  next  room,  which  was  the  kitchen ; 
and  in  another  chest  Avas  two  wallets  more. 
And  now  the  gentleman  was  speechless.  I 
told  him  it  was  just  as  I  told  him  the  last 
night,  that  your  roguery  would  come  out. 
What  (said  I)  is  become  of  tlie  rest  of  the  mo- 
ney %  Says  he,  Your  haste  will  spoil  all.  I 
called  in  the  maid  to  examine  her ;  but  she 
was  fearful,  and  so  trembled  there  was  no  ex- 
amining her  before  Colonel  Turner.  But,  in 
conclusion,  said  I,  Colonel  Turner,  if  you 
will  tell  me  whether  this  be  JNIr,  Tryon's  mo- 
ney I  will  do  you  all  the  favour  I  can.  Says 
he,  I  cannot  say  it  is  his  money.  I  called  for 
a  constable,  and  made  a  mittimus  to  send  him 
to  Newgate,  thinking  he  would  discover  the 
truth.  Said  I,  Will  you  give  me  your  exa- 
mination %  He  did ;  it  is  in  court.  I  asked 
him  whence  this  money  came  ?  He  told  me  it 
was  removed  by  himself,  his  wife,  and  children 
this  morning. 

Turner. — My  son  and  I,  I  told  you. 

Sir  T.  Aleyn. — I  asked  him  where  he  had 
received  it  f  He  told  me  at  a  goldsmith's,  four- 
teen days  since  ;  he  did  not  remember  his 
name.  I  asked  why  he  should  remove  his 
own  money  '?  His  answer  was,  he  did  remove 
it  for  two  or  three  days,  till  this  foolery  was 
over.  When  I  saw  I  could  get  nothing  further 
from  him  I  discoursed  witli  him  touching  the 
remainder  of  the  money  and  the  jewels.  Saj-s 
he,  Sir  Thomas,  do  not  trouble  yourself ;  you 
will  lose  the  jewels  and  the  rest  of  the  money 
by  this  course ;  and,  says  he,  I  am  now  in 
pursuit  of  them  :  if  you  will  give  me  leave  to 
go  to  the  okl  gentleman,  1  know  all  will  be 
well.  I  was  not  content  to  let  him  go  ;  but 
presently  we  called  a  hackney-coach,  and  my- 
self, and  him,  and  INIajor  Tasker  went,  and 
carried  that  money  to  Mr.  Tryon.  When  we 
came  there  1  told  Mr.  Tryon  1  thought  we 
had  brought  500/.  of  his  money;  and  I  did 
not  doubt  but  1  had  brought  a  person  that 
could  tell  of  the  rest  of  his  money  and  jewels. 
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Colonel  Turner  desired  to  speak  witli  Mr. 
Tryon  himself  in  ])rlvate.  I  ofave  him  leave. 
He  calls  Tne  a  little  after  :  Sir,  says  he,  Mr. 
Tryon  and  I  am  a'^reed  ;  I  must  have  this 
money  delivered  to  me  aj^ain  :  I  have  assured 
him  he  sliall  have  all  his  money  and  jewels 
again  by  tluee  tliis  afternoon.  I  told  liim  I 
could  not  agree  that  he  should  liave  the  money 
back  again  ;  jiressed  him  that  he  would  stay 
there,  and  send  for  the  rest  o\^  the  money  and 
jewels.  But  he  would  (if  I  did  not)  trust 
him  ;  Mr.  Tryon  would  have  the  rest  of  his 
money  and  liis  jewels  again. 

Tamer. — I  said  I  would  endeavour  it. 

Sir  T.  Aleijn. — If  he  had  said  he  woiild  have 
endeavoured  it  I  would  not  have  parted  with 
him  ;  hut  he  said  he  sliould  have  the  money 
and  jewels,  &c.  I  told  him  I  would  meet 
him  at  that  time  at  IMr.  Tryon's.  Then  I 
took  Mr.  Tryon,  and  said,  Whatever  promise 
you  have  made  in  private,  you  must  excuse 
my  assenting  to  anytliing  against  the  \a.\v; 
but  do  not  tell  him  of  it,  lest  you  lose 
the  jewels:  I  must  commit  him  to  Newgate, 
and  I  must  bind  you  to  prosecute  him.  He 
desired  me  I  would  not  come  so  soon  as  three, 
not  till  four  or  live  of  the  clock,  and  all 
would  he  brought  thither.  I  staid  till  about 
four.  In  the  interim  I  heard  some  particulars 
what  these  maids  would  testify ;  which  testi- 
mony had  I  received  before  I  had  parted 
with  him,  I  Avould  not  have  parted  with  him 
for  any  consideration.  But  when  I  came 
thither  in  the  afternoon  I  heard  Colonel  Tur- 
ner was  airested,  and  was  then  at  the  Hoop 
Tavern  with  the  ofllcers.  I  sent  immediately 
the  marshal  and  his  men  to  bring  him  to  me. 
The  officers  and  he  came ;  and  then  Colonel 
Turner  said  to  me,  I  had  brought  all  these 
things,  but  tlie  ofKcers  prevented  me ;  I  am 
Si  very  unfortunate  man ;  give  me  but  leave 
till  to-morrow  morning  at  nine,  and  you  shall 
have  all.  Said  I,  I  have  now  heard  more; 
and  you  must  produce  tlie  money  and  jewels 
if  you  expect  any  favour  from  me,  or  I  know 
what  to  do.  He  pressed  very  hard  an  hour, 
■or  almost  two,  that  he  miglit  be  trusted  to  go 
for  them ;  if  he  did  not  go,  Mr.  Tryon  would 
lose  tlie  rest  of  his  money  and  jewels.  I  told 
him  I  had  rather  they  should  be  all  lost  than 
I  should  forfeit  my  discretion  and  reputation. 
And   thus  he  kept  us  till  seven  or  eight   at 


night.  At  last  lie  wovdd  have  gone  wit'a  one 
person.  I  told  him.  No;  if  there  were  enough 
to  secure  you,  I  might  give  leave.  Saith  he, 
The  party  will  not  see  more  than  one,  for  his 
life  would  be  in  danger.  Whither  would 
you  go?  I  would  go,  saith  he  (to  my  best 
remembrance),  to  Tower-liill  or  Whitechapel. 
1  should  have  met  him  at  iiv'e,  and  now  I 
must  meet  him  about  nine.  I  will  call  in  the 
officers:  they  will  tell  you,  yovir  being  upon 
a  judgment,  they  will  not  ])art  with  you 
without  the  Liberties:  nor  will  I  give  leave, 
because  the  sherilTs  will  blame  me.  The 
officers  said  they  coidd  not  go  without  the 
Liberties,  for  it  would  be  an  escajje  in  law. 
Pray  give  me  leave  to  go  near  those  places, 
and  I  will  send.  Nay,  then,  you  may  as 
well  send  from  hence.  He  begged  leave  to 
go  to  the  Hoop  Tavern,  and  send  for  his  wife, 
which  I  did  grant.  And  there  he  did  send 
for  his  wife.  They  brouglit  me  word  he  had 
sent  his  wife  for  the  jewels  and  the  rest  of  the 
moneys.  He  sent  to  me  not  to  think  the  time 
too  long,  for  he  hatl  notice  his  wife  was 
coming.  I  directed  the  Marshal,  when  his 
wife  came,  he  would  secure  her.  About 
eleven  they  brought  his  wife,  who  told  me 
she  had  delivered  the  jewels  :  they  tliought 
they  were  in  two  bags.  Then  he  came  to  me, 
and  desired  to  speak  with  Mr.  Tryon  in  pri- 
vate, and  told  me  Mr.  Tryon"s  soul  was 
pawned  to  him,  and  his  to  the  thief,  that  no 
discovery  should  be  made.  But  when  I  exa- 
mined his  Avife,  what  money  went  from  her 
house  that  morning,  she  said  she  knew  of 
none.  Where  had  you  the  jewels.''  She 
knew  of  none :  but  she  had  a  cou])le  of  bags 
that  she  was  sent  for.  Near  Whitechapel  or 
the  Tower  a  person  shovild  meet  her,  and  ask 
what  she  did  there,  and  she  should  say  she 
walked  up  and  down  for  something  that 
should  be  given  her  by  a  person;  which  if 
he  did,  slie  was  to  bring  it  to  him  that  sent 
her.  He  did  deliver  the  two  bags,  which  she 
delivered  to  her  husband ;  but  what  was  in 
them  she  knew  not.  There  was  Sir  Thomas 
Chamberlayne,  Mr.  Millington,  myself,  and 
Colonel  Turner,  with  Mr.  Tryon.  The  two 
bags  was  laid  upon  a  dresser.  He  told  us 
they  were  now  come;  and,  having  performed 
his  part,  he  hojjed  Mr.  Tryon  would  perform 
his.     Have  you  performed  your  part?     Have 
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you  brought  the  jewels  and  the  remainder  of 
the  money  ?  He  told  us  the  money  was  not 
brought:  for  the  600/.  I  shall  give  Mr.  Tryon 
my  bond,  to  pay  him  at  six  months.  We 
pressed  to  see  the  jewels :  we  run  them  all 
over.  But  I  should  have  told  you  one  thing : 
she  brought  a  cat's- head  eye-ring  upon  her 
finger.  This  the  gentleman  was  like  to  for- 
get: he  delivered  it  to  me,  to  deliver  that 
with  the  rest.  When  we  had  told  out  the 
jewels,  we  crossed  them  out  upon  the  printed 
paper  as  they  were  called.  She  said  all  that 
was  in  the  paper,  except  one  carcanet  of  dia- 
monds and  jewels,  valued  at  200/.,  that  is 
fallen  behind  the  chest,  or  aside.  You  have 
2000/.  worth  of  jewels  over  what  is  in  the 
paper;  but  that  carcanet  shall  be  forth- 
coming. He  now  pressed  that  no  prosecution 
might  be,  for  two  souls  were  pawned  (as  I 
said  before),  and  desired  an  end  of  the  busi- 
ness. I  told  him  further,  and  pressed  him. 
Said  I,  I  have  staid  a  great  while,  and  would 
stay  longer,  if  he  might  have  the  600/.  and 
the  carcanet.  But  when  I  saw  there  was 
nothing  more  to  be  got  from  him,  Now,  said 
I,  what  would  you  have  this  poor  gentleman 
do  for  you?  What  he  hath  promised  you  I 
know  not;  he  is  a  stranger  to  the  law.  If 
there  had  been  but  you  two  had  it,  and  it 
had  not  been  published  to  the  world,  and  the 
neighbours'  public  examination  taken,  some- 
what might  have  been  between  yourselves. 
But  would  you  have  this  gentleman  bring 
himself  into  danger?  He  will  lose  all  his 
goods  again,  for  he  will  be  indicted  himself. 
What  will  he  be  the  better  for  discovery, 
when  lie  must  lose  his  jewels  and  mone}',  and 
be  liable  to  a  prosecution,  as  you  will  be, 
were  he  so  ignorant?  Do  you  think  that  I 
landerstand  the  law  no  better,  being  a  justice 
of  the  peace,  to  bring  myself  into  danger? 
All  the  kindness  I  can  do  for  you  is  (to  be 
short),  I  must  send  you  and  your  wife  to  New- 
gate. How  say  you,  master  Alderman? 
Then  I  had  better  to  have  kept  the  jewels. 
Those  were  his  words  ;  to  the  best  of  my  re- 
membrance he  said  so. — My  Lord,  I  asked 
him  several  questions.  Why  he  should  give 
a  bond  for  600/.  if  he  was  not  concerned  in 
this  business?  But  he  knew  not  what  to  an- 
swer. Saith  he.  Will  you  not  take  bail? 
Said  I,  I  can  take  no  bail :  I  must  send  you 


to  the  common  gaol,  and  then  I  am  dis- 
charged. Pray  send  me  to  the  Compter. 
No,  I  cannot.  Do  you  think  I  would  make 
an  escape?  I  cannot  tell;  but  I  would  not 
bring  myself  into  danger.  He  prayed  me  I 
would  give  him  leave  to  go  home.  I  must 
make  my  warrant :  if  the  marshal  and  con- 
stable will  do  anything,  I  shall  not  direct 
them.  He  desired  his  wife  might  go  and 
fetch  some  linen. 

L.  C.  J.  Bridgman. — Wliat  day  were  the 
jewels  delivered? 

Sir  T.  Ahyn. — Saturday. 

L.  C.  J.  Bridgman. — Thursday  was  the 
robbery,  Friday  he  was  examined,  Saturday 
the  money  was  removed,  and  that  night  the 
jewels  were  brought,  and  he  committed. 

Sir  T.  Aleijn. — If  I  have  said  anything  that 
he  is  not  satisfied  wherein  I  have  not  true 
spoken,  let  him  ask  me;  I  shall  not  do  him 
the  least  wrong. 

L.  C.  J.  Hyde. — Do  so,  Mr.  Turner. 

Turner. — Do  your  Honours  understand  of 
Sir  Thomas  the  time  the  robbery  was  com- 
mitted?    I  shall  ask  him  some  questions. 

Sir  T.  Aleyn. — I  have  only  one  word  more  to 
say  to  you  :  that,  before  he  Avent  to  the  Hoop 
Tavern,  Nay,  said  I,  Colonel  Turner,  be  in- 
genuous, whether  this  was  not  Mr.  Tryon's 
money  that  he  removed?  And  he  confessed 
it  was. 

L.  C.  J.  Hyde. — That  money  was  removed 
from  his  own  house? 

Sir  T.  Aleyti. — Yes;  but  his  wife,  children, 
and  maid  denied  it. 

L.  C.  J.  Hyde. — Mr.  Turner,  will  you  ask 
him  any  questions?     What  are  they? 

Turner. — I  would  ask  all  this  back  again  : 
You  are  upon  your  oath,  Mr.  Alderman. 

L.  C.  J.  Hyde. — You  need  not  tell  him  that 
he  is  sworn ;  tlie  court  and  jury  undei'stand 
it  60. 

L.  C.  J.  Bridymati. — Go  on,  Mr.  Turner; 
ask  your  questions. 

Turner. — My  Lord,  I  demand  of  Sir  Thomas 
Aleyn  whether  I  did  not  tell  him  at  tlie  first 
there  was  a  wicked  yotnig  man  had  belied  my 
house  and  family,  saying  that  he  supped  there 
that  nit-ht,  when  he  had  not  supped  at  my 
house  these  12  months. 

Sir  T.  Aleyn. — I  think  I  have  done  him  that 
right  alreadv.    He  desired  me  to  examine  that 
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young  man,  who  said  lie  supped  at  Col. 
Turner's;  but  I  found  he  had  not  been  nor 
was  not  there. 

Turner. — Uj)on  Friday  night,  when  the 
alderman  pressed  me  concerning  tlie  thing,  I 
told  him  I  had  some  sus})icion  of  some  persons, 
who  formerly  should  liave  robbed  Mr.  Tryon 
a  year  ago,  and  I  employed  Mosely  the  con- 
stable and  Mr.  Tryon's  man  to  go  to  Ratclilf, 
and  I  went  another  way.  Pray  ask  Sir 
Thomas  whether  I  did  not  promise  to  do  all  I 
could. 

Sir  T.  Aleyn. — I  pressed  him  hard ;  he  said 
he  would  endeavour  it. 

Turner. — Whether  did  not  I  tell  him  that 
that  money  was  carried  there  on  purpose  to 
gain  the  other  fellows  that  had  the  jewels'? 
Said  I,  If  this  money  be  taken  away,  he  that 
hath  the  jewels  will  not  bring  them  and  the 
remainder  of  the  money  ;  but  that  this  monej'' 
must  bring  him  to  it,  that  they  might  share  it. 

Sir  T.  Aleyn. — There  was  not  one  word  of 
this  ;  his  examination  was  conti-ary.  He  told 
me  400/.  was  received  of  a  goldsmith,  he  knew 
not  his  name,  and  200/.  was  in  his  own  house ; 
and  that  he  removed  it  for  two  or  three  days, 
till  this  foolery  was  over.  He  said  it  was  his  own 
money.  I  said,  An  honest  man  need  not  thus 
remove  his  own  money. — One  thing  I  have 
omitted  :  when  I  was  examining  of  him  in  the 
Minories,  word  was  brought  to  me  his  son  was 
fled  away  at  the  back-door.  I  bid  them  run 
after  him  ;  but  they  said  they  saw  him  leap 
over  a  great  ditch ;  he  was  not  heard  of  till 
yesterday,  though  I  sent  out  my  warrants  for 
him. 

L.  C.  J.  %(/e.— Yourself  (as  Sir  T.  Aleyn 
swears)  said  you  knew  not  of  whom  you  had 
part  of  the  money,  but  the  other  was  your  own, 
and  yet  afterwards  that  the  money  wasTryon"s; 
why  did  you  say  so  ? 

Turrier. — I  will  tell  you  the  reason ;  I  would 
not  have  my  business  spoiled,  and  did  feign 
those  answers.  My  Lord,  I  do  demand  of  him 
whether  Mr.  Tryon  and  I  had  not  made  a  bar- 
gain in  the  morning,  whether  or  no  if  he  might 
have  his  goods  the  person  should  be  free,  and 
that  he  had  agreed  no  blood  should  be  spilt '? 
that  he  had  rather  lose  all  his  money  and 
jewels  than  to  forfeit  such  an  asseveration 
which  the  thief  had  bound  me  that  I  should 
swear  to  him^   That  by  the  blood  of  Jesus 


Christ  tliat  was  shed  f  )r  him  and  all  sinners, 
his  life  should  be  free? 

L.  C.  J.  Hyde. — You  are  beside  the  busi- 
ness. 

Turner. — My  lord,  I  ask  Alderman  Aleyn 
whether  I  did  not  tell  him  this  ? 

Sir  T.  Aleyn. — I  told  your  Lordslii])  two 
sovils  were  pawned,  as  he  said  before. 

L.  C.  J.  Hyde. — Do  not  spend  your  time 
thus  ;  the  question  *s  short.  Whether  you  are 
guilty  of  robbing  or  breaking  the  house  of 
Mr.  Tryon,  or  no  '? 

Turner. — I  am  as  free  as  any  man  here. 

L.  C.  J.  Hyde. — They  will  not  believe  your 
own  words. 

Sir  T.  Aleyn. — I  think  I  have  done  him  no 
wrong  by  this  evidence. 

Turner. — I  hope,  my  Lord,  I  shall  have  the 
benefit  to  call  him  again  for  a  witness  for  me. 

L.  C.  J.  Hyde. — You  may  ask  him  now. 

Turner. — No,  when  I  come  to  my  defence. 

L.  C.  J.  Hyde. — Yes,  yes. 

Turner. — Oh,  your  honours  most  humble 
servant ;  I  am  very  sorry  I  have  put  him  to 
this  trouble. 

The  next  witness  called  was  3fr.  Tryon 
himself. 

L.  C.  J.  Hyde. — Mr.  Tryon,  pray  (as  you 
are  able),  give  an  accomit  of  this  business. 

Tryon. --My  Lord,  about  eleven  of  the  clock, 
or  something  past,  upon  Thursday  night  last 
was  a  sevennight,  two  men  came  into  my  cham- 
ber when  I  was  fast  asleep,  one  on  the  one  side, 
and  another  on  the  other  side  of  the  bed  :  one 
had  a  lantern  that  opened  on  one  side,  and 
waked  me  :  when  I  saw  him,  I  was  much  asto- 
nished (as  I  might  well),  knew  them  not,  said. 
My  masters,  who  are  you  ?  I  was  newly  out  of 
my  sleep;  being  an  ancient  man,  I  apprehend- 
ed another  man  for  the  jiarty  I  spoke  to  (but 
wasnot  the  man),  and  namedhim  by  his  name: 
What  do  you  do  here  at  this  time  of  night? 
AVhat  is  your  business?  Said  nothing  to  me; 
one  took  both  my  hands,  the  other  with  a  little 
cord  bound  me  very  hard,  insomuch  here  yet 
is  tlie  dents  of  it ;  and  bound  my  feet,  gagged 
me,  and  used  me  barbarously,  most  inhumanly ; 
I  must  sufl'er  it,  because  I  could  not  tell  how 
to  avoid  it.  When  they  had  done,  then  told 
me  this  withal,  You  shall  not  lose  a  hair  of 
your  head.     I  knew  not  their  intentions;  I 
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feared  what  it  was,  for  wlien  tliey  had  done 
this  they  left  me ;  I  had  nobody  could  come 
to  me  in  my  house,  my  servants  I  knew  not 
upon  what  grounds  they  were  forth  at  supper 
when  I  a-bed,  which  was  of  ill  consequence. 
After  I  had  been  an  hour  in  tliis  manner  I 
rolled  myself  out  of  my  l)ed,  and  fell  down  ; 
and  very  much  hurt  myself;  ....  and  so  with 
much  ado,  it  pleased  God,  I  know  not  how 
myself,  got  to  the  chamber-window  which 
lay  to  the  street ;  I  called  out  Murder  !  and 
Thieves  !  My  neighbours  said  I  called  with  so 
strong  a  voice,  tliey  wondered  to  hear  me. 
Quickly  after,  many  of  my  neighbours  came 
in,  and  one  Mr.  Peter  ^'anden -Anchor,  a 
Dutchman,  that  selleth  Rlienish  wine,  he  came 
in  and  unboiuid  me  ;  and  so,  after  I  was  un- 
bound, I  went  down  to  the  warehouse  as  I  was, 
without  clotlies  about  me,  only  my  waistcoat 
and  shirt,  and  saw  that  they  had  been  tliere. 
I  considered  those  that  had  done  the  thing 
were  very  privy  to  my  house  ;  they  knew  where 
to  fetcli  the  key  of  my  cash,  in  a  drawing-box, 
taking  the  money  there,  which  was  about  one 
thousand  and  odd  pounds  :  some  plate  there 
v/as ;  they  did  not  meddle  witli  it. 

L.  C.  J.  Hijde. — How  came  they  by  the 
jewels'? 

Tryon. — I  forgot  something  concerning  some 
jewels  ;  these  jewels  were  in  a  drawer  under 
my  table  in  the  compting-house ;  he  wasjn-ivy 
to  that,  because  he  did  frequent  my  house  very 
long,  and  was  very  familiar. 

L.  C.  J.  H//de. — Who  was  privy  to  all  this  ? 

Tryo7i, — James  Turner. 

L.  C.  J.  H//(Ie. — Mr.  Turner,  would  you 
ask  Mr.  Tryon  any  questions  ? 

Turner. — By  and  by,  when  I  come  upon 
my  proof 

WiU'uun  Hill,  Mr.  Tryon's  man,  sworn. 

Hill. — All  that  I  can  say  is  this :  when  I 
went  out  I  locked  the  door  double,  and  tliose 
things  were  tliere  then. 

L.  C.  J.  Ht/(le.—Ahout  what  time  ? 

Hill. — Seven  or  eight  of  the  clock. 

/..  C.  J.  Hyde.— Whs  he  a-bed  tlien  ? 

Hill. — Yes,  my  Lord.  When  1  came  liome 
again  I  found  all  these  things  gone ;  going 
down  into  the  compting-house,  we  found  some 
jewels  gone,  and  some  lel't,  and  those  were  in- 
considerable to  those  that  were  gone;  the  best 


were  culled  and  gone.  On  Saturday  Colonel 
Turner  was  arrested  with  two  Serjeants,  and 
sent  the  boy  at  the  Hoop-Tavern  for  me ;  I 
took  two  friends  with  me,  Mr.  Guniey  and  Mr. 
Pilkington ;  he  prayed  me  to  speak  to  my 
master  that  he  would  give  bond  for  him,  that 
the  Serjeants  might  discharge  him,  and  he 
haste  about  his  business,  or  else  it  would  be 
spoiled.  Proceeding  into  some  discourse,  I 
was  saying  to  him  it  was  a  great  providence 
that  I  and  the  maid  was  not  then  at  home,  for 
if  we  had  we  should  have  been  killed.  He  an- 
swered, saith  he,  No ;  they  would  only  have 
bound  you  and  the  maid.  I  asked  him  how 
it  was  possible  to  get  in  ?  He  answered,  one 
went  through  the  entry  in  the  day-time,  and 
there  lay  till  night,  went  up  stairs,  found  a 
candle,  lit  it,  went  up  to  his  chamber,  took 
the  key,  and  went  down  and  let  in  others. 

Turner. — This  story  I  was  informed,  I  told 
him. 

Hill. — I  asked  him  how  he  came  to  know 
it?     He  said  he  examined  them. 

L.  C.  J.  Bridgman. — Did  he  never  tamper 
with  you  about  making  IMr.  Tryon's  will? 

Hill. — Yes,  my  Lord,  he  came  to  me  about 
a  year  ago  ;  I  went  with  him  to  the  Cock  be- 
hind the  Exchange,  it  was  in  a  morning ;  he 
took  me  privately  aside,  told  me.  The  old 
gentleman  your  master  is  very  sickly,  cannot 
live  long,  had  a  good  estate,  or  to  that  purpose, 
and  it  Avas  pity  he  would  never  make  a  will, 
and  such  an  estate  should  go  to  the  building 
of  PauVs.  Saith  he,  I  have  jiressed  him 
several  times  touching  making  his  will ;  he 
said  he  had  done  it,  when  we  both  knew 
he  had  not,  and  I  believe  he  will  not  make 
one.  He  told  of  one  that  could  counterfeit  a 
hand. 

L.  C.  J.  Bridginan. — Was  it  not  Grainger. 

Hill. — Yes,  7ny  Lord  ;  that  that  man  could 
counterfeit  a  Avill,  and  I  and  Mr.  Garret  and 
another  good  fellow  should  be  the  three  execu- 
tors, and  a  third  person  overseer,  and  that 
would  ])lease  the  old  man.  1  answered,  I 
would  not  have  to  do  iu  such  an  unjust  thing 
for  all  the  world. 

L.  C.  ./.  Hi/de. — Did  you  go  to  Turner "s  to 
supper  that  night  this  robbery  was  committed? 

Hill. — No,  my  Lord,  to  Mr.  Starkey's  iu 
Fenchurch-street ;  the  maid  went  along  with 
me. 
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L.  C.  J.  Bridgmmi. — One  question  more  :  you 
said  you  came  in  and  found  the  doors  open  ; 
did  you  come  in  before  tlie  neighbours  ? 

Hill. — No,  my  Lord,  I  had  not  known  of  it 
but  that  one  gentleman  at  supper  went  home 
with  a  gentlewoman  in  Leadenhall-street,  and 
hearing  there  was  such  a  robbery  in  Lime- 
street,  I  run  with  a  great  fright,  came  in  and 
found  tlie  doors  open,  and  found  the  neigh- 
bours within. 

Turner. — The  thing  understood  touching 
the  will  hath  another  face :  his  uncle  was  an 
acquaintance  of  Mr.  Grainger,  his  uncle  that 
bound  him  apprentice,  that  lived  in  Cripple- 
gate,  now  in  Cornhill.  This  Grainger  had 
counterfeited  a  will  touching  my  Lord  Ger- 
rard,  and  somebody  else,  about  an  estate.  Said 
I  to  this  young  man.  You  have  an  uncle  ac- 
quainted with  a  notable  fellow,  one  Grainger, 
and,  your  master  making  no  will,  S])eaking 
merrily,  this  fellow  is  able  to  make  it  for  him. 
Ask  him  if  I  did  not  tell  him  his  uncle  was 
acquainted  with  such  a  person. 

Hill. — You  told  me  so,  indeed. 

L.  C.  J.  Bridgman. — Hill,  by  the  oath  yovi 
have  taken,  did  he  not  persuade  you  to  en- 
deavour that  you  and  he  and  Grainger  should 
counterfeit  a  will? 

Hill. — He  did,  my  Lord :  he  told  me  that 
I,  Mr.  Garret,  and  another  good  fellow,  shovdd 
be  three  executors,  and  another  person  over- 
seer, and  that  this  Grainger  could  do  it  undis- 
cernlbly.  I  answered  him,  I  would  not  med- 
dle with  it  for  all  the  world. 

Turner. — Go,  go,  go,  this  is  malice  ;  for  it 
was  mere  jesting  with  him. 

Eltzaheth  Fry  sworn. 

Frij. — Mrs.  Turner  came  to  my  house  on 
Saturday  morning  last  at  six  in  the  morning  : 
she  knocked  me  out  of  my  bed.  I  asked 
who  was  there.  She  said,  A  friend.  Who  are 
you,  said  I  ?  Come  and  see,  says  she.  I  said. 
Who  ?  Mrs.  Turner  ?  She  said,  Yes.  I  went 
and  dressed  me,  and  let  her  in.  She  said 
there  was  a  friend  of  hers,  a  merchant,  newly 
broke ;  he  had  a  wife,  andseven  or  eight  child- 
ren ;  they  desired  to  secure  the  money  till  they 
had  taken  their  oaths  the  money  was  not  in 
tlieir  house.  She  said  her  husband  and  her 
son  Ely  was  coming  with  it.  I  went  and 
lighted  a  candle ;  there  was  she  and  her  son 


Ely  with  the  money.  She  asked  me  if  I  had 
a  spare  chest  ?  I  said,  Yt;s,  there  was  one  with- 
in. She  went  in,  opened  the  chest,  and  she 
put  in  the  wallets  of  money,  I  know  not  how 
much,  my  Lord.  I  asked  lier  if  there  was 
any  more  to  come  ?  slie  said,  Yes,  her  hus- 
band was  coming  with  more.  She  went  t;i 
the  door  and  let  it  in,  but  I  know  not  wh.) 
brought  that. 

L.  C.  J.  Bridgman. — Did  not  Mr.  Turner 
come  in':? 

Fry. — Yes,  my  Lord  ;  he  ojjened  the  bags, 
and  asked  his  wife  touching  the  seals.  She 
said  the  gentlewoman  that  owned  the  money 
had  desired  me  to  pull  them  oil.  Tlieyoflered 
me  twenty  shillings  for  my  kindness  in  it ;  told 
me  they  had  pov/er  to  give  it  from  the  gentle- 
woman :  desired  me  if  my  sister  or  any  should 
ask  about  it,  Ind  me  conceal  it,  because  the 
discovery  would  ruin  the  poor  gentlewoman 
and  her  children,  but  ratlier  to  say  that  they 
desired  me  to  let  some  linen  lie  there, 

L.  C.  J.  Hyde. — W^ere  the  bags  sealed? 

Fry. — I  saw  none  sealed. 

L.  C.  J.  Bridgman.  How  many  Avallets 
were  in  the  shop  ? 

Fry. — I  saw  but  three,  and  they  put  one 
into  a  chest  in  the  shop  and  two  in  the  kitchen. 

L.  C.  J.  Hyde. — At  that  tiiae  when  tlie 
money  was  brought  was  there  any  discourse 
of  1100/,? 

Fry. — To  the  best  of  my  remembrance  it 
was  so. 

Turner. — Not  a  word  of  the  sum. 

Fry. — There  was  five  wallets  brought  into 
my  house,  three  iu  the  shop  and  two  in  the 
kitchen, 

L.  C.  J.  Hyde. — Had  tliey  bags  at  each 
end  ? 

Fry. — Yes,  my  Lord. 

Sir  T.  Aleyn. — You  liear  what  the  wench 
says;  she  says  there  was  live  wallets,  three  iu 
the  shop,  two  in  the  kitchen  :  I  took  two  in 
the  shop  and  only  one  in  the  kitchen. 

Fry. — My  Lord,  I  have  two  apprentices, 
little  girls,  when  all  tlie  people  were  in  the 
shop,  said  out  aloud  that  they  saw  Mrs.  Tur- 
ner go  out  of  tlie  shop  with  something  in  her 
apron,  covered  with  a  red  cloth,  while  I  was 
above,  my  Lord. 

Turner. — Who  should  convTy  it  awayf 

L.  C.  J.  Hyde, — Your  son  was  there. 
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Turner. — Pray,  my  Lord,  ask  her  which  is 
Ely. 

Frij.- — That  is  (pointing  to  Ely). 

Turner. — It  was  false;  this  Ely  carried 
none;  the  boy  knew  nothing-  of  it:  both  my 
sons  are  dear  to  me,  and,  if  either  more  than 
the  other,  it  must  be  my  eldest ;  and  yet  I 
must  say  it  was  John  my  eldest  son  that  car- 
ried the  money ;  this  boy  was  at  home ;  she 
hath  forsworn  herself. 

Fry. — Your  wife  told  me  that  Ely  was  to 
bring  some. 

Mr.  Gurnet  (elsewhere    called    Mr.  Gurneif) 
sworn. 

My  Lord,  I  met  with  Colonel  Turner  on 
Saturday  morning  after  tlie  robbery ;  he  told 
me,  says  he,  I  have  been  as  good  as  my  word ; 
I  sent  my  son  to  make  some  discovery  of  this 
business,  and  I  did  not  doubt  but  to  clear 
myself  of  it  and  make  a  discovery  :  this  was 
on  the  Exchange.  Says  he,  I  have  met  with 
them.  With  what?  With  the  jewels  and 
money.  Where  are  they  ?  I  have  brought 
500/. ;  the  rest,  with  the  jewels,  I  shall  have 
at  three  o'clock  this  afternoon :  will  you  be 
there?  Yes,  said  I;  who  were  they?  They 
were  friends.  Friends!  what,  and  use  him 
so  barbarously !  O,  says  he,  they  were  two 
strangers ;  they  went  beyond  their  commis- 
sion. 

Major  Ralph  Tasker  sworn. 
On  Saturday  morning  I  met  Sir  T.  Aleyn; 
passing  by,  he  called  me  :  says  he.  There  is  a 
business  in  hand,  pray  go  along  with  me. 
We  went  along  through  Aldgate  and  into 
the  Minories,  and,  passing  along  the  Minories, 
these  two  maids  we  overtook,  and  asked  them 
where  the  house  was ;  they  showed  us  :  we 
went  in ;  Mr.  Turner  was  there,  Iris  hand  in 
tlie  chest;  Sir  Thomas  Alcyn  staid  it:  we 
seized  the  money ;  there  were  two  bags  of 
buckram,  I  conceived  there  was  200/.  in 
either  of  them,  and  another  in  the  kitchen  ; 
Sir  T.  Aleyn  desired  me  to  secure  them.  I 
saw  a  fellow  play  bo-peep  in  a  back  room, 
a,nd  piesently  was  a  noise — he  was  fled  and 
gone ;  his  son  they  said  it  was.  Sir  T.  Aleyn 
pressed  very  hard  to  Mr.  Turner,  and  desired 
to  know  whose  money  that  was.  Says  Tur- 
ner, By  the  Eternal  God  it  is  my  own  money, 
with  many  other  protestations.     A  constable 


was  sent  for,  and  we  carried  the  money  and 
Turner  in  a  hackney-coach  to  Mr.  Tiyon,  and 
there  left  the  money  on  a  table  with  Mr. 
Tryon :  they  had  some  discourse ;  Turner 
came  forth  and  said.  The  old  gentleman  and 
I  are  agreed;  I  will  trust  the  money' no  longer 
with  you,  but  with  the  old  gentleman  himself. 
Said  I,  Let  me  be  discharged  of  it ;  do  what 
you  will  with  it. 

L.  C.  J.  Bridgtnan. — Did  you  see  the  bags 
out  of  the  wallets  ? 

Sir  T.  Aleyn. — We  saw  one  which  was 
sealed,  I  think,  with  the  Bishop  of  Chiches- 
ter's seal. 

Ann  Ball  sworn.  [This  person  seems  to  have 
resided  with  Betty  Fry,  afterwards  mention- 
ed, at  the  lower  end  of  the  Minories.] 
On  Saturday  morning  Mrs.  Turner  came  to 
this  maid's  house,  and  desired  to  come  in  ;  she 
stepped  out  of  bed.  and  asked  who  was  there? 
She  said,  A  friend.  She  went  to  the  door, 
and  asked  who  was  there?  Mrs.  Turner  said, 
Open  the  door  and  you  shall  see.  Opening 
of  it,  she  came  in  :  Who  is  it,  Mrs.  Turner  ? 
Yes,  says  she.  What  would  you  have?  I 
have  a  little  money  I  would  leave  here.  This 
she  came  and  told  me.  She  lighted  a  candle ; 
I  saw  Mr.  Turner  and  his  wife  come  in ;  I 
heard  a  great  noise ;  I  lay  still,  but  heard  not 
what  they  said.  When  they  were  gone  the 
maid  told  me  what  they  had  brought  into  the 
house.  Said  I,  I  thought  it  had  been  pewter  : 
said  I,  If  you  keep  this  money  we  shall  be 
utterly  rnidone  if  you  do  not  tell  some  people 
of  it.  She  went  to  her  sister  to  make  her 
acquainted  with  it. 

Z/.  C.  /.  BriJgman. — You  saw  Mr.  Turner 
and  his  wife  come  in  ? 

Ball. — I  did,  but  knew  not  what  they  did 
tliere  :  she  did  go  to  her  sister,  and  so  it  came 
to  Sir  T.  Aleyn  by  accident. 

L.  C.  J.  Bridgman. — Now  for  the  seal :  who 
were  those  that  saw  the  seal  ? 

Frederick  Ixam  sworn. 

My  Lord,  and  Gentleman  of  the  Jury,  being 
at  the  house  of  Mr.  Tryon  on  Satiu-day  in  the 
evening,  I  was  desired,  with  otliers  there  pre- 
sent, to  see  the  bags  taken  out  of  the  several 
wallets ;  three,  I  think.  I  saw  them  taken 
out;  three  had  no  seals  on;  one  was  very 
much   defaced,   and   the   other  had  a  seal, 


TRIAL  OF  COLONEL  JAMES  TURXER. 


99 


which  beii)}^  questioned  to  be  tlie  seal  of  the 
Bishop  of  Chichester,  it  was  compared  with 
the  seal  of  a  letter  which  Mr.  Tryoti  brought 
down,  and  declared  to  be  a  letter  received 
from  the  Bishop  of  Chichester,  and  those  two 
seals  agreed :  the  bags  being  here  in  court 
will  be  a  further  evidence. 

The  letter  was  protluced  by  Mr.  Tryon, 
and  owned  by  him  to  be  the  Bishop  of  Chi- 
chester's, and  they  agreed. 

Here  Mr.  Hanson,  a  goldsmith,  was  ex- 
amined, who  proved  that  the  seal  upon  one  of 
the  bags  was  that  of  Dr.  Hein-y  King,  Bishop 
of  Chichester.  At  the  close  of  his  short 
examination  Turner  spoke  something  to  the 
Jury,  on  which 

Chief  Justice  Hyde  called  out:  Pray,  Mr. 
Turner,  discourse  not  witli  the  Jury  ;  your 
whispering  will  do  you  little  good :  though 
I  think  thej'  are  honest  men,  and  will 
not  be  guided  by  you,  j^et  we  expect  tlie 
same  carriage  from  you  as  from  other  pri- 
soners ;  you  shall  have  all  the  justice  that 
may  be. 

Cole  the  Serjeant  sworn. 

L.  C.  J.  Hyde. — Speak  your  knowledge. 

Cole. — On  Saturday  in  the  afternoon,  about 
three,  my  brother  and  I  arrested  Col.  Turner 
in  an  action  of  700/. 

L.  C.  J.  Hyde. — At  whose  suit  ? 

Cole. — At  the  suit  of  Thomas  Lyon,  who 
with  others  was  bail  for  him. 

Turner. — It  was  only  hearing  of  this  foolery 
that  caused  it. 

Cole. — My  Lord,  we  went  to  the  Hoop 
Tavern ;  he  sent  for  Mr.  Tryon's  man,  that 
he  should  engage  for  this  account,  that  he 
might  have  his  liberty  to  look  after  Master 
Tryon's  business.  Soon  after  came  the  con- 
stable, and  he  charged  us  to  assist  him  to  go 
before  Sir  T.  Aleyn.  By  and  by  I  was  say- 
ing, Colonel  Turner,  how  could  this  house  be 
robbed  and  none  of  the  doors  broke  ?  Oh, 
said  he,  I  took  a  man  in  the  Minories  who 
has  discovered  it  to  me  :  he  told  me  that  one 
was  going  into  the  cellar  in  the  day-time,  lay 
there  till  night ;  then  went  up  stairs,  found  a 
candle  and  lit  it;  went  up  to  the  old  gentle- 
man's chamber,  took  the  key  from  his  bed- 
side, and  went  down  and  let  all  the  rest  of 
the  thieves  in. — The  young  man,  being  there, 
said,  It  was  well  the  maid  and  I  was  not  at 


liome;  we  should  have  been  killed.  No, 
says  he,  you  would  not  have  been  killed,  only 
bound. 

Turner. — As  the  fellow  told  me. 

L.  C.  J.  Hyde. — Did  he  not  say  nothing 
touching  Mr.  Tryon's  tooth? 

Cole. — He  said  that,  the  fellow  putting  his 
finger  in  his  mouth  to  gag  him,  the  old  gen- 
tleman  bit  him  ;  and  he,  struggling  to  get  out 
his  finger,  pulled  out  his  tooth. 

L,  C.  J.  Hyde. — You  are  very  perfect  at  it, 
Mr.  Turner,  every  way. 

Turner. — Ay,  my  Lord,  I  examined  him 
every  way. 

[The  Judge,  Avith  his  indecent  wipes,  and 
the  prisoner,  with  his  irrepressible  imjjudence, 
were  well  matched.] 

Cole  the  yeoman  merely  repeated  the  ac- 
count of  the  arrest,  as  given  by  his  brother 
the  Serjeant.  Some  more  questions  were  then 
asked  of  Hill. 

L.  C.  J.  Bridffman. — Mr.  Hill,  what  do 
you  know  about  breaking  your  own  desk  ? 

Hill. — My  desk  was  safe  locked,  and  the 
key  in  my  pocket ;  I  lost  out  of  that  desk 
about  45/.  of  my  own. 

L.  C.  J.  Bridgman. — Where  did  it  stand  ? 

Hill. — Upon  a  table  in  the  wareliouse  ;  the 
jewels  were  in  a  drawer  under  the  table  in 
the  counting-house. 

L.  C.  J.  Bridgman. — How  did  you  leave 
Mr.  Tryon's  door? 

/////.— Double  locked. 

L.  C.  J.   Bridgman. — Who  had  the  key  ? 

Hill.— I  had. 

L.  C.  J.  Bridgman. — Was  there  more  than 
one  key  ? 

Hill. — Always  two. 

L.  C.  J.  Bridg?nan. — Who  had  the  other? 

Hill. — The  other  key  was  in  my  master's 
chamber. 

L.  C.  J.  Bridgman. — Mr.  Tryon,  how  was 
your  own  door  ojiened? 

Tryon. — I  called  some  of  my  neighbours, 
and  Mr.  Vander- Anchor  came  up  to  me.  It 
seems  they  had  forced  open  the  door  with  a 
crow  of  iron. 

L.  C.  J.  Bridgman. — The  door  of  your 
chamber,  do  you  mean  ? 

Tryon. — No,  the  stieet-door. 

L.  C.  J.  Bridgman. — How  was  your  cham- 
ber-door opened  ? 
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Tryon. — I  never  lock  my  chamber- door,  but 
pull  it  to. 

L.  C.  J.  Hi/de.— Mr.  Hill,  the  couutiu,?- 
house,  where  the  jewels  were,  was  tliat 
locked? 

HiJl. — Yes;  and  the  drawer.  I  tliink,  was 
locked  :  sometimes  he  does  and  sometimes  he 
does  not  lock  it. 

L.  C.  J.  Hyde. — Was  tlie  house-door  open, 
or  no  ? 

Hill. — Before  I  came  the  neighbours  had 
broke  open  the  door. 

L.  C.  J.  Hyde. — Mr.  Tryon,  were  your 
counting-house  and  till,  .where  the  jewels  lay, 
locked  ? 

Trifon. — Ever,  my  Lord. 

L.C.  J.  Hyde.— T:\mt  night? 

Tryon. — Yes,  my  Lord. 

L.  C.  J,  Hyde. — Was  it  opened  with  a  key, 
or  broken  open  ? 

Tryon. — I  know  not  how  it  was  opened ; 
mj'  key  was  among  a  bunch  of  keys. 

Peter  Vanden- Anchor  sworn.  ' 

L.  C.  J.  Bridgman.— When  Mr.  Tryon 
cried  out  you  came  in.  did  you  not  ? 

Fanden-Anchor. — Yes.  My  Lord. 

L.  C.  J.  Bridpnan. — How  did  you  find 
him? 

Va7ulen-Anchor. — I  was  lately  come  home ; 
my  daughter  heard  a  great  voice  of  murder 
and  robberies :  I  went  out,  and  some  of  the 
neighbours  were  breaking  open  tlie  door,  and 
I  was  the  first  that  went  into  tlie  house ;  and 
so  I  went  presently  up  to  Master  Tryon's 
chamber,  and  found  him  liound  with  this 
rope,  and  put  it  into  my  pocket,  and  searched 
about  Ihe  house,  and  several  neighbours 
came  in. 

Chaplain  sworn. 

I  was  at  the  door  with  Master  Yanden- 
Anchor :  we  went  into  the  warehouse  and 
counting-liouse,  and  all  open  ;  cash  was  taken 
away  without  any  breaking.  Says  Master 
Tryon,  All  my  money  is  gone — a  thousand 
and  odd  pounds.  Several  pieces  of  plate 
were  there  left.  We  went  up  with  Master 
Tryon,  and  sent  for  a  chirurgeon  to  dress  his 
thigh.  By  this  time  his  man  came  in:  I 
asked  him  where  he  had  been.  Says  he,  I 
have  been  at  Colonel  Turner's  at  supper. 
Where  is  the  maid?     Says  he,  She  is  fallen 


into  a  swoon.  Some  maids  came  home  with 
her.  1  asked  her  where  she  had  been.  She 
said.  At  one  Chamberlain's,  a  goldsmith's. 
Said  I  to  her,  The  man  says  one  thing,  and 
you  another.  A  little  after  comes  in  Colonel 
Turner,  with  his  lantern,  and  his  hair  turned 
up  under  his  cap,  and  there  he  made  a 
great  bustle.  I  went  to  Chamberlain's  to 
inquire  touching  the  maid.  He  said,  they 
had  been  there  with  a  dancing-master.  I 
went  to  JMaster  Tryon's  again.  'V\'e  asked 
him  who  he  thought  bound  him.  He  named 
one  Christmas,  but  I  kneAV  him  not. 

Lord  Mayor. — Did  you  not  find  any  door 
that  you  observed  to  be  broken  ? 

Chaplain. — No,  but  all  opened  with  ke)-s. 

3Ir.  Christmas  sworn. 

]My  Lord,  I  know  little  of  the  business. 
About  two  o'clock  on  Friday  morning  there 
comes  a  constable  and  other  people,  and 
knocked  at  my  warehouse  doors.  The  man's 
servant  of  the  house  rose  up,  and  asked  them 
who  they  would  speak  with.  They  said  they 
would  speak  with  one  Christmas.  Hearing 
my  name  I  rose  up :  I  asked  what  was  the 
matter.  They  said  they  must  have  me  to 
Master  Tryon :  he  was  robbed.  H  he  was, 
said  I,  it  doth  not  concern  me.  They  told 
me  I  must  go  to  Master  Tryon.  I  said  he 
was  not  a  civil  man  to  send  for  any  at  that 
time  of  night  out  of  their  beds.  Then  ano- 
ther constable  came,  and  said  he  would  break 
open  the  doors.  Said  I,  I  am  not  afraid  to 
come  to  you;  I  am  not  the  man  you  take  me 
to  be.  Nothing  Avould  satisfy,  but  I  must  go  : 
I  told  them  I  would ;  and  then  they  took  me 
into  their  charge,  and  carried  me  to  the  Ex- 
change. 

L.  C.  J.  Hyde. — Who  besides  the  con- 
stable? 

Christmas. — Two  young  men  that  I  know  ; 
one  Bagnalls  man  and  Browning's  man :  they 
told  a  constable  I  was  a  man  of  repute,  and 
an  honest  man,  and  my  word  would  be  taken 
at  the  Exchange  for  many  hundred  pounds. 
After  that  they  intended  to  carry  me  to  Mas- 
ter Tryon ;  and  the  constable  of  Broad-street 
carried  me  to  the  Compter  :  there  I  was  till  ten 
o'clock,  and  then  the  constable  and  Turner 
came  to  me.  Turner  asked  me  what  justice 
I  would  go  before.     1  told  him  it  was  indif- 
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ferent  to  me  ;  Sir  John  Freflerick,  or  the  next, 
Sir  Richard  Brown,  or  belore  Sir  T.  Aleyn, 
Sir  John  Robinson — all  one  to  nie  whom  I  go 
before;  but  I  tliink  it  most  convenient  to  go 
before  Sir  T.  Adams,  because  lie  lives  in  the 
same  parish  with  INIr,  Tryon.  We  went  there, 
and,  no  man  charging  me,  Sir  Thomas  dis- 
charged me,  but  desired  1  would  go  over  to 
Mr.  Tryon. 

L.  C.  J.  Br'ulrjman. — I  observe  this  gentle- 
man was  of  a  pretty  bulk,  somewhat  corpu- 
lent, and  so  is  J\Ir.  Turner. 

Turner. — My  Lord,  1  humbly  beg  I  may 
have  a  stool  to  sit  down ;  I  am  troubled  with 
the  gout. 

L.  C.  J.  Bridrjman. — You  may  have  one. 

The  evidence  of  a  IMr.  Millington,  who  haJ 
come  to  Tryon "s  on  Saturday  evening,  when 
Sir  Thomas  Aleyn  was  there,  in  compliance 
with  a  message  from  Turner,  contained  no- 
thing material. 

Mr.  Mannock  Avas  then  sworn. 

L.  C.  J.  Bridgman. — What  discourse 
passed  between  you  and  IMr.  Turner  at  New- 
gate? 

Maimock. — My  Lord,  he  told  me  Mr. 
Tryon  was  to  give  him  500/.  to  get  tlie 
jewels  and  money,  and  that  he  had  got 
him  500/,  and  most  of  the  jewels;  and  that, 
if  Sir  Thomas  Aleyn  had  not  secured  him, 
he  did  believe  that  he  should  have  had  them 
all ;  but  Newgate  was  not  a  place  to  find 
them  out. 

L.  C.  J.  Bridgman. — Did  he  tell  you  of 
bringing  any  money  from  his  own  house? 
that  the  500/.  he  delivered  Mr.  Tryon  was 
procured  from  his  own  house  ? 

Mannock. — He  did  tell  me  so,  my  Lord. 

Turner. — My  Lord,  I  own  it ;  I  shall  un- 
fold the  riddle  by-and-by. 

The  next  witness  called  was  the  eminent 
East  India  merchant,  Sir  Thomas  Chamber- 
layne,  Bart.,  whose  father,  of  the  same  name, 
was  a  judge  of  the  Court  of  King's  Bench  in 
the  early  part  of  the  reign  of  Charles  L 

L.  C.  J.  Hyde. — Wliat  know  you,  Sir  Tho- 
mas, of  this  business?  Pray  let  the  jury  hear 
you. 

Sir  T.  Chamberlai/ne. — My  Lord,  on  Fri- 
day moniing  I  was  at  the  East  India  House, 
keeping  Court  there  for  that  Company ;  after- 


wards I  went  to  the  Exchange,  and,  being 
tired,  I  called  in  at  the  colVee-house,  and 
there  heard  that  Mr.  Tryon  was  robbed.  I 
went  directly  home,  and  dined;  about  three 
o'clock  I  went  to  Mr.  Tryon's  house,  an  old 
friend  of  mine,  my  father's  servant  heretofore. 
I  went  to  visit  him,  and  found  a  great  many 
people  about  him  ;  Sir  T.  Aleyn,  Lady  Gar- 
ret, and  th<>  Countess  of  Carlisle  were  there,  I 
told  him,  Mr.  Tryon,  I  understand  you  have 
been  robbed.  Yes,  says  he,  I  have  a  great 
loss,  I  found  him  very  staggering  what  he 
shoultl  do.  I  said,  \'ou  must  no'iv  do  like  a 
man,  or  you  will  lose  all.  Said  I  to  Sir  T. 
Aleyn,  If  you  do  not  help  the  poor  man, 
being  ancient,  he  will  quite  lose  all.  With 
that  I  went  up  above  in  the  house.  Sir  T. 
Aleyn  was  pleased  to  call  me  along  with 
him;  I  was  by  at  all  the  examinations ;  I  did 
mistrust,  and  told  Mr.  Tryon,  in  Frencli,  that 
no  doubt  but  that  gentleman  was  in  the  rob- 
bery :  the  reason  was,  that  he,  being  a  fre- 
quent man  in  the  house,  knew  everything : 
he  was  there  continually,  coming  for  jewels 
and  things,  and  no  man  could  do  it  but  him- 
self. That  was  my  judgment;  I  told  Sir  T. 
Aleyn  assuredly  he  had  a  hand  in  it.  My 
Lord,  the  while  we  were  examining  the  ser- 
vants, word  was  brought  in  that  he  was  heark- 
ening at  the  door  and  in  the  yards,  which 
made  me  more  and  more  mistrust  him.  We 
heard  that  the  maid  had  been  gadding  abroad 
several  times;  I  desired  Sir  T.  Aleyn  to  ex- 
amine the  maid  how  often  she  had  supped  at 
Turner's  :  she  denied  any  time.  The  young 
man  was  examined,  who  said  they  had"  been 
thirty  or  forty  times  feasted  at  Colonel  Tur- 
ner's. My  Lord,  Sir  T.  Aleyn  has  given  you 
a  just  account,  but  he  omitted  one  thing :  he 
had  a  note  sent  him,  which  he  had  in  his 
pocket,  touching  Mr,  Turner's  going  about 
removing  of  the  money  into  the  Minories ;  and, 
before  Turner  came  in,  he  examined  Mrs. 
Turner  upon  that  note.  Says  he,  You  were 
there  too,  and  carried  the  money.  Says  she, 
She  is  a  liar  and  a  whore  for  saying  so.  Co- 
lonel Turner  came  in  and  said.  Why  do  you 
torment  and  vex  my  wit'e?  and,  falling  a  curs- 
ing, and  swearing,  and  banning,  said  she  was 
with  child  :  You  will  make  her  miscarry;  let 
her  alone.  Sir  T.  Aleyn  examined  him  where 
he  had  been  that  day  and  that  night.     He 
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told  him  of  many  taverns,  and  going  to  see  his 
horse,  and  I  know  not  what ;  but  we  found 
him  faltering.  When  the  jewels  were 
brought,  there  being  two  notes.  Sir  T.  Aleyn 
had  one  and  I  another.  The  old  gentleman 
-was  so  joyful  to  see  them  again,  that,  lying 
by  him,  and  handling  them,  he  pulled  two 
or  three  down  with  his  sleeve.  Says  Mr. 
Turner,  Come,  I  know  what  belongs  to  them 
better  than  any  of  you,  and  read  them  over, 
and  I  will  show  them  you.  There  wanting 
one  jewel,  says  he.  That  rogue  that  has  the 
other  money  hath  this  jewel,  but  I  do  not 
doubt  but  I  shall  find  that  out  too.  We  put 
them  all  together,  and  Sir  T.  Aleyn  sealed 
them  with  his  seal.  For  the  bags  of  money, 
I  saw  them  taken  out,  and,  one  being  sealed 
•with  a  small  seal,  I  put  on  both  my  spec- 
tacles ;  I  found  a  lion  rampant  at  top  in  one 
of  the  quarters.  Said  I,  This  is  a  seal  of  some 
great  person ;  and  then  a  letter  was  brought 
down,  and,  being  compared,  I  was  satisfied 
in  my  conscience  they  were  alike.  Sir  T. 
Aleyn  told  me  he  must  make  a  mittimus  for 
him  and  his  wife.  Said  she.  Do  you  send 
me  of  your  errands  ? — you  shall  send  some- 
body else  another  time  :  I  thought  it  would 
come  to  this.  After  mucli  ranting  and 
swearing  (I  thought  the  devil  would  have 
fetched  him  out  of  the  room),  he  said  that 
he  had  better  have  kept  the  jewels  than  to 
bring  them  forth,  and  to  suffer  for  it  himself, 
for  he  had  pawned  his  soul,  and  would  not 
reveal  it;  and  said  that  Mr.  Tryon  had  like- 
wise engaged  the  like  to  him.  For  the  600/. 
he  offered  his  bond. 

Lord  Mayor  {Sir  Anthony  Bateman). — 
Pray  repeat  one  part  of  your  evidence  again ; 
that  was,  that  somebody  came  to  Mr.  Tryon's 
house  from  the  house  in  the  Minories,  charg- 
ing Mrs.  Turner  to  liave  been  at  that  house. 
Sir  T.  Chamberlayne. — I  said  that,  before 
Turner  came  in  with  the  jewels,  Sir  T.  Aleyn 
had  received  a  little  note,  wherein  Avas 
affirmed  that  Turner  and  his  wife  had  been 
there ;  with  which  she  was  acquainted,  and 
swore  and  took  on  she  was  a  whore,  for  she 
was  not  there. 

Sir  T.  Aleyn. — When  I  examined  Mrs. 
Turner  she  would  own  nothing.  Why,  said 
I,  will  you  deny  tliis  which  is  so  apparent, 
that  you  were  there?  (the  maid  told  you  so 


now)  ;  you  denied  it  when  I  charged   you 
with  it. 

Mrs.  Turner. — I  did  not,  it  "s  false  ;  what 
did— 

Turner. — Prithee  be  patient,  dear  Mall; 
come  sit  tliee  down. 

Sir  T.  Aleyn. — I  asked  Mrs.  Turner  whe- 
ther she  knew  of  any  money  carried  to  the 
Minories  that  day ;  she  said  she  knew  of  no 
money  at  all,  and  said  she  was  a  whore  that 
said  it. 

Mrs.  Turner. — They  put  it  to  me  that  I 
knew  who  brought  the  money  to  my  house, 
and  that  a  woman  acquainted  tliem  so  ;  I 
said  she  was  a  lying  whore  that  said  so. 

L.  C.   J.  Bridgman. — Mr.  Hill,  what  time 
of  night  did  you  go  out  that  night? 
Hill. — It  was  seven  or  eight  o'clock. 
L.  C.  J.  Bridgman. — Was  the  door  locked  ? 
Hill.~Yes. 

L.  C.  J.  Bridgman. — Did  you  carry  the  key 
with  you? 
Hill.— Yes. 

L.  C.  J.  Bridgman. — Were  there  any  more 
keys  ? 

Hill. — There  was  another  above  in  the 
chamber  by  my  master's  bed. 

L.  C.  J.  Bridgman. — Did   you    find   that 
other  kev  when  you  came  back  ? 
Hill.— Yes. 

L.  C.  J.  Bridgman. — In  the  same  place  ? 
Hill. — I  know  not  that. 
L.  C.  J.  Bridgman. — Mr.  Hill,  you  have 
been  acquainted  with  some  transactions  be- 
tween Mr.  Tryon  and  Turner :  was   he  not 
employed  about  a  mortgage. 
Hill.— Two  or  three. 

L.  C.  Bridgman. — Were  not  the  names  of 
some  persons  given  to  you  to  that  purpose  ? 

Hill. — We  have  two  or  three  mortgages  my 
master  lent  him  so  much  money  upon  :  we 
heard  of  one  man,  but  whether  he  gave  order 
to  Mr.  Turner  to  take  so  much  money  upon 
the  land  we  know  not. 

L.  C.  J.  Bridgman. — Mr.  Tryon,  have  you 
inquired  after  the  persons  ? 

Tryon. — No,  my  Lord ;  I  did  believe  all 
was  true. 

Here  one  Garret  is  noted  as  remarking — I 
have  inquired  after  Sir  Theophilus  Gilpin, 
but  caimot  find  that  he  has  any  estate  in 
England.     [This  is  no  doubt  the  same  Gar- 
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ret  who  is  afterwards  examined,  and  who 
calls  Tryon  cousin.  He  may  have  been 
a  connexion  of  the  Lady  Garret  spoken  of  in 
the  evidence  of  Sir  T.  Cliamherlayne,  who, 
we  suppose,  was  the  same  mentioned  by  Eve- 
lyn, in  a  letter  to  Pepys  in  1691,  as  the  late 
daughter  of  Dr.  Cosin,  formerly  Bishop  of 
Durham.] 

Turner. — My  Lord,  Gilpin  only  signs  a 
judgment  of  Wescott's. 

L.  C.  J.  BrUlgman. — Then  if  Wescott  be 
good  it  is  sufficient ;  you  should  inquire  after 
him. 

Sir  T.  Aleij)t. — My  Lord,  John  Turner,  his 
son  there,  fled  away  from  me,  when  I  came 
to  the  house  in  the  Minories. 

L.  C.  J.  Bridgman. — Why  did  you  fly 
away  ? 

John  Turner. — I  did  not,  sir. 

Sir  T.  Aleyn. — No !  You  ran  away  as  fast 
as  you  could ;  you  got  over  a  ditch. 

John  Turner. — My  Lord,  a  woman  cried 
out.  Get  away  and  save  your  life!  and  I 
not  knowing  what  the  matter  was,  I  went 
away. 

Col.  Turner. — Poor  boy !  he  thought  thieves 
had  been  coming,  and  attrighted  him. 

Sir  T.  Aleyn. — As  to  Ely  Turner,  I  ex- 
amined him  upon  the  Sunday,  tlie  day  after 
his  father  was  committed  ;  he  would  not  con- 
fess the  carrying  of  any  money,  and,  the  maid 
swearing  it,  I  committed  him  also. 

Col.  Turner.— \\\\a.i's  that  of  Ely  ?  Upon 
my  soul,  the  boy  carried  none. 

John  Turner. — I  carried  what  was  carried. 

Col.  Turner. — My  Lord,one  son  is  as  dear  to 
me  as  the  other,  but,  if  either  be  more,  it  must 
be  my  eldest ;  but  yet  I  must  say  it  was 
John  my  eldest  son  that  carried  the  money. 

Sir  T.  Aleyn. — My  Lord,  W,  Turner  was 
brought  l:)efore  me  on  Tuesday  or  Wednes- 
day :  Sir  R.  Brown  sent  out  his  warrant  for 
him,  being  a  person  of  evil  name,  and  likely 
to  do  such  a  fact ;  being  taken,  he  was  brought 
before  me.  My  Lord,  when  Mr.  Tryon 
looked  upon  him  he  suspected  him :  I  ex- 
amined him  wlien  he  saw  Col.  Turner;  he 
said,  not  these  three  years,  not  to  speak  to 
him  ;  and  yet  once  at  the  Cock  behind  the 
Exchange  said  this  W.  Turner  staid  for  Col. 
Turner  at  his  house  tvvo  hours ;  that  Col. 
Turner  came  in,  paid  for  the  pot   of  drink, 


and  for  aught  he  knew  they  both  went  toge- 
ther. Thereupon  1  committed  him.  In  the 
afternoon  I  ordered  this  person  to  send  his 
servant ;  one  came  and  matle  oath  that  he 
came  in  and  inquired  for  Col.  Turner,  asked 
for  him,  staid  two  hours  for  him  ;  that  they 
went  both  out  of  the  house  together ;  and  this 
was  on  the  Wednesday,  the  day  before  the 
robbery. 

William  Dawes  (the  landlord  of  Cock 
Tavern)  sworn. 

All  that  I  can  say  is  this  :  William  Turner 
was  at  my  house  on  Wednesday  was  seven- 
night  last ;  comes  in,  and  called  for  a  flagon 
of  beer  :  there  comes  in  a  customer  of  mine, 
says  he  to  me :  What  do  you  with  such  a  fellow 
in  your  house  ?  Have  a  care  of  him  ;  he  is  a 
dangerous  fellow.  Presently  after  Col.  Tur- 
ner came  in,  and  paid  for  a  flagon  of  beer, 
and  went  away. 

Col.  Turner. — I  drank  not  with  him,  did  I  ? 

Dawes. — Not  that  I  saw. 

L.  C.  J.  Bridgman.— Sir  T.  Aleyn,  did 
not  this  Wm.  Turner  deny  that  he  had  seen 
Col.  Turner  lately '? 

Sir  T.  Aleyn. — He  said  positively  he  had 
not  seen  him  these  three  years,  so  as  to  speak 
to  him  ;  said  he  was  grown  too  high  for  him. 

John  Bouse  (Dawes's  servant)  sworn. 

L.  C.  J.  Bridgman. — Do  you  remember 
when  Wm.  Turner  was  at  your  master's 
house — which  is  lie  ? 

Rouse. — Thafs  he  (pointing  to  William)  ; 
he  was  there  upon  Wednesday  the  6th  of  this 
month. 

L.  C.J.  Hyde.—J)\d  James  (called  Colo- 
nel) Turner  come  there  then '? 

Bouse. — William  came,  and  said  he  staid 
for  the  Colonel ;  and  by-and-by  the  Colonel 
came. 

L.  C.  J.  Hyde. — When  he  came,  what  did 
they? 

Rouse. — He  went  to  the  bar,  and  paid  the 
reckoning. 

L.  C.  J.  Hyde.— What  time  of  the  day? 

Rouse. — About  twelve  or  one  o'clock. 

L.  C.  J.  Bridgman. — Did  you  ever  see 
them  both  there  bel'ore  ? 

Rouse. —  No,  I  never  saw  them  together  be- 
fore, but  several  others  have  inquired  for  Col. 
Turner  at  our  house. 
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L.  C.  J.  Hyde. — By  the  oath  you  have 
taken,  did  Wm.  Turner  say  he  staid  for  Col. 
Turner,  and  after  Col.  Turner  came  he  paid 
for  the  drink,  and  they  both  went  away  toge- 
ther, and  this  on  the  Wednesday  ? 

Rouse. — Yes,  sir,  it  was  so. 

Col.  Turner. — My  Lord,  I  left  liim  there ; 
he  followed  me  to  the  Exchange  about  his 
arrears,  as  twenty  poor  gentlemen  do.  [What 
this  mav  exactly  mean  is  not  clear.] 

After  this  a  Mr.  Cully,  a  Mr.  IVatcher,  Mr. 
Garret,  and  a.  3Ir.  Pil/cifiy to/i,  were  exa.m'nied. 
Cully  was  one  of  the  persons  who  had  met 
Turner  and  Sir  Thomas  Aleyn  at  Tryon's  on 
the  Saturday  after  the  robbery.  Turner,  ac- 
cording to  his  statement,  then  said  that  per- 
sons of  quality  were  concerned  in  the  busi- 
ness. Watcher  had  met  him  on  the  Ex- 
change the  same  day,  between  twelve  and 
one,  when,  upon  being  asked  why  the  money 
was  that  morning  removed  from  his  house  to 
the  Minor ies,  he  said,  with  a  great  oath,  the 
money  was  never  in  his  house.  Garret  swore 
that  M'hen  the  Colonel  brought  back  the 
money  to  his  cousin  Tryon's  house  he  said 
(Avhether  to  Garret  himself  or  to  Tryon  does 
not  appear).  Jack,  take  notice,  this  is  my 
money;  and  that  he  only  left  it  with  Tryon. 
"  I  did  say  so,  my  Lord,"  here  interrujited 
Turner;  "  he  speaks  truth."  Pilkington  had 
nothing  to  tell,  except  what  Turner  had  said 
at  the  Hoop  Tavern,  where  he  was  present, 
about  tlie  manner  in  which  the  robbery  had 
been  effected,  as  related  in  the  evidence  of 
preceding  witnesses. 

This  being  tlie  case  for  the  })rosecution, 

Chief  Justice  Hyde  said, — Now,  Mr.  Tur- 
ner, you  have  heard  your  charge  ;  you  will 
do  well  to  make  an  answer  to  it ;  you  see 
what  is  laid  to  your  charge. 

Turner. — Ay,  my  Lord,  I  shall  clear  it  all, 
every  syllable  of  it. 

Mr.  Marlins  Coachman  was  called  and 
sworn. 

L.  C.  J.  Bridgman. — Tell  the  jury  what 
3'ou  know  :  did  you  see  any  people  about 
Mr.  Tryon's  house  upon  Thursday  night  ? 

Coachman. — I  did,  my  Lord  :  I  was  come 
by  from  the  playhouse  with  my  coach  ;  I 
saw  four  men,  two  on  one  side  of  the  door, 
and  two  on  the  other  side ;   every  one  had  a 


handkerchief  tied  about  his  neck,  and  every 
one  of  them  had  a  good  cudgel  in  his  hand. 

L.  C.  J.  Bridgman. — What  time  a-night 
was  that '? 

Coachman. — About  eight  or  nine  o'clock  at 
night. 

Lord  Mayor. — Were  their  faces  turned  to- 
wards Mr.  Tryon's  door,  as  if  they  were  to 
go  in,  or  to  knock  ? 

Coachman.  —  No,  sir,  two  stood  towards 
Fenchurch-street,  and  two  stood  towards 
Leadenhall-street.  I  did  suspect  such  a  bu- 
siness, for  they  pulled  down  their  hats  over 
their  faces. 

L.  C.  J.  Hyde. — What  kind  of  cudgels  had 
they? 

Coachman. — Sticks  somewhat  bigger  than 
walking-staves. 

Mr.  Tryon,  looking  upon  William  Turner 
at  the  bar,  said — This  man,  whose  name  is 
(as  I  understand)  William  Turner,  I  do  sup- 
pose to  be  one  of  the  two  that  was  in  my 
chamber  at  the  bed's  side,  and  that  indeed 
did  strike  out  my  tooth.  I  asked  him.  Why 
do  you  use  me  so  inhumanly,  like  a  beast, 
and  not  like  a  man  ?  I  am  quiet ;  what  would 
you  have  ?  Says  he.  Be  still,  you  shall  not 
lose  a  hair  of  your  head. 

L.  C.  J.  Hyde. — You  believe  that  to  be  the 
man  ? 

Tryon. — I  would  be  loth  to  charge  him  ; 
but  he  is  as  like  him  as  any  I  ever  sav/. 

L.  C.  J.  Hyde. — Had  they  either  vizors  or 
masks  on  ? 

Tryon. — Nothing,  my  Lord  ;  barefaced. 
One  said  to  the  otlier,  It  is  but  past  eleven  of 
the  clock  ;  else  I  had  not  known  it :  I  was 
asleep,  with  surprise  amazed,  being  an  ancient 
weak  man. 

L.  C.  J.  Hyde. — As  near  as  you  can  con- 
jecture, is  that  the  man  '? 

Tryon. — Yes,  both  of  face  and  pitch 
[height]. 

Lord  Mayor. — Mr.  Tryon,  did  you  ob- 
serve those  })ersons  that  were  at  yoin*  bed-side, 
whether  they  liad  handkerchiefs  or  cravats 
abovit  their  necks  '? 

Tryon. — My  Lord.  I  did  not  take  notice  of 
that;  I  do  not  remember  it. 

L.  C.  J.  Hyde. — You  hear  your  indict- 
ment: that  you  and  William  and  John  are 
indicted    for  the    felony    and    burglary,    for 
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breaking  and  entering  into  the  liouse  of  Mr. 
Francis  Tryon,  and  stealing  the  particular 
goods  and  money,  as  you  liave  heard.  I  would 
propose  this  to  you  to  make  your  defence 
touching  your  charge:  M'hlch  is,  (irst,  that 
you  and  William  met  the  day  before  ;  he 
came  in  first,  antl  said  lie  staid  there  vuitil 
you  came ;  you  came,  and  paid  the  reckon- 
ing, and  went  away  ;  you  two  were  together 
the  day  before  :  what  your  business  was,  you 
can  better  tell  than  I.  The  night  he  was 
robbed,  his  servant  being  gone,  the  door  was 
double  locked.  You  knew  all  the  i)rivate 
places,  where  the  keys  lay,  all  the  rooms 
wherein  cash,  jewels,  where  everylliing  was  ; 
and  it  was  not  possible  this  burglary  could 
be  committed  but  by  one  that  knew  those 
things. 

Turner, — There  are  about  twenty  people 
that  knew  as  much  as  I ;  his  servants,  and  such 
as  had  been  his  servants. 

L.  C.  J.  Hf/de.—lt  falls  out  that  the  self- 
same night  after  this  house  was  robbed,  in  the 
morning  early,  you.  j'-our  wife  and  son,  go  to 
remove  store  of  money  out  of  your  house. 

Turner. — It  was  two  nights  after  the  rob- 
bery, pardon  me,  my  dear  Lord. 

L.  C.  J.  Hyde. — When  you  carry  this,  you 
go  with  a  talse  story,  that  a  merchant  was 
broke,  and  you  must  needs  have  some  of  the 
money  for  his  wife  and  eight  children  ;  and 
this  money  was  to  be  set  aside  for  them. 

Turner. — It  was  so,  my  good  Lord. 

L.  C.  J.  Hijde. — You  would  do  well  to  hold 
your  peace  a  while  :  your  wife  and  you  dis- 
owned you  removed  any  money ;  yet  after- 
wards when  the  money  was  brought  there,  and 
taken  upon  suspicion  (you  taken  in  the  very 
place  removing  the  money),  you  owned  it  to  be 
your  own  :  that  then  it  appeared  that  one  of 
those  bags  was  sealed  with  the  Bishop  of  Chi- 
chesters  seal ;  and  at  the  time  of  the  burglary 
there  was  600/,  in  bags  left  with  Mr.  Tryon 
sealed  with  the  said  seal ;  and  one  of  those 
bags  you  brought  back  was  taken  with  you, 
and  owned  to  be  your  own,  and  had  the  same 
seals. — That  is  proved  by  four  or  five  witnesses, 
compared  with  the  seal  of  a  letter  of  the  Bishop. 
Your  son,  on  their  coming  thither,  he  takes 
footing  and  leaps  over  the  ditch  to  escape, 
which  is  a  good  just  ground  of  suspicion  that 
he  is  guilty  of  somewhat  that  he  would  not 


abide  to  answer.  Youiself  and  wife  take  upon 
you  to  know  every  tiling :  you  knew  how  the 
usage  was ;  that  there  was  a  purpose  they 
should  not  be  killed ;  that  he  was  gagged  ;  that 
they  exceeded  their  commission;  if  the  man 
and  maid  had  been  at  home,  they  should  have 
been  but  bound.  All  particulars  you  take 
upon  you  to  know,  and  to  confess  the  whole 
and  the  manner  of  it,  nay,  tell  the  story  how 
they  come  in. 

Turner. — As  I  was  informed. 

L.  C.  J.  Hyde. — Lay  all  this  together;  un- 
less you  answer  it,  all  the  world  must  conclude 
that  you  are  one  that  did  this  robbery. 

Turner. — I  shall  answer  it;  I  hope  to  give 
all  the  world  satisfaction.  Pray  call  Mr. 
Vandeputt,  Mr.  Covell,  Mr.  Esnow,  Sir. 
Cook,  my  maid,  and  the  Lord  Marquis  of 
Dorchester's  servant. 

L.  C.  J.  Hyde. — Tell  us  to  what  purpose. 

Turner. — To  clear  every  particular. 

L.  C.  J.  Hyde.— Oi^en  it. 

Turner. — I  shall  first  prove  that,  upon 
Thursday  night,  the  time  of  this  su])posed 
burglary,  that  myself,  my  wife,  and  all  my 
family  were  in  bed,  fast  asleep,  and  innocent, 
not  knowing  anything  of  this  business.  This 
I  shall  prove  ;  if  not,  let  me  hang  and  all  my 
family. 

L.  C.  J.  Bridgman  observed  that  all  this 
might  be  true,  and  yet  be  nothing  to  the  pur- 
pose ;  inasmuch  as  the  prisoner  might  have 
laid  and  plotted  the  robbery,  and  so  have 
been  guilty  of  it,  although  not  present.  In 
that  case,  hov/ever.  Turner  would  have  been 
not  a  principal,  but  an  accessory  before  the  fact, 
and  therefore  could  not  have  been  convicted 
upon  the  present  indictment.  "  But  satisfy 
the  Court,"'  continued  Bridgman, '•  by  what 
means  you  came  by  this  money  and  jewels, 
and  then  call  your  witnesses."  ''I  shall  go 
on  by  degrees,"'  ansv/ered  Turner,  "and 
satisfy  you  as  to  the  whole  :"  and  then  he 
proceeded  : — 

The  constable  coming  for  me  by  direc- 
tion of  Mr.  Tryon,  to  assist  him,  I  came 
to  him :  saith  he.  Some  villains  have  been 
here  and  have  robbed  me  this  night,  which 
made  me  weep.  Said  I,  These  are  wicked 
j)eople  :  I  gave  you  notice  how  you 
should  have  been  robbed  about  a  year  since  ; 
but  that    was  prevented.     And,    saith    Mr. 
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Tryon,  for  God's  sake  assist  me  in  this,  and  I 
shall  be  thankful  to  you.  Sir,  said  I,  did 
you  see  the  faces  of  them  ?  Said  he.  It  run  in 
my  mind  very  strongly  that  one  of  them  is 
Christmas.  Said  I,  Who  is  he  ?  Saith  he,  It 
was  Hanson  the  grocer's  man.  I  know  Hanson, 
said  I.  Mosely,  go  and  knock  up  Hanson, 
and  know  where  Christmas  is,  and  bring 
him  to  ]\Ir.  Tryon.  Mosely  took  two  or 
three  men,  and  went  to  Thomas  Hanson,  in 
Mark -lane,  and  there  found  at  a  bricklayer's 
house  where  Christmas  lay  :  he  was  a  little 
refractory  to  rise.  Another  constable  coming, 
he  came  down ;  and  then  they  sent  Christ- 
mas to  the  Compter.  Mosely  came  and  told  us 
he  was  in  the  Compter.  I  sat  with  Mr.  Tryon 
that  niglit.  But,  my  Lord,  pray  observe  how 
my  name  came  into  question  :  the  young  man 
and  maid,  being  out,  came  home  late;  the  con- 
stable was  there  then  :  Friends,  saith  he,  where 
have  you  been  ?  Saith  he,  I  have  been  at  Col. 
Turner's  at  supper ;  which  was  a  notorious  lie, 
and  brought  me  here  in  question  ;  God  forgive 
him  for  it.  Away  comes  the  constable,  by 
direction  of  Mr.  Tryon,  and  Hill's  lie  toge- 
ther. He  came  to  my  house ;  we  were  all 
asleep.  I  rose,  and  asked.  Who  is  there  ?  It 
is  I,  said  Mr.  Mosely  ;  Mr.  Tryon  is  robbed  ; 
pray  come  down.  1  came  down,  and  opened 
my  door.  Saith  he.  Was  Mr.  Tryon's  man 
and  maid  here  at  supper?  When?  said  I. 
To-night,  said  he.  I  have  had  no  suppers 
these  nine  months,  said  I :  this  William  is  a 
very  rogue.  Whereupon  the  constable  replied. 
Are  your  sons  within?  Yes,  hi  bed  these  two 
hours  :  do  you  suspect  anything  by  my  sons? 
He  went  and  looked,  and  saw  my  wife;  he  finds 
my  sons  fast  asleep:  the  one  indeed  was  awake. 
Pray,  said  I,  see  that  you  know  them  again. 
Upon  my  honour,  my  Lord,  this  boy  (pointing 
to  Ely)  was  asleep. 

L.  C.  J.  Hyde. — Upon  your  honour,  sir! 
pray  speak  by  your  honesty. 

Turner. — Lapsus  lingua',  my  Lord :  it  is 
my  usual  phrase,  I  hope  I  shall  appear  to  be 
a  good  man.  This  child  was  awake  :  he  saw 
the  maid,  my  daughters;  searched  every  room, 
searched  every  place  that  was  to  be  imagined 
to  be  searclied.  Saith  the  constable,  I  am  very 
glad  that  your  servants,  your  children,  and  you 
are  in  this  condition  :  1  will  acquaint  Mr. 
Tryou  what  a  rogue  this  Hill  is,  how  he  hath 


belied  you.  Nay,  said  I,  pray  take  me  with 
you ;  and  so  I  went  with  my  hair  put  under 
my  cap.  When  I  came  to  Mr.  Tryon's  I 
asked  him  who  had  been  there?  Pardon  me, 
my  dear  Lord ;  if  I  were  guilty  I  should  not 
speak  anything  to  excuse  it.  When  I  had 
understood  this  I  gave  the  constable  five 
shillings,  and  desired  him  to  search  about  this 
business.  I  went  to  Mr.  George  Day  the  gold- 
smith, and  gave  him  a  note  of  those  things  to 
be  printed  that  they  said  they  had  lost. 
Friday  came  and  at  night  Sir  Thomas  Aleyn 
was  pleased  to  argue  it  with  me  :  I  told  him 
and  the  gentlemen  these  must  be  some  rogues 
tliat  know  the  house ;  which  put  me  in  mind 
of  a  former  crew  that  was  to  rob  him  a  year 
since. 

L.  C.  J.  Brulgman. — We  would  be  glad 
you  would  speak  to  the  purpose. 

Turner. — I  did  charge  the  constable  and 
Mr.  Pilkington  that  they  would  get  up  before 
day  ;  and  that  they  would  go  to  such  and  such 
places  where  the  constable  and  I  had  privately 
spoken  of,  to  Ratclift",  or  Ratclifi"  Cross.  The 
constable  and  Mr.  Tryon's  man  had  been 
there,  but  the  man  and  his  wife  was  gone  into 
London ;  but  afterwards,  by  inquiry,  the  boy 
said  they  were  gone  into  Hertfordshire  a  week 
before.  This  boy  is  in  two  tales  :  here  is  some, 
pray  God  these  people  be  honest. 

L.  C.  J.  Bridgman. — Go  on. 

Turner. — Your  Honour's  servant,  my  Lord. 
Afterwards  I  went  beyond  the  little  postern 
between  the  two  Tower-hills,  near  the  Tower- 
ditch  :  there  is  one  John  Wild,  who  had 
been  formerly  here  in  Newgate ;  he  should 
have  been  transported.  This  fellow  coming 
into  my  mind,  I  having  before  been  to  take 
him  in  East  Smithlield,  I  had  news  he  used 
Whitechapel,  East  Smithtield,  and  Tower-hill, 
and  had  lodgings  by  the  Blue  Boar  by  the 
little  Postern,  and  at  Noah's  Ark,  and  at  the 
Lion-in-tlie-Wood,  tlie  corner  house  at  Tower- 
ditch.  I'his  house  about  Tower-tlitch  and  the 
Nag's-Head  at  Whitechapel  Avere  the  two 
places  where  I  found  those  persons,  about  a 
twelvemonth  since,  tliat  should  have  robbed 
him.  Going  now  iVom  house  to  house,  I  passed 
a  fellow  in  black,  in  a  large  coat,  sucli  another 
man  as  tliis  (})ointing  at  one  that  stood  by): 
he  was  in  a  black  loose  coat,  and  he  was 
trimmed  with  riband   at  the   knees.     This 


TRIAL  OF  COLONEL  JAMES  TURNER. 


107 


person,  I  passed  him,  and  he  passed  me ;  and 
then  I  outwent  him  :  and,  meeting  him  on  the 
other  side,  I  was  confirmetl  it  must  be  one  of 
these  fellows  I  looked  for,  one  Wild  or  White. 
Passing  the  second  time,  I  ran  to  him,  thrust- 
nig  to  him.  What  mean  you,  sir  ?  said  he. 
Said  I,  I  mean  to  lay  flat  felony  to  your  charge. 
Do  not  you  know  me  ?  No,  said  he,  with  a 
great  oatli.  Then  I  know  vou.  Who  is  it  ? 
Colonel  Turner  }  said  he.  I  said,  Aye.  Saith 
he.  What  do  you  mean  ?  Said  I,  Mr.  Tryou"s 
house  was  robbed,  and  you  are  the  person  that 
I  will  lay  flat  felony  to;  you  should  have  been 
one  of  them  that  were  to  rob  him  a  year  since, 
when  Colonel  Ashton  betrayed  you  all.  He 
began  with  some  hard  oaths :  Be  quiet,  said  I, 
I  wdl  call  out :  you  are  an  undone  man  :  I 
will  lay  this  felony  to  you. 

L.  C.J.Bridgman. — What  night  was  this  ? 
Turner. — The  Friday  night  following, 
about  twelve  o'clock  at  night.  I  shifted  my 
hold  from  his  collar  to  the  waistband  of  his 
breeches;  I  thought  I  had  him  secure.  Said 
I,  Wild,  do  not  deceive  yourself,  play  not 
the  fool ;  if  you  will  save  your  life,  let  me 
see  where  those  goods  and  moneys  are,  else 
you  will  go  to  pot.  Saith  he,  Pray  speak 
lower;  we  shall  be  heard.  Well,  I  will 
speak  lower.  We  walked  to  the  hill.  I  had 
fast  hold  of  his  breeches  all  this  while ;  and 
yet  I  was  afraid  he  might  have  some  dagger, 
and  stab  me :  Said  I,  Be  brief,  you  are 
alone;  either  resolve  me,  or  I  will  call  out. 
Then  I  will  tell  you,  said  he:  Colonel 
Turner,  I  understand  you  are  a  person  of 
honour,  and  a  gentleman  that  will  keep  your 
word;  and,  if  you  will  upon  a  serious  vow 
and  promise  save  my  life,  I  will  unfold  the 
business;  but  if  you  will  not,  with  a  great 
oath,  saith  lie,  you  shall  hang  me,  and  lose 
all  the  jewels.  Said  I,  What  will  you  have 
of  meV  Saith  lie.  You  shall  swear  to  me 
that,  by  the  blood  of  that  Jesus  Christ  that 
died  for  you  and  I,  and  all  sinners,  that  I 
shall  have  my  life  free,  in  case  I  discover 
the  thing  to  you ;  and  then  I  will  tell  you 
more :  if  you  will  not,  I  will  tell  you  no- 
thing, do  with  me  what  you  will.  Saith  I, 
Wild,  I  shall  stand  with  you  so  long,  that  I 
shall  have  my  throat  cut.  Upon  my  sal- 
vation, saith  he,  stooping  down  upon  his 
knees,  saith   he,  let  me  never  rise  up  if  I 


am  not  just  to  you;  and  not  a  hair  of  your 
head  shall  be  touched.    Said  I,  Come,  stand 
up:  I  do  declare  to  you  that  I  will  endeavour 
with    old    Mr.    Tryon :    tell    me   where   the 
things  are.     They  are  not  far  off.      Where 
are  they  "i     They  are  at  two  places :  but  do 
you  swear  to  me.     He  did,  in  short,  make 
me  say  the  same  words  that  I  have  repeated, 
and  that  I  would  get  Mr.   Tryon  to  engage 
himself  too  by  the  same  oath.     I  did  swear 
to  him,    thinking   my  life   in    danger,    and 
thinking  my  friend's  goods  likely  to  be  lost : 
and  did  and  do  intend,  by  the  help  of  God, 
to  make  good  my  oath.      Saith  he.   Walk 
with  me.    He  whistled  once,  the  second  time, 
and  at  a  pretty  distance  a  third  time ;  and 
within  a  little  while  came  another  fellow  to 
him,  at  the  further  end,  by  the  Horse-Shoe 
tavern.      He    comes.      Saith    he.    Art   thou 
come,  Tom  ?     I  think  he  called  him  White. 
Aye,  saith  he.     What  shall  we  do  ?  We  are 
all  undone ;  my  face  is  known.     But  I  have 
lit  in  the  liands  of  a  gentleman  who  will 
save  my  life ;    but  for  you,  he  knows  you 
not.  Saith  he.  The  money  must  be  returned; 
go  and  fetch  that  money.     Said  I,  Shall  not 
I  go  with  them  ^     No,  said  he.     And  truly, 
my  Lord,  I  was  very  glad  to  take  him  at 
his  word.     If  I  had  gone,  I  might  have  had 
my  throat  cut.     There  was  this  500/.  brought 
at  twice,  three  and  two.     They  went  again, 
and  brought,  as  I  take  it,  two  and  one  ;  so 
there  was  three  and  two,  and  two  and  one. 
L.  C.  J.  Bridgman. — Who  brought  it  ? 
rwv^er.— White.     All  this  while    I   had 
the  fellow  by  the  lireeches,   and  would  not 
part  with  him.     It  was  from    a   little  past 
twelve  till   four   bringing,  and  was  left   on 
the  causey,  and  went  away  and  fetched  the 
other.     This  fellow  and  I,  all  alone  together, 
had  this  discourse  : — Said  I,  What  desperate 
villains  were  you  to  go  and  use  the  old  gen- 
tleman  in   this  manner,   fourscore   years  of 
age  !     You  beat  and  abused  liim ;   you  are 
strange  mad  fellows :  why  could  you  not  let 
him  sleep   in  his  bed  ?  he  was  asleeji  when 
you  came  in  :  you  were  the  maddest  fellows 
that  ever  was.       He  saith  some  of  you  have 
stabbed  him.     I  think  you  deserve  ten  thou- 
sand deaths  for  laying  your  hands  on  him. 
though  you  did  not  take  sixpennyworth  of 
his  {roods.     Saith  he.  There  was  no  intention 
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of  hurting  him  :  upon  my  soul  there  was  no 
order  or  commission.  Saith  I,  How  got  you 
in  ?  Saith  he,  The  door  stands  open  half  a 
day  together,  almost :  one  got  into  the  cellar, 
and  stood  till  all  was  a-bed ;  he  went  into 
the  kitchen,  found  a  candle  standing  lighted, 
and  went  up  into  the  old  gentleman's  cham- 
ber, and  there  he  found  the  key  of  the  door, 
came  down,  opened  the  door,  and  let  the  rest 
in.  How  many  was  there  of  them  ?  Saith 
he,  Three  or  four.  Said  I,  What  did  you 
do,  and  what  would  you  have  done?  We 
would  only  have  bound  them.  How  got  you 
the  treasure?  By  a  key  out  of  the  old 
gentleman's  pocket :  I  think  there  is  no  hurt 
to  the  old  gentleman  ;  I  would  not  for  all 
the  world  there  should.  You  shall  have  the 
things  again;  and  pray  keep  your  word  with 
me.  About  four  o'clock  in  the  morning  they 
brought  the  money.  Now,  said  I,  what  shall 
we  do  with  it  ?  I  can  do  nothitig  with  it : 
you  must  carry  it  home  to  my  house.  These 
two  fellows  carried  one  three,  and  the  other 
two  bags.  We  went  through  Aldgate  with 
the  money,  and  so  to  my  house :  my  wife, 
nor  sons,  nor  no  soul,  God  is  my  witness, 
knew  anything  of  this  business  but  myself. 
I  knocked  at  the  door:  this  young  man 
(pointing  to  John)  came  down,  and  he  rni- 
bolted,  unlocked,  and  unlatched  the  door. 
My  parlour  and  kitchen  is  all  of  one  floor  : 
they  followed  me  in,  and  threw  down  the 
money :  he  bringing  the  candle  to  me.  No, 
said  I,  do  not  bring  it.  Said  I,  Wild,  what 
shall  I  do  for  the  jewels  and  the  rest  of  the 
money  ?  You  shall  have  them  brought  you 
where  you  will  appoint  to-day.  I  will  have 
them  brought  hither.  Saith  he.  That  cannot 
be.  1  have  forgot  myself;  this  money  must 
not  lie  here;  you  must  remove  it  from  hence; 
for  the  other  youths  that  have  the  rest  of  the 
money  and  jewels  will  never  be  brought  into 
the  city.  If  you  will  remove  it  into  the 
Minories,  my  life  for  it  you  will  have  it  all. 
I  will  pretend  there  we  will  share  it.  You 
must  not  let  it  lie  at  all,  but  carry  it  presently 
thither.  I  will  tell  what  I  will  do:  have 
you  any  acquaintance;  about  Tower-hill, 
where  you  will  leave  it?  No,  said  he.  Nor 
I  neither,  said  I.  I  went  up  stairs  to  my 
wife ;  Mall,  said  I,  have  you  any  acquaint- 
ance about  the  further  Tower-hill  ?     1  durst 


not  trust  my  wife  nor  sons,  for  I  thought 
their  tongues  might  be  too  long,  and  left 
them  in  perfect  ignorance.  Truly,  I  must 
clear  them.  Mall,  said  I,  there  is  a  gentle- 
woman, whose  husband  is  failed  (this  was  a 
feigned  story,  my  Lord) ;  it  must  be  secured 
about  Tower-hill :  she  was  pretty  well  awake. 
Saith  she,  There  is  the  commissary-general 
of  the  King  his  daughter,  Betty  Fry,  keeps  a 
shop  of  linen  at  the  lower  end  of  the  Mino- 
ries. Do  you  think  she  Avill  be  private,  and 
let  it  lie  for  four  or  five  hours?  Undoubtedly 
she  will,  saith  she.  Prithee  get  up,  and  put 
on  thy  clothes,  and  go  thither.  Wild,  where 
shall  I  find  vou  about  eight  or  nine  o'clock? 
I  will  lodge  this  at  the  seamstress's  shop,  upon 
the  right  hand  at  the  farther  end  of  the 
Minories  :  tell  me  where  I  shall  meet  you, 
and  we  will  have  this  money  carried  there; 
my  son  and  I,  we  will  have  it  lodged.  Saith 
he,  You  shall  have  me  walking  within  three 
doors  of  the  Blue  Pig;  so  he  called  it.  Saith 
I,  What  mean  you?  Saith  he,  It  is  a  little 
sign,  no  bigger  than  a  pig,  but  it  is  called 
the  Blue  Boar  :  there  you  shall  have  me 
walking  in  the  under  or  upper  causey.  My 
Lord,  I  took  this  boy  (pointing  to  John), 
who  knew  nothing :  I  told  him  it  was  a 
friend's  money.  I  raised  my  wife :  Mall, 
said  I,  come  away.  My  wife  went  before ; 
the  boy  and  I  took  the  money ;  I  carried  two, 
and  he  three.  My  wife  went  and  knocked 
up  the  maid  ;  the  door  was  open  when  we 
came.  God  forgive  this  maid  that  swears  it 
was  this  son,  she  is  mistaken  :  upon  my  sal- 
vation, this  boy  was  abed  and  asleep.  When 
the  money  was  there  I  staid  by  my  Avii'e  ; 
said  I,  What  have  you  done  with  this  money  .'' 
I  did  not  tell  my  wife  anything.  I  came 
home  :  coming  home,  there  was  my  son  and 
wife.  1  drank  a  cup  of  cider  (for  I  kept  a 
hogshead  of  cider  in  my  house) ;  as  soon  as 
I  drank  it  I  went  out  of  doors  immediately. 
Said  I  to  this  youngest  son,  Stay  at  home, 
I  sliall  have  occasion  to  use  you  by  and  by. 
I  went  to  Mr.  Tryon's ;  coming  there,  i 
found  Mr.  G'urney  the  merchant:  said  1, 
Mr.  Guvney,  I  have  good  news;  I  have  some 
liojH's  of  strong  presumptions  that  Mr.  Tryou 
will  not  lose  one  pennyworth  of  his  goods. 
Marry,  said  he,  I  am  glad  of  that.  We 
went  up  to  Mr.  Tryon's ;  we  ttmnd  him  sitting 
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by  a  little  charcoal  fire,  as  much  as  you 
may  cover  M'ith  your  hands  :  l)e  told  us  he 
had  been  ever  since  three  of  tlie  clock.  We 
asked  him  wliat  he  would  have  to  comfort 
him;  he  told  us  he  had  sometliing.  Mr. 
Gurney  after  some  discourse  took  his  leave 
of  him;  so  I  sat  down.  (.Tesus!  what  a 
noise  is  here  in  the  court.  My  Lord,  I  can 
hear  but  with  one  ear).  I  say,  I  sat  down 
at  the  bed-side  of  Mr.  Tryon,  he  on  the  stool : 
Mr.  Tryon,  said  I,  I  have  good  news  for  you. 
Saith  he,  Hast  thou  ?  I  am  glad  of  it  with 
all  my  soul.  Sir,  said  I,  I  am  informed  you 
will  not  lose  any  of  your  goods  or  money ; 
there  is  but  thirty-eight  shillings  spent  of  all 
your  money,  the  rogues  took  but  forty  shil- 
lings out,  and  Wild  told  me  there  was  two 
shillings  saved  ;^  I  dare  boldly  say,  by  three 
of  the  clock  in  the  afternoon  you  Avill  be 
master  of  them  again.  I  would  be  glad  of 
that,  said  he,  and  will  give  you  500/.  Bvit, 
sir,  said  I,  there  is  a  tale  hangs  by  this  : 
you  know  yon  should  have  been  robbed 
about  a  year  since ;  and  I  have  apprehended 
Wild,  who  was  one  of  the  intended  thieves: 
then,  he  hath  made  me  swear,  by  tlie  blood 
of  Jesus  Christ,  &c.,  that  he  sliall  his  life  if 
you  have  your  goods :  he  hath  engaged  me 
that  you  shall  likewise  swear  by  the  like 
oath,  or  else  you  shall  hang  him,  and  so  lose 
your  goods.  Said  I,  I  have  a  great  part  of 
your  money,  but  the  jewels  and  the  rest  of 
your  money  is  wanting.  The  old  gentleman 
was  almost  overjoyed.  This  is  not  true,  said 
he.  Said  I,  I  do  declare  this  is  true  in  the 
presence  of  God,  make  no  words  of  it ;  if 
the  business  be  discovered,  v/e  shall  lose  the 
jewels.  Well,  said  he,  I  will  be  ruled  by 
you.  Colonel ;  and  the  Lord  God  make  me 
thankful  I  have  such  a  friend  in  tlie  world 
that  hath  done  this  for  me;  I  sliall  never 
make  you  amends;  and  thereupon  he  entered 
into  the  same  oath,  that  by  the  blood,  &c.,  the 
blood  of  the  man  should  not  be  spilt  though 
he  lost  both  money  and  jewels.  I  discoursed 
with  him,  I  told  him  over  and  over  again, 
left  him  satisfied  that  I  vvrould  be  with  him 
again  and  bring  him  more  tidings,  but  by 
three  o'clock  I  doubted  not  but  he  should 
have  all.  Then  it  was  almost  eight  at  night; 
away  went  I  to  Tower-hill  to  look  for  my 
merchant  John  Wild;  he  was  here  in  New- 


gate formerly:  there  found  I  liim  walking 
by  the  Blue  Boar,  carelessly  walking  there, 
with  his  coat  under  his  arms.  Said  I,  How 
now  ?  what  news  ?  I  tliink  I  have  now  pleased 
you,  saith  he.  What  have  you  done?  said 
I.  I  have  lodged  the  money  hard  by,  and  all 
is  right.  What  have  you  done?  Is  all  right 
on  the  other  side?  All  shall  be  well.  But 
where  have  you  lodged  it?  Here  at  a  seam- 
stress's at  the  corner  of  the  Minories.  Said 
he,  The  money  must  be  removed  ;  there  are 
salesmen  thereabouts,  and  the  fellow  that 
hath  the  jewels,  he  is  known,  he  will  not  come 
thither;  remove  it  towards  the  water-side 
anywhere,  and  the  things  shall  come,  my 
life  for  it.  They  had  a  cat's-eye  ring;  they 
were  such  wise  lapidaries,  they  called  this  a 
hundred  pound  ring,  when  it  was  not  worth 
five  pounds.  He  gave  order  tliat  tlie  money 
might  be  again  removed  to  the  other  end  by 
the  Horse-shoe  tavern.  I  run  home,  fetched 
my  son ;  said  I,  Wife,  we  must  have  away 
the  money.  My  I^ord,  he  told  me  he  would 
have  away  the  money  to  the  Half-iMoon 
tavei-n  in  St.  Catherine's  or  the  corner  tavern 
at  the  Iron-gate.  Said  I,  Are  not  you  re- 
solved ?  Well,  said  he,  it  shall  be  carried 
to  St.  Catherines  ;  he  would  meet  my  son  at 
the  Noah's- Ark  at  Tower-ditch  :  let  my  son 
but  hand  the  money  over  that  ]jath,  and  he 
would  hand  it  to  the  other.  We  did  carry 
it,  carried  it  again.  At  this  second  carrying 
comes  Sir  Thomas  Aleyn  ;  he  had  heard 
some  cry  of  money  left;  he  comes  with  a 
great  company  of  people  after  him,  and  the 
foolish  wench  said  to  my  son,  Mr.  John,  fiy 
for  your  life.  John  being  surprised  and  af- 
frighted, he  went  out  of  the  back-door,  went 
over  the  ditch,  and  went  to  my  house.  Sir 
Thomas  Aleyn  had  also  sent  to  secure  my 
house.  When  the  lad  came  home  into  the 
street  my  doors  were  shut  up ;  (Gentlemen 
of  the  Jury,  do  you  understand?)  The  boy 
seeing  such  a  rout  at  the  door,  saith  the 
])eo2)le,  Mr.  John,  your  father's  house  is  shut 
up  about  Mr.  Tryon's  money.  He  walked 
by  tlie  street,  and  went  into  Bisliopsgate- 
street  and  Cheapside,  into  Paternoster-row, 
and  so  into  Fleet-street;  I  did  not  hear  of 
him  till  Saturday  in  the  afternoon.  When 
Sir  Thomas  Aleyn  came,  saith  he,  Mr. 
Turner,  here  we  have  catched  you  and  tlie 
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money.     Said  I 
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If  you  be  hasty  and  pas- 
sionate, as  you  were  last  night,  yoti  will 
spoil  all  the  whole  business.  Tell  me,  saith 
he,  whose  money  is  it?  Said  I,  It  is  my 
money.  The  tiuth  is,  the  old  gentleman 
hath  promised  me  500/. ;  it  is  the  naked  truth; 
I  would  not  have  Sir  Thomas  Aleyn  have 
the  honour  of  gaining  it,  but  I  would  have 
the  honour  of  gaining  it  my  way.  Sir 
Thomas  would  know  whether  it  was  my 
money  :  I  told  him  I  had  received  part  of  it 
at  a  goldsmith's ;  so  I  put  Sir  Thomas  oflt". 
Come,  come,  said  he,  we  will  carry  this 
money  to  Mr.  Try  on.  Said  I  to  Mr.  Try  on, 
Here  is  part  of  your  money,  you  know  what 
I  told  you  even  now.  Ay,  saith  he,  God 
be  thanked,  before  Sir  Thomas  Aleyn.  I 
asked  him  what  his  promise  was,  and  told 
him  how  the  passage  was,  in  short;  and 
the  old  man  did  acknowledge  that  such  a 
promise  was  made,  and  would  have  down 
upon  his  knees.  I  passed  my  word  to  him 
that  by  three  o'clock  I  doubted  not  but  he 
would  have  his  jewels  and  the  rest  of  the 
money.  Saith  Sir  Thomas  Aleyn,  Go  (whe- 
ther he  said  Live  and  prosper,  I  know  not) — 
Go,  God  bless  you !  and  upon  my  honour  (I 
think  that  was  his  word)  the  old  man  shall 
make  good  his  word.  Ay,  but.  Sir  Thomas, 
what  will  become  of  me  and  j^ou  by  this 
business,  for  I  understand  the  law  ?  How 
will  this  business  be  daubed  up  ?  You  will 
be  fined.  Sir  Thomas;  I  must  break  my 
word;  he  must  be  apprehended,  or  I  must 
suffer,  Saith  Sir  Thomas,  Do  not  trouble 
me  with  that;  get  but  the  goods,  and  the  old 
man's  word  shall  be  made  good ;  leave  that  to 
me.  More  than  that,  he  said  he  would 
make  up  the  business,  or  he  would  smother 
it.  My  Lord,  you  have  a  great  deal  of 
patience,  I  am  humbly  bound  to  you  ;  here 
is  nothing  but  the  naked  truth,  step  by  step, 
as  I  trod  it.  Afterwards  Wild  came  and 
said,  All  will  be  well.  Said  I,  "What  have 
you  done?  Are  you  sure,  saith  he,  the 
jewels  nor  nothing  shall  be  stirred?  Said 
I,  You  see  all  is  spoiled :  Sir  Thomas  Aleyn 
is  come  where  we  had  lodged  the  money,  the 
thing  is  known,  do  not  they  hear  of  it  ? 
Yes,  they  hear  as  well  as  you,  and  know 
what  is  done,  and  some  have  eyes  upon  you. 
Said  I,  They  will  run  away  with  the  jewels. 


No,  you  shall  meet  about  three  o'clock ;  no- 
body knows  me  but  you,  your  wife,  and 
your  son,  who  saw  me  this  morning  at  three 
o'clock,  either  by  the  Blue  Pig  at  Tower- 
hill,  or  Nag's-head  over  against  Whitechapel 
church.  It  is  agreed;  for  God's  sake  look  to 
it ;  your  life  and  mine  is  concerned ;  if  the 
jewels  be  lost,  I  will  persecute  you  to  the 
death :  look  they  are  preserved,  and  not  pur- 
loined, Saith  he.  The  bags  were  never 
opened.  I  parted  with  him  ;  he  was  to  look 
for  me  at  three  of  the  clock.  Coming  home  ' 
about  Change-time,  who  should  I  meet  with 
but  Mr.  Stubbs,  who  told  me  that  it  was  all 
the  news  upon  the  Exchange  that  you  have 
been  in  the  robbery.  Said  I,  Do  not  trouble 
your  head,  I  have  discovered  the  business. 
Then  said  Stubbs,  You  know  I  and  Thomas 
Lyon  are  bail  for  you.  At  that  time  I  satis- 
fied him.  Afterwards  that  day  I  met  with 
Mr.  Cole  the  officer;  said  he,  Colonel,  I 
arrest  you.  For  what?  for  more  fooleries 
yet  ?  Thomas  Lyon  will  not  be  satisfied. 
By  six  o'clock  this  business  will  be  all  over  : 
nothing  will  serve  your  turn  but  violence, 
violence,  all  force,  no  \a.w.  I  was  forced  to  go 
to  the  Hoop  Tavern.  I  got  them  to  send  for 
Mr.  Stubbs  and  Lyon ;  they  came :  said  I, 
What  will  you  have?  I  am  in  prosecution 
of  a  business  for  Mr.  Tryon;  jou  will  undo 
it  with  this  sixpenny  business  :  say  what 
security  you  will  have,  and  you  shall  have 
it.  Said  I,  Mr.  Tryon  and  Sir  T.  Aleyn  shall 
give  you  their  security,  to  save  you  harmless 
for  being  my  bail.  Said  they,  Hold  Mr. 
Tryon,  we'll  do  it;  we  are  content.  They 
went  away,  and  told  me  they  would  get  a 
bond  and  come  presently.  But  what  was 
this  presently?  I  will  warrant  you  they 
staid  two  hours;  it  was  seven  o'clock  at 
night  before  I  parted  with  them.  I  was  fain 
to  send  the  little  boy  for  Mr,  Hill,  Mr,  Pil- 
kington,  Mr.  Millington  :  this  was  either  a 
curse  from  God  sent  upon  me,  or  a  plot  of 
roguery  that  the  money  should  be  lost.  They 
came  not  back  till  seven  o'clock,  and  then 
without  a  bond ;  and  I  fell  a  little  violent : 
but  I  was  telling  them  how  these  rogues  told 
me  the  wliole  carriage  of  this  robbery,  when 
it  came  that  Mr.  Tryon  and  Sir  T.  Aleyn 
heard  that  I  was  in  custody ;  he  sent  a  con- 
stable with  a  warrant  to  bring  us  all  before 
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liim.  "Wlien  we  came  there  I  desired  Sir 
Tliomas  to  let  a  gentleman  go  with  me ;  I 
will  break  my  oath  with  the  iellow,  and  we 
Avill  apprehend  him,  and  make  him  bring 
the  jewels.  Sir  T.  Aleyn  told  them  if  they 
would  all  go  together  tliey  might,  but  to  go 
out  of  the  Lil)erties  he  could  not  let  them 
go :  I  have  you,  and  I  will  keep  you,  and 
do  find  him  if  you  will.  How  now,  Sir 
Thomas,  said  I,  are  you  come  to  that'j'  have 
you  fooled  me  all  tliis  while?  I'  faith,  I  thank 
you,  for  you  have  trepanned  me  very  fairly ; 
if  anything  miscaiTy  in  my  honour  and  re- 
putation or  blood,  you  are  in  the  fault :  here 
I  do  declare,  said  I,  if  you  will  let  me  go,  I 
will  take  him.  Then  Sir  Thomas  did  incline 
to  let  me :  what  say  you,  officers,  will  you 
go  out  of  your  Liberties  with  this  gentleman? 
Sir  Thomas,  said  I,  there  is  no  liberty  or 
privilege  for  felons ;  I  will  seize  a  felon 
myself  in  any  ground  in  England  without 
warrant.  I  do  remember  this  Wild  did 
condition  that,  in  case  1  could  not  come,  I 
should  trust  no  man  living  but  myself,  be- 
cause he  had  had  my  soul  pawned  to  him.  I 
asked  him  whom  he  would  trust?  He  said, 
if  I  could  send  my  wife,  describing  her  to 
him,  that  she  was  a  full  sliort  woman  about 
forty  or  fifty  years  old,  she  had  a  long  black 
scarf  on :  then  let  him  alone,  if  I  cannot 
come  I  will  send  such  a  woman,  and  send 
the  things  by  her,  and  preserve  your  life.  I 
told  Sir  Thomas  this  story.  My  wife  came 
to  me  publicly,  I  did  not  whisper  with  her — 

Mrs.  Turner. — Nay,  look  you,  husband 

Turner. —  Pr'ythee,  Mall,  sit  down  :  you 
see,  my  Lord,  my  Avife  will  interrupt  me 
with  nonsense.  Pr'ythee  sit  thee  down  quickly, 
and  do  not  put  me  out :  I  cannot  hold  women's 
tongues,  nor  your  Lordship  neither. 

L.C.J.  Brulgman. — This  is  not  a  May-game. 

Turner. — My  Lord,  it  is  a  serious  busi- 
ness, and  I  hope  God  will  bless  it.  Pray, 
said  I,  Mall,  go ;  as  you  love  and  honour  my 
life  and  credit,  or  anything  that  concerns  me, 
I  beg  you  to  go.  Then  I  will  go,  saith  she ; 
whither  must  I  go?  Vou  must  go  to  the  further 
Tower -hill,  six  doors  beyond  the  little  jiost- 
em:  now  it  is  so  much  o'clock;  from  five  to 
seven  he  will  walk  there.  A  fellow  Avill  come 
to  you  in  black,  that  man  that  in  the  morning 
took  the  money  from  Jack ;  he  will  know  you, 


and  once  in  a  quarter  or  half  an  hour  he  will 
come  to  you.  If  you  do  not  find  him  in  half 
an  hour,  stay  no  longer,  but  pack  away  to 
Whitechapel  ;  ask  for  tlie  Nag's  Head  in 
Whitechapel,  and  once  in  a  quarter  of  an 
hour  you  will  have  a  man  come  to  you,  and 
take  notice  of  you,  and  ask  you  who  you  are; 
and  you  must  say  that  you  walk  for  one  to 
give  you  somewhat.  He  will  deliver  you 
somewhat,  and  whatever  he  delivers  you 
bring  it  hither.  Said  I  to  them,  You  may 
send  if  you  will,  and  dodge  my  wife,  and 
catch  him  that  way  :  they  would  not.  I  sent 
my  poor  wife  away,  and,  saving  your  Lord- 
ship's presence,  she  did  all  bedirt  herself,  a 
thing  she  did  not  use  to  do,  poor  soul !  She 
found  this  Nag's  Head ;  she  sat  down,  being 
somewhat  fat  and  weary,  poor  heart!  I  have 
had  twenty-seven  children  by  her,  fifteen  sons 
and  twelve  daughters.  Seven  or  eight  times 
this  fellow  did  round  her 

Mrs.  Turner. — Let  me  give  that  relation. 

Turner. — Vou  cannot :  it  is  as  well :  pr'ythee 
sit  down,  dear  Mall;  sit  thee  down,  good 
child :  all  will  be  well.  When  she  came 
back,  she  came  with  something  in  her  apron. 
What  are  you  sped,  saith  he?  I  know  not 
what :  a  man  came  to  me,  and  asked  me 
who  I  looked  for?  I  told  him  I  looked  for 
any  man  that  would  give  me  anything.  Are 
you  Colonel  Turner's  wife?  And  upon  her 
answer  he  gave  her  these  bags  into  her  apron, 
and  was  gone  a  matter  of  a  yard  from  her: 
steps  back  again  ;  That  is  not  all ;  here  is  a 
diamond  ring  worth  100/.,  give  that  to  your 
husband.  And  this  diamond  ring  proves  a 
cat's-eye  ring,  and  worth  but  \l. 

Mrs.  Turner. — Well,  and  did  I  not  bring 
these 

Turner. — Look  you,  my  Lord,  this  woman 
will  put  me  out.  My  Lord,  she  did  deli- 
ver all  these  things,  and  went  home.  I 
did  take  out  these  goods.  Now,  said  I,  Mr. 
Tryon,  you  shall  see  all  is  come  (Sir  Tho- 
mas Chamberlayne  was  there);  I  have  per- 
formed all  my  part ;  look  to  the  rest,  that  you 
perform  yours.  Some  j)eople  report  that  there 
are  other  jewels  of  my  own  ;  my  Lord,  they 
are  all  his  own,  and  he  will  not  disown  it, 
and  I  do  expect  my  500/.  for  what  I  have 
done,  according  to  his  promise,  that  as 
Jesus  died,  &c.,  and  the  man  should  not  be 
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prosecuted,  nor  lose  a  hair  of  his  head,  if  he 
lose  his  whole  estate:  and  I  do  expect  my 
iTioney,  not  such  a  reward  as  this.  After 
which  I  was  committed  by  Sir  T.  Aleyn,and 
so  was  my  wife.  Now  pray  let  me  call  my 
witnesses,  and,  if  I  cannot  make  it  good  that 
I  am  clear,  let  me  be  hanged.  My  Lord,  I 
sliall  humbly  entreat  that  Mr.  Vandeput  may 
be  called,  Mr.  Cowel,  and  the  otliers. 

L.  C.  J.  Bndgman.—W\va.i  do  you  prove 
by  them  ? 

Turner.  —  To  prove  part  of  this  busi- 
ness, that  I  did  assure  Mr.  Tryon  of  his 
goods;  and  to  my  reputation.  I  forgot  one 
chief  thhig — I  am  not  a  man  in  debt,  take 
notice  of  that ;  no  man  in  the  world  hath  my 
bill  for  5/.  There  is  only  this  contest  be- 
tween ]Mr.  Vanburgh  and  myseb^,  which  is  left 
to  arbitrators,  and  the  Lord  Mayor  is  umpire. 
It  is  knov/n  I  have  an  estate  ;  and  there  is  one 
tiling  remarkable,  gentlemen  of  the  jury,  I 
coidd  have  had  all  these  jewels  at  any  time 
in  trust;  I  could  have  broke  as  well  as  others, 
and  paid  5*.  in  the  pound.  I  lately  made 
payment  of  2600/.  for  goods,  and  can  have 
20J000/.  credit  any  day  upon  the  Exchange. 
Why  I  that  had  this  credit,  that  might 
break  for  so  much  money,  why  should  I  put 
my  neck  in  a  halter?  These  are  very  strong 
arguments  for  me,  that  I  am  not  such  a 
person. 

L.  C.  J.  Bridgman. — I  Avill  tell  you  what 
you  have  done  :  you  have  made  a  very  long 
story,  and  have  taken  up  the  time  of  the  Court 
these  two  hours  in  a  narrative;  and  when  all 

is  done,  answer  me,  have  you  any  witness  to 

prove  all  this  discourse  passed  between  you 

and  Wild? 

Turner.— I  have  by  witnesses  to  prove  I 

have  said  this,  that  there  was  such  discourses 

betAveen  us. 

L.  C.  J .  Bridgman. — No  doubt  of  it;  and 

so  will  many  a  man  at  Newgate  frame  such  a 

story  as  this. 

L.  C.  J.  Hyde. — You  have  told  a  long  story 

about  Wild,  that  you  took  him  by  the  throat, 

and  that  you  were  alone;  what  weapons  had 

you? 

Turner. — None,  my  Lord. 

L.    C.  J.  Bridgman. — Had  you  a  lantern 

with  you? 

Turner. — No,  mv  Loid. 


L.  C.  J.  Bridgman. — What  time  of  the 
night  was  it? 

Turner. — Twelve  o'clock,  my  Lord. 
L.    C.  J.  Bridgman. — You  staid   till   four, 
so   they  were  four   hours  a  bringing  of  the 
money  ? 

Turner. — Yes,  my  Lord. 
L.  C.  J.  Hyde. — You  took  a  man  in  the 
dark  by  the  throat,  that  man  that  was  guilty 
of  such  a  thing  as,  when  that  you  did  let  him 
go  to  call  his  companions  to  bring  the  money, 
did  bring  fellows  to  you  single ;  I  would  be 
glad  to  know  whether  in  this  case  they  would 
not  have  knocked  you  on  the  head  and  killed 
you  ? 

Turner. — My  Lord,  Wild  had  engaged  his 
soul,  and  I  my  soul  to  him,  that  if  I  would 
not  discover  him  I  should  go  away  free. 
L.  C.  J.  Bridgman. — Great  security,  indeed. 
Turner  called  several  witnesses,  viz.,  "N'an- 
deput,  P.Ir.  Cowel,  Mr.  Legoose,  Mr.  Snow, 
and  Mr.  Mosely  the  constable. — I  desire  my 
maid  may  be  called.  Pray  ask  Sir  Thomas 
Aleyn  what  he  hath  done  with  my  maid ;  he 
took  her  up  with  Sir  Richard  Brown  and  two 
marshal's  men  :  (pray,  gentlemen,  make  not 
a  laughing  business  of  this.)  Sir  Thomas, 
pray  where  is  my  maid? 

Sir  T.  Aleyn. — I  had  this  maid  upon  exa- 
mination ;  I  found  cause  of  further  examina- 
tion, thereupon  directed  an  officer  to  take 
her,  and  she  is  now  in  the  garden. 

Mosely,  the  Constable,  examined. 
Mosely, — When  I  came  first  to  Mr.  Tryon, 
at  Mr.  Tryon"s  house,  he  was  bound ;  then 
he  asked  where  his  man  and  maid  were  ?  He 
said  he  could  not  tell.  By  and  by  the  man 
came  in,  and,  being  asked  where  he  was,  he 
answered  he  was  at  Colonel  Turner's  at  sup- 
per. Presently  after  we  went  to  Colonel  Tur- 
ner's ;  he  came  to  the  window ;  his  wife  and 
two  sons  were  in  bed. 

L.  C.  J.  Bridgiuan. — Did  Mr.  Tryon  give 
you  order  to  come  to  him  ? 

JMusely. — Yes,  my  Loril,  he  did. 
L.   C.  J.  Hyde. — Mosely,    you    were    con- 
stable,  wore  you  not?     What  discourse  had i 
you  with  Mr.  Turner  about  a  dangerous  place ; 
I    that  you  did  suspect,  where  some  people  may^ 
I    be  to  do  such  a  feat  ? 

Mosely. — I  never  heard  of  any  such  thing 
poken. 
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L.  C.  J.  BrUlgman. — You  say,  Mr.  Tryoii, 
he  wished  you  to  call  Turner  to  him  ;  did  he 
give  you  a.\\y  order  or  direction  to  search  his 
house?  ^Vho  wished  you  to  go  up  to  the 
house  to  see  whether  his  sons  and  daughters 
were  in  bed  I 

Mosely. — Mr.  Turner  did,  my  Lord. 

Tunier. — He  doth  not  say  true,  my  Lord  : 
pray  ask  him,  when  he  came  to  my  door,  and 
I  opened  it,  if  he  did  not  ask  whether  Mr. 
Tryon's  servant  was  there  at  supper  that  nightf 
I  said,  No.  Is  your  sons  within,  said  he?  I 
said.  Aye,     Pray  let  me  see  them. 

Moseljj. — I  came  to  Mr.  Turner's  house 
and  knocked  at  the  door,  with  some  others 
with  me;  at  last  the  Colonel  came  out  of  his 
bed.  I  suppose  he  came  out  of  his  bed,  being 
partly  naked ;  he  came  down  to  the  door ;  1 
asked  liim,  Where  are  your  sons?  They 
are  in  bed,  says  he.  Said  I,  Mr.  Tryou 
is  robbed;  he  would  have  you  come  to 
him. 

L.  C.  J.  B/idgmcui. — Did  he  desire  you  to 
go  up? 

Mosely. — No,  my  Lord ;  but,  I  asking  him 
whether  his  sons  were  in  bed,  he  said,  I  prythee 
go  up  and  see. 

Turner. — ]My  Lord,   I  would  prove  where 
my  sons  were  on  Thursday  night  at  ten  o'clock. 
Lord  Marquis  of  Dorchester's  Servant 
examined. 

Servant. — My  Lord,  till  nine  o'clock  they 
were  with  me  at  my  Lord  Marquis's  house. 

L.  C.  J.  Bridgman. — What  time  came 
they  thither? 

Servant. — Between  seven  and  eight  at  night. 

Colonel  Turner's  Maid  examined. 

Turner. — Come,  maiden,  pray  tell  my 
Lord  and  the  Court  when  my  sons  came 
home  this  niglit. 

Maid. — Between  nine  and  ten  o'clock. 

L.  C.  J.  Bridgman. — Were  your  master 
and  his  sons  in  bed  all  Friday  night,  or  no  ? 

Maid. — Yes,  my  Lord,  they  were. 

L.  C.  J.  Hyde. — Did  your  master  go  forth 
on  Friday  night? 

Maid. — No,  he  was  at  home  and  in  bed  all 
that  night  till  eight  in  the  morning,  and 
Thursday  night  before. 

Turner. — A  silly  soul,  she  knows  not  what 
she  says. 


L.  C.  J.  Hyde. — I  will  ask  you  again,  was 
your  master  at  liome  on  Friday  night? 

Blaid. — No,  I  think  he  was  not. 

L.  C.J.  Hyde. — Why  did  you  say  so  before? 

Maid. — I  cannot  remember,  sir. 

L.  C.  J.  Bridgman. — She  knows  her  mas- 
ter's mind. 

Turner. — No,  upon  my  soul,  my  Lord. 

L.  C.  J.  Bridgman. — My  masters  of  tlie 
jury,  this  is  the  use  of  the  maid's  testimony; 
she  will  say  anything,  she  is  no  tit  witness,  uo 
trust  to  be  given  to  her  either  one  way  or 
otlier. 

Turner. — Pray  call  Mr.  Cowel,  Mr.  Le- 
goose,  Mr.  Cook  tlie  goldsmith, 

L.  C.  J.  Bridgman. — What  do  you  call 
these  for? 

Turner. — To  prove  my  condition,  my  credit, 
and  reputation. 

L.  C.  J.  Bridgman. — Tlie  jury  knows  that 
already. 

Mr.  Cook. — Thus  mucli  I  can  say,  that  I 
have  known  him  some  twenty  years;  I  have 
had  dealing  with  liim  to  the  value  of  several 
hundred  pounds  ;  I  have  trusted  him,  and 
have  found  him  very  faithful ;  I  liave  seen 
in  his  possession  jewels  to  the  value  of  8000^. 
or  10,000/.,  by  which,  I  suppose,  if  he  had 
been  such  a  person,  he  might  have  done 
himself  a  kindness  by  breaking. 

Mr.  Legoose. — All  I  can  say  is,  I  have  an 
acquaintance  with  this  person  ;  he  was  a 
solicitor,  dealt  honestly  and  faithfully  in  a 
business  wherein  I  was  concerned;  he  hath 
lived  veiy  well. 

Sir  Richard  Brown  (one  of  the  aldermen 
on  the  Bench). — Where  you  have  heard  one 
man  say  he  is  an  lionest  man,  have  you  not 
heard  a  hundred  say  otherwise? 

Mr.  Legoose.  —  Tiiere  hatli  been  an  ill 
report  that  he  hath  been  a  person  that  lived 
high. 

Tamer. — Sir  R.  Brown,  no  man  in  Eng- 
land can  say  black  is  my  eye. 

;SV/-  R.  Broirn. — Mr.  Turner,  you  say  yon 
were  upon  Tower-hill  all  Fri(Uiy  night ; 
whither  went  you  in  the  nn)rning? 

Turner. — I  came  home  between  four  and 
five  in  the  morning. 

Sir  R.  Brown. — Your  maid  ofl'ered  to 
depose  even  now  that  you  did  not  rise  all 
that  morning  before  eight  of  the  clock. 
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Turner. — Lapsus  lingticp,  if  the  girl  be 
mistaken. 

L.  C.  J.  Bridgman. — Do  not  trouble  your- 
self with  that;  her  evidence  is  of  no  force. 

Mr.  Jefferies. — Col.  Turner,  I  cannot  say 
anything  that  will  be  advantageous  to  you  : 
my  lord,  and  gentlemen  of  the  jury,  1  have 
heard  Mr.  Tryon  hath  trusted  him  witli 
jewels  to  a  good  value,  and  that  Mr.  Tryon 
had  a  very  good  repute  of  him. 

8ir  R.  Brown. — Pray  what  report  hath  he 
upon  the  Exchange? 

Tamer. — I  owe  nothing  there,  Sir  Richard, 
nor  none  there  can  lay  anything  to  my 
charge,  except  it  be  that  I  am  a  cavalier. 

L.  C.  J.  Hfjde. — Mr.  Turner,  have  you 
any  more  'i 

Turner. — My  Lord,  I  do  want  these  gold- 
smiths; they  do  not  appear;  they  promised 
me  they  would. 

L.  C.  J.  Hijde. — How  can  we  help  it  % 

Turner. — I  do  humbly  beg  your  honour 
and  this  honourable  bench  that  the  old 
gentleman,  my  old  friend,  may  declare  what 
passed  between  us  on  Saturday  morning, 

L.  C.  J.  Br/dgman.' — Consider  what  you 
do,  for  here  would  you  have  Mr.  Tryon 
swear  against  himself;  hear  what  you  would 
put  him  to ;  take  it  as  you  put  it,  though  I 
do  not  believe  a  word  of  it.  As  you  put  the 
case — here  is  Wild  commits  a  robbery ;  you 
come  and  truck  with  Wild,  and  agree  with 
him  that  Mr.  Tryon  shall  let  him  go,  shall 
not  meddle  with  him,  there  shall  be  no  pro- 
secution, so  the  jewels  and  money  may  be 
brought;  would  not  you  get  Mr.  Tryon  to 
conceal  a  felony  and  felon,  and  he  confess 
against  himself  he  made  tliis  agreement  with 
youl  that  Mr.  Tryon  did  consent  to  it,  that 
he  promised  you  five  hundred  pounds  to 
shuffle  up  this  business^ 

Turner. — Hear  me,  pray  ;  you  put  me  out : 
I  had  not  let  this  man  go  ;  I  begged  that  they 
would  go  with  me ;  Sir  T.  Aleyn  would  not 
let  us  go;  we  would  have  taken  him  ;  I  was 
sensible  of  the  danger ;  it  may  be  we  miglit 
liave  had  the  felon  anil  tlie  goods  too. 

L.  C.J.  Hyde. — No  doubt,  upon  your  own 
story,  all  this  while  you  had  no  possibility 
of  having  the  goods,  unless  the  life  of  this 
fellow  may  be  given  you;  so  you  were  fain 
to  agree,  and  plight  your  word  to  him,  pawn 


your  soul  that  he  should  be  free,  untouched, 
so  he  would  discover  the  goods  and  money. 
Sir  T.  Aleyn,  speak  to  that  particular  again. 

Sir  T.  Aleyn. — My  Lord,  and  gentlemen 
of  the  jury,  he  tells  a  long  story,  that  he 
was  kept  abroad  till  seven  at  night;  I  do 
verily  believe  he  was  brought  to  Mr.  Tryon's 
at  five  o'clock,  and  there  he  kept  us  until 
seven  ;  and  all  he  would  do  was,  he  desired 
to  go  himself,  or  with  one  person  at  the  most, 
or  else  we  shall  lose  all  the  jewels,  saith  he, 
for  two  souls  are  pawned  :  he  did  not  in  the 
least  argue  the  taking  of  the  thief.  I  must 
say  this,  when  I  came  to  him  on  Monday, 
he  said,  if  I  had  sent  a  good  guard  we 
might  have  taken  the  thief.  Said  I,  A  liar 
had  need  have  a  good  memory.  Then  you 
must  only  go  yourself,  or  with  one  person; 
he  hath  told  you  that  I  said  there  should  be 
no  prosecution.  I  said  only  this;  whatever 
Mr.  Tryon  had  promised  you,  I  knew  not ; 
but,  if  you  expect  favour,  let  the  old  gentle- 
man have  his  jewels  again. 

Sir  T.  Chamberlayne. — I  heard  no  such 
thing. 

L.  C.  J.  Bridgman.—SWmt  did  he  tell 
you'? 

Sir  T.  Chamberlayne. — He  would  have 
gone  with  one  with  him,  and  pretended  he 
could  find  out  the  jewels  oidy. 

Mr.  Millington. — There  Avere  some  propo- 
sitions made;  he  desired  first  I  should  go 
with  him  singly;  I  told  him  there  would  be 
no  security,  but  if  he  would  get  a  sufficient 
guard  I  would  go  with  him;  but  he  went 
home  to  his  wife,  and  never  made  mention 
of  any  party's  name,  but  that  there  was  a 
party  he  expected  the  jewels  of. 

L.  C.  J.  Bridgman. — Did  he  propose  any- 
thing touching  the  taking  that  man i 

Millington. — Nothing  but  that  he  had 
pawned  his  soul  there  should  be  no  dis- 
covery of  it. 

L.  C.  J.  Bridgman. — Did  he  desire  that 
you  should  go  and  take  the  mani 

Millington. — No,  but  that  we  might  go 
and  secure  the  jewels. 

Serj.  Cole. — My  Lord,  there  was  a  great 
deal  of  danger;  we  are  bail  for  800/. ;  if  he 
had  been  taken  away  we  are  all  undone; 
he  only  propounded  of  having  the  jewels, 
and  nothing  of  the  man. 
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,  ^''-  Gio'neif. — I  understood  you,  Col. 
Turner,  only  for  the  jewels,  and  not  for  the 
man. 

Mr.  John  JMarshaU.—'SU  Lord,  he  did 
move  Sir  T.  Aleyn  tliat  I  might  go  witli 
him  to  Whitechapel  and  about  Tower-hill. 
I  told  Sir  Thomas  it  was  verv  unsafe  for  me 
to  go,  being  late,  and  out  Jf  the  Liberties, 
though  I  was  a  constable,  I  could  not 
command  assistance  there,  and  entreated  Sir 
Thomas  to  excuse  me;  I  thought  it  not  safe 
for  him.  He  did  then  repeat  the  engage- 
ment of  his  soul  to  the  thief,  and  of  Tryon's 
to  him. 

L.  C.  J.  Brklgman. — Did  you  ever  hear 
him  say,  desire,  or  propose,  that  you  shall  go 
and  take  the  thief  ^ 

Marshal. — No,  my  lord,  it  was  to  ^Qt  the 
rest  of  the  jewels. 

Alderman  Smith. — Do  not  you  know  that 
I  spakev^o  you  again  and  again,  and  advised 
you  by  all  means  to  let  us  know  where  this 
man  is;  that  I  would  go  myself,  or  any  of 
these  persons  present^  You  utterly  refused 
it,  and  said  there  were  two  souls  pawned,  and 
you  would  not  discover  it. 

Turner.— T\vit  was  at  first;  afterwards  I 
mentioned  them  all. 

L.  C.  J.  Bridgman. — For  what? 
Turner. — To  take  the  thief. 
L.    C.J.  Bridgman. — You   see    not    any 
man  testify  any  such  thing. 

Yeoman  Co/e.— Sir  T.  Aleyn  called  my 
brother  and  I  both  into  the  room  to  him,  and 
the  marshal  and  his  man,  and  said,  Col. 
Turner  would  have  us  go  without  tlie  Liber- 
ties for  these  jewels;  1  think,  saith  Sir  T. 
Aleyn,  it  is  not  safe  to  go  out  of  the  Liberties. 
Mr.  Marsliall  said  the  same.  He  desired  us 
to  go  with  him,  but  Sir  Thomas  refused  it. 

L.  C  J.  Brtdgman.—This  is  a  notable 
piece  of  cunning;  when  he  was  moved  by 
Alderman  Smith  and  others,  all  this  while 
he  names  no  man;  but  now  lie  was  under  an 
action,  he  would  have  them  go  with  himself 
out  of  the  Liberties,  and  yet  never  saith  a 
word  to  take  tlie  man.  He  knew  very  well 
it  was  out  of  the  Liberties.  Truly  I  think,  if 
Sir  T.  Aleyn  had  done  it,  I  should  not  have 
taken  him  to  be  Sir  T.  Aleyn.  Did  you 
desire  any  of  them  to  go  with  your  wife'?' 
Marshal.—Ue  denied  us  to   go  witli   his 
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wife;  ills  token  was  this—the  thief  would 
meet  no  m  ui. 

Turner.—My  Lord,  to  tlie  business  now. 
I  am  hei^  indicted  for  burglary.  It  appears 
to  your  honours  and  the  bench  that  it  w  is 
ten  of  the  clock  when  my  sons  came  from 
my  Lord  the  Marquis  of  Dorcliesters  house- 

'''l'^,^'  }  '•'!  ^l'""''^^  >'*'"'  ^^'""^  ^lo  vou  out  so' 
late  i  Said  they,  It  was  past  nine  before  we 
had  done,  and  my  Lord's  gentlemen  made  us 
stay  supper.  They  were  all  in  their  beds  at 
a  little  past  ten  of  the  clock.  You  hear  what 
Mosely,  the  constable,  saith— he  finds  us 
sleeping  m  the  house;  how  should  this  bur- 
glary be  laid  on  me?  I  am  indicted  here  for 
burglary,  and  that  I  cannot  be,  for  that  I  was 
at  home. 

L.C.  J.  Hgde.—Haive  you  done? 

Turner. — Ay,  my  Lord. 

L.  C.  J.  i/y^/e.— William  Turner,  what 
say  you?  You  see  what  is  laid  to  your 
charge;  first,  you  are  a  person  of  loose  life  • 
there  were  two  at  his  bed-side;  he  believes 
you  to  be  the  person  that  gagged  him,  and 
helped  to  bind  him. 

^  v/f,f  :T^  '^^^  "^''^''  "^  J^^^  li^^use  in 
my  life  till  with  Sir  T.  Aleyn. 

L.  C.  J.  H^de. — Where  were  you  ? 
fV.  Turner. — At  home. 
L.  C.  J.  Hgde.—Make  that  appear. 
fV.  Turner.— I  have  none  here. 
L.  C.  J.  H^de.—He  saith  it  was  a  man  as 
like  you  as  can  be. 

fj\  Turner.— And  I  am  as  innocent  as 
may  be. 

L.  C.  J.  Hyde.— Mm  Turner,  that  which 
IS  against  you  is  this:— You  on  Saturday 
morning  very  early  was  busy  with  your 
father  and  mother  in  removing  the  money 
and  then,  when  you  had  notice  that  you' 
would  be  apprehended,  you  got  away 

John  Turner.—SW,  I  did  not  know'who  it 
was  that  was  come,  wlietlier  to  apprehend  or 
upon  any  other  score;  but  tlie  woman  snekk- 
mg  to  me,  Flee  for  your  life,  or  such  ex- 
pressions, made  me  go   away   I   know   not 

mon;>^"  ■^'  ''^''-^''^  ''''  y^-  ^---S  some 
/.  Turner. — I  did,  my  Lord. 

i2 
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/.  Turner. — I  carried  away  two  bags  to 
Wild. 

L.  C.  J.  Hyde. — Did  you  laiow  him? 

J.  Turner. — Yes,  my  Lord. 

L.  C.  J.  Hyde. — Did  you  carry  these  to 
Wild  on  Saturday  morning  '?  Did  not  you 
carry  them  to  Fry's  house  % 

J.  Turner. — We  took  them  afterwards  from 
the  house  where  Wild   appointed  us  to  meet. 

L.  C.  J.  Bridgman. — At  what  time  of  the 
day  did  you  carry  tliem  back  to  W  ild  % 

J.  Turner. — Before  Sir  Thomas  Aleyn 
came  that  day,  I  was  coming  for  more. 

L.  C.  J.  Bridgman. — To  what  place  1 

J.  Turner. — At  Tower  Ditch.  [The  ditch 
or  moat  around  the  tower  was  formerly  en- 
closed with  old  buildings,  whicli  were  pulled 
down  a  few  years  after  this,] 

L.  C.  J.  Bridg?nan. — At  what  house "? 

/.  Turner. — No  house,  but  I  deli\ered 
them  at  Tower  Ditch. 

L.  C.  J.  Bridgtnan. — At  what  time  of  the 
day] 

/.  Turner. — It  was  before  Sir  Thomas 
Aleyn  came,  about  eight  or  nine  in  the  fore- 
noon. 

L.  C.  J.  Bridgman. — Was  there  no  people 
there"?     Who  was  there? 

/.  Turner. — I  cannot  tell;  I  saw  several 
other  persons. 

L.  C.  J.  Bridgman. — Did  Wild  stand  in 
the  street? 

/.  Turner. — Yes. 

L.  C.  J.  Bridgman. — How  came  you  to 
know  him'? 

J.  Turner. — By  my  father's  direction  ;  and 
I  had  seen  the  man  at  our  house  that  morn- 
ing when  he  brought  in  the  money. 

L.  C.  J.  Bridgman. — Whereabouts?  Was 
it  near  the  quest-house?  that  is,  the  great 
house  that  stands  in  the  middle  of  the  way  ? 

,/.  Turner. — It  was  hard  by  the  sign  of 
Noah's  Ark. 

L.  C.  J.  Bridgman. — This  is  a  likely  story 
to  be  believed,  that  you  should  in  the  day- 
time, between  eight  and  nine  hi  the  morning, 
meet  in  the  Tower  Ditch  that  man  that  was 
a  noted  thief,  that  had  been  in  Newgate; 
that  you  should  tarry  for  this  man  to  receive 
two  b;igs  of  money.  See  how  it  hangs  to- 
gether ! 

L.  C.  J.  Hgde.—llow  often  did  you  go? 


/.  Turner. — Twice. 

L.  C.  J.  Hyde. — How  much  at  a  time  ? 

J.  Turner.. — A  single  bag. 

L.  C.  J.  Hyde. — Had  you  a  coat  or  cloak? 

/.  Turner.  —  Just  as  I  am  now. 

L.  C.  J.  Hyde.—Usid  Wild  a  great  black 
coat?  and  what  did  he  do  with  the  money? 

/,  Turner. — I  know  not :  but  I  delivered 
one  in  the  street,  and  then  went  and  fetched 
another,  and  he  staid  ready  for  it. 

L.  C.  J.  Bridgman. — Was  this  all  the  mo- 
ney that  was  brought  in  the  morning,  save 
that  that  Sir  T.  Aleyn  brought  away  ? 

/.  Turner. — It  was  all,  to  my  knowledge. 

Sir  T.  Aleyn. — Col.  Turner  confessed  to 
me  on  Thursday  morning  that  more  came 
unto  his  house,  but  that  rogue  Wild  took  it 
away. 

L.  C.  J.  Bridgman. — How  much? 

Sir  T.  A/eyn.— About  200/. 

Lo>d  Mayor. — How  many  turns  did  you 
make  when  the  money  was  carried  from  your 
father's  house  to  the  Minories  ? 

/,  Turner. — Twice. 

Lord  Mayor. — Who  went  first? 

/.  Turner. — We  went  both  together. 

Lord  Mayor. — How  much  was  carried  be- 
tween you  both  ? 

/.  7//r/?e/\— The  first  time  I  carried  200/., 
as  I  can  judge. 

Lord  ISIayor. — Who  carried  any  more  ? 

/.  Turner. — My  father. 

L.  C.  J.  Bridgman. — What  did  you  bring 
the  second  time  ? 

/.  Turner.~300L 

L.  C.  J.  Bridgman. — William,  one  thing 
more:  What  was  the  occasion  of  meeting  you 
and  James  Turner  at  the  alehouse  ? 

JF.  Turner. — I  did  not  meet  him,  my  Lord. 

L.  C.  J.  Bridgman. — You  came  thither 
and  called  for  a  pot  of  ale,  and  said  yovi 
staid  for  Colonel  Turner. 

JV.  Turner. — It  is  not  right :  I  only  asked 
if  Colonel  Turner  used  the  house.  By  and 
by  he  came  and  paid  for  the  pot. 

L.  C.  J.  Bridgman. — You  two  went  to- 
gether :  what  was  the  occasion  of  your  meet- 
ing together  ? 

Col.  Turner. — Finding  him  there,  I  said  I 
could  not  drink  with  him  :  and  so  we  parted. 

IV.  Turner. — I  called  for  a  pot  of  drink : 
and,  having  no  money  to  pay  for  it.  Colonel 
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Turner  coming  by,  I  called  him  in  and  de- 
sired him  to  pay  for  it,  which  he  tlid. 

L.  C.  J.  Bridyman. — The  boy  swore  you 
staid  for  Colonel  Turner ;  can  you  justify 
you  were  at  home,  or  in  any  other  place '?  It 
is  a  great  suspicion.  The  old  gentleman 
charged  you  to  be  very  like  the  man ;  and 
you  can  give  no  account  where  you  were ;  and 
Turner  and  you  met  together  the  day  before. 

//'.  Turner. — I  was  at  home. 

Lord  Mayor. — William  Turner,  when  did 
you  shave  your  beard  last  f 

IV.  Turner. — Before  Christmas. 

Lord  Mayor. — Who  shaved  it  for  you  ? 

TV.  Turner. — A  barber  in  Golden-lane. 

Lord  Mayor.—  When  his  hair  is  shaved  off 
his  chin,  the  other  man,  whose  name  is  Christ- 
mas, being  a  smooth-chinned  man,  it  is  very 
possible  that  might  beget  the  mistake  in  Mr. 
Tryon. 

There  being  no  more  witnesses  to  examine, 
the  Court  now  proceeded  to  charge  the  Jury — 
both  the  learned  Judges,  contrary  to  what  is 
visual,  joining  in  this  duty. 

Hyde  spoke  first,  and  began  by  directing 
the  Jury  to  acquit  IMary  Turner,  'because, 
although  it  appeared  all  along  that  slie 
had  had  a  hantl  in  the  business,  yet  she 
had  done  only  that  which  her  husband  di- 
rected, and  therefore  by  law  she  could  not 
be  an  accessory  to  the  felony.  "  If  a  woman," 
says  Blackstone,  "  commit  theft,  burglary,  or 
other  civil  otlences  against  tlie  laws  of  society 
by  the  coercion  of  lier  husband,  or  even  in  his 
company,  which  the  law  construes  a  coercion, 
she  is  not  guilty  of  any  crime,  being  con- 
sidered as  acting  by  compulsion,  and  not  of 
her  own  will ;  which  doctrine  is  at  least  a 
thousand  years  old  in  this  kingdom,  being 
to  be  found  among  the  laws  of  King  Ina,  the 
West  Saxon."  It  is  remarkable,  however, 
that,  be  tlie  reason  what  it  may,  this  plea  of 
coverture  is  not  held  to  excuse  a  woman 
either  in  the  highest  felonies,  such  as  treason 
and  murder,  or  in  the  lowest  offences,  called 
misdemeanors.  Hyde  also  directed  the  ac- 
quittal of  the  youngest  son,  Ely  Turner, 
whom  the  evidence  did  not  at  all  touch. 
"  Then,"  continued  his  Lordship,  "  the  matter 
is  to  James,  John,  and  William  Turner.  I 
hope  and  I  am  sure  you  are  nearer,  and  you 
take  notes  of  what  hath  been  delivered ;  I  have 


not  your  memories  ;  you  are  young,  and  no 
persons  better ;  you  are  men  of  understand- 
ing, I  need  not  repeat  particulars  to  you." 
He  concluded  with  a  few  remarks  on  the  story 
told  by  the  Colonel :  '•  He  walked  up  and 
down  on  Tower-liill,  took  tlie  thief  by  the 
throat,  and  there  kept  him  above  two  hours, 
and  past  four  o'clock  before  they  brought  the 

second  bag He  undertakes  to  find  out 

the  thieves,  and  that  only  upon  a  suspicion, 
that,  there  being  a  purpose  to  rob  Mr.  Tryon 
a  year  before,  he  goes  to  the  same  place  now; 
he  found  Wild  out  then.  He  had  very  good 
luck ;  that,  because  he  lodged  there  a  year 
before,  he  must  have  the  same  lodging  now  : 
it  is  a  likely  matter  that  thieves,  as  Wild  is, 
should  keep  their  lodgings  thus  constantly. 
Tliere  he  finds  him,  takes  him  by  the  throat, 
and  there  they  were  playing  a  while :  there 
one  comes,  goes,  and  brings  some  part  of  the 
money.  After  all  this,  the  next  day  he  must 
take  his  word  to  come  again,  and  to  bring  the 
jewels.  Observe  but  tliis  :  after  wliich  time, 
as  the  money  was  received,  yet  by  a  tolcen, 
though  he  never  saw  the  woman  before, 
describing  her  a  short  fat  woman  with  a  long 
black  scarf,  he  must  meet  her,  asked  her  what 
she  wanted,  and  must  give  her  jewels  of  that 
value  :  'tis  one  of  the  finest  framed  stories 
that  I  have  heard,  that  this  man  sliould  come 
to  be  thvis  jn-ivy  after  himself  stood  charged, 
and  the  jewels  brought  for  all  this ;  and  yet 
he  must  know  nothing  of  it.  You  observe 
the  evidences,  and  their  circumstances  them- 
selves:  the  witnesses  he  called  in  point  of 
reputation;  that  I  must  leave  to  you.  I  have 
been  here  many  a  fair  time ;  i'ew  men  that 
come  to  be  questioned  but  shall  have  some 
come  and  say.  He  is  a  very  honest  man  ;  I 
never  knew  any  hurt  by  him.  But  is  this 
anything  against  tlie  evidence  of  the  fact? 
But  you  have  here  the  whole ;  I  shall  leave 
it  to  you." 

Chief  Justice  Rridjman  followed,  telling  the 
jury  that  he  should  not  repeat  (he  evidence, 
l)ut  confiiie  himself  to  one  or  two  observa- 
tions. With  regard  to  the  point  of  law  as  to 
what  constituted  a  burglary,  he  said  that  if 
the  door  was  opened  by  a  picklock  it  was  as 
direct  a  burglary  as  if  it  had  been  broken 
open  by  an  iron  bar.  In  fact,  although  a 
burglar  has  been  defined,  "  he  that  by  night 
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breaketh  and  eutereth  a  mansion-house  with 
intent  to  commit  a  felony,"  it  has  always 
heen  held  that  an  entry  obtained  either  by 
threat  or  fraud,  is  as  much  a  breaking  in  as 
an  entry  obtained  by  force.     Bridgman  then 
insisted  that  the  wliole  evidence  went  to  prove 
Turner  to  have  been  a  principal  in  this  bur- 
glary.     "•  Truly,"  said   his   Lordship,   "  his 
whole  story  is  a  direct  romance.     This  man 
must  go  upon  the  Friday  night,  about  eleven 
or  twelve  o'clock  :  and  there  is  a  proverb  of 
a  blind  man's  catching   a  hare  ;   if  it  can  be 
applicable  to  anything,  it  must  be  to  this  : 
He  must  go  between  eleven  and  twelve  o'clock 
at  night   without   a   lantern,    a    good  way 
above  his  own  house,  and  there  he  must  walk 
and  think  some  Mephistophiles  should  come 
and  tell  him  who  is  the  man  :   that  he  should 
take  him  by  the  throat,  though  he  could  call 
two  moie  Avith  one  whistle,  and  there  get  him 
to   deliver  the  money :  truly  he  was  a  verj- 
noble  and  ingenious  thief.     But  all  this  you 
must  take  upon  his  own  word.   Now  he  knows 
the  money  was  discovered,  then  it  was  a  mer- 
chant's that  had  failed,  and  must  be  secured 
for  the  use  of  his  wife  and  children.     If  you 
do  believe  all  this  that  he  hath  said,  he  was 
neither  principal  nor  accessory  to  this  felony, 
but  accessory  enough  to  Wild ;  but  that  is 
not  the  present  business.    It  is  whether,  upon 
all  these  circumstances,   the  money   having 
been  found  with  them,  he  being  the  man  that 
brought  the  money,  and  his  wife  the  jewels, 
whether  you  do  believe  the  rest  of  the  story 
he  hath  made  for  himself?     If  you  believe  he 
had  a  hand  in  the  business  you  must  tind 
him  as  principal.     I  shall  desire  a  little  fur- 
ther direction :  Suppose  it  were  as  he  says, 
that  one  was  within,  and  he  opens  the  door, 
and  lets  in  others;  if  himself  was  one  that 
did  come  in,  I  take  it  to  be  burglary  in  them 
all ;  it  was  an  unlawful  coming  in.     So  that, 
upon  all  these  circumstances,  first,  whether 
3'ou  do  believe  that  he  had  a  hand  in  it,  or 
no,    or  this  fine  story  that  is   made ;  next, 
whether  you  do  believe  that  this  was  one  that 
was  there;  you  must  believe  him  guilty  as 
principal.     But  I  leave  it  to  you. 

Chief  Justice  Hyde  then  added  : — To  the 
last  I  say,  if  one  comes  in  by  day,  with  a 
purpose  beforehand  to  rob  the  house  by 
night,  if  he  opens  the  door,  which  is  almost 


impossible  here,  because  the  man  swears  it 
was  double-locked,  it  must  be  opened  with 
a  key ;  if  he  opened  the  door,  and  the  rest 
come  in,  and  rob  him,  that  is  burglary  in 
them  all. 

Thereupon  the  Jury  withdrew ;  and,  after 
near  an  hour's  consultation,  they  rettuiied  to 
the  Court,  and  took  their  places.  Their  names 
being  called,  they  severally  answered. 

Clerk  of  the  Peace. — Are  ye  all  agreed  of 
your  verdict? 

Jury. — Yes. 

Clerk. — "Who  shall  speak  for  you  ? 

Jury. — Foreman. 

Clerk. — Set  James  Turner  to  the  bar.  Look 
upon  him.  How  say  you?  Is  he  Guilty  of 
the  felony  and  burglary  whereof  he  stands 
indicted,  or  Not  Guilty? 

Foreman. — Guilty. 

John  Turner,  William  Turner,  Mary  Tur- 
ner, and  Ely  Turner,  were  severally  acquitted. 

The  trial  had  probably  lasted  till  a  late 
hour.  Pepys  did  not  learn  the  result  till 
the  morning  of  Monday  the  18th,  for  which 
day  his  Diary  has  the  following  entry  : — "  By 
coach  to  the  "Change,  after  having  been  at  the 
cofK'ee-house,  where  I  hear  Turner  is  found 
guilty  of  felony  and  burglary  :  and  strange 
stories  of  his  confidence  at  the  bar,  but  yet 
great  indiscretion  in  his  arguing.  All  de- 
sirous of  his  being  hanged."'  On  the  following 
day  the  Colonel  and  William  Turner  (who 
was  detained  to  be  tried  at  the  next  sessions 
for  the  felonious  stealing  of  45/.  of  Tryon"s 
money  found  in  his  possession)  were  prevailed 
upon  by  Sir  Thomas  Aleyn,  who  examined 
them,  to  make  the  following  confession  in  the 
presence  of  the  Right  Hon.  Sir  Anthony 
Bateman,  Knt.,  Lord  Mayor  of  the  City  of 
London;  Sir  Richard  Brown,  Knt.  and  Bart.; 
Sir  John  Robinson.  Knt.  and  Bart.;  Sir  Rich. 
Ford  and  Sir  Ri(;h.  Rives,  Knights,  Sheriffs 
of  the  City  of  London  :  the  19th  of  January, 
1664  :— 

"  That  the  contriving  and  setting  of  this 
robbery  was  wholly  acted  by  Colonel  James 
Turner;  and  that  it  was  in  agitation  about 
Christmas  last,  and  should  have  been  put  in 
execution  a  week  sooner,  but  that  the  other 
friend  whom   Colonel  Turner    brought   was, 
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drunk,  and  one  White,  who  was  one  of  the 
actors,  wouhl  not  venture  iiis  life  with  him  : 
that  there  were  four  persons  tliat  robbed  him — 
Colonel  James  Turner,  William  Turner, 
White,  a  solicitor,  and  White's  frien<l,  whose 
name  they  knew  not :  that  upon  Thursday 
the  7th  day  of  Jaimary  instant  Colonel  James 
Turner,  William  Turner,  White,  and  the 
other  person,  whose  name  they  knew  not, 
met  at  tlie  Red  Lion,  in  Bishopsgate-street, 
near  to  St.  Helen's,  about  three  of  the  clock  in 
the  afternoon,  wliere  they  dined :  Colonel 
Turner  fetched  a  neck  of  veal  from  the  cook's 
for  their  dinner;  and  then  they  agreed  to  rob 
Mr.  Francis  Tryon  (who  lives  in  Lime-street) 
that  night,  and  went  to  meet  again  at  the 
same  house  by  six  of  the  clock  that  evening  : 
bvit,  the  room  where  they  were  to  meet  being 
taken  up,  they  went  over  to  the  Four  Swans, 
or  the  Green  Dragon,  and  there  they  all  staid 
till  eight  of  the  clock.  Colonel  Turner  did 
then  assure  them  that  the  doors  should  be 
opened;  for  that  by  his  own  confession  he 
had  got  the  impression  of  the  key  of  the  door 
in  wax,  and  had  another  key  made  by  it,  but 
knew  not  the  smith  that  made  the  key.  From 
that  place  Colonel  Turner  carried  them  to  the 
new  market  in  Leadenhall,  where  they  sat 
upon  the  stalls  for  the  space  of  half  an  hour  ; 
and  then  he  came  unto  them,  and  told  them 
the  man  and  maid  were  now  gone  out,  and 
that  now  was  their  time.  Thereupon  Colonel 
Turner  opened  the  door  with  his  key,  and  let 
them  in.  Then  they  went  up  the  stairs.  Col. 
Turner  leading  the  May.  He  lit  a  candle  in 
the  kitchen,  and  went  up  into  Mr.  Tryon's 
chamber,  all  fuur  of  them.  Colonel  Turner 
went  near  the  bed's  feet,  the  curtains  being 
drawn  close.  White  and  the  other  persons 
put  a  cloth  in  Mr.  Tryon's  mouth,  stopped  it, 
and  bound  his  feet  and  his  hands.  Colonel 
Turner  brought  down  the  key  of  the  warehouse 
and  the  counting-house  out  of  his  pocket, 
opened  the  warehouse-door  and  the  counting- 
house,  and  took  the  keys  of  tlie  iron  chest, 
and  took  out  the  money  and  the  jewels. 
William  Turner  carried  two  wallets  with  four 
bags  of  money,  as  he  conceives ;  and  Colonel 
Turner  said  that  the  said  W' illiam  Turner 
carried  400/.,  and  White  carried  two  wallets 
more,  supposed  to  be  four  bags  of  some  hun- 
dred pounds.     Colonel  Turner  and  the  other 


person  carried  the  rest  of  the  money,  only 
Colonel  Turner  carried  away  the  jewels  in 
his  two  bags.  That  William  Turner  did  not 
see  any  money,  but  as  they  said  it  was  money. 
They  did  not  stay  in  Mr.  Tryons  house  above 
an  hour.  That  they  carried  all  the  aforesaid 
money  and  jewels  into  a  lodging  in  one 
Nicholas  Hickenson's  house  in  Lousy-lane  in 
Duke's-place,  which  they  hired  some  days 
before,  pretending  it  for  the  use  of  a  master  of 
a  ship,  iiis  mate,  purser,  and  boatswain.  Tliey 
carried  the  money  in  about  ten  o'clock  at 
night :  when  the  maid  let  them  in  they  blew 
out  the  candle,  carried  up  the  money  and 
jewels ;  William  Turner  going  under  the  name 
of  purser.  Colonel  Turner  and  William 
Turner  came  away  that  night  and  left  the 
money  and  the  jewels  there.  The  next  morn- 
ing Colonel  Turner  fetched  away  the  money 
and  jewels  at  five  turns  to  his  own  house. 
And  saith  that  William  Turner  was  to  have 
100/.  of  the  money  for  his  pains,  White  and 
his  friend  20/.  a-piece  for  their  pains,  and 
Colonel  Turner  was  to  have  the  rest.  That 
W^illiam  Turner  knew  not  of  any  of  the  jewels, 
nor  White,  none  but  Colonel  Turner.  That 
after  that  night  William  Turner  never  saw 
Colonel  Turner,  nor  the  other  persons  in  the 
robbery,  till  himself  with  Colonel  Turner  and 
others  were  arraigned  for  the  fact  at  Newgate. 
Neither  did  the  said  William  Turner  see  any 
money  or  jewels  opened  ;  neither  did  he  re- 
ceive one  penny  of  the  money  ;  neither  Avas- 
lie  in  the  counting-house  of  Mr.  Tryon. 
That  neither  Colonel  Turner's  wife  nor  sons^ 
knew  of  this  robbery  ;  oidy  that  they  helped 
him  to  remove  the  money  away  on  Saturday 
morning.  That  the  money  was  in  the  house 
on  Friday  at  night,  when  the  constable  and 
marshal  searched  his  house ;  but  they  had  hid 
them.  That  Colonel  Turner  being  asked 
where  the  jewels  were  on  Saturday  morning, 
said,  he  did  deliver  them  at  six  of  the  clock 
to  White  in  both  of  the  bags.  That  the  car- 
canet  of  rubies  were  not  in  those  bags.  That 
Colonel  Turner,  in  the  conclusion,  confessed 
that  he  had  not  done  that  he  did,  but  that  he 
did  lately  understand  that  another  person 
was  made  executor-,  and  that  he  was  resolved 
to  have  somewhat."' 

After  his  examination  Sir  Thomas  Aleyn 
reminded  the  Colonel  that,  as  the  tirst  part 


120 


ENGLISH  CAUSES  CELEBRES. 


of  repentance  was  confession,  so  the  second 
was  restitution;  and  thereupon  pressed  him  to 
restore  Mr,  Tryon  the  rest  of  his  money,  and 
tlie  carcanet  of  rubies  and  diamonds  of  which 
lie  still  retained  possession.  Sir  Thomas's  ex- 
hortation, we  are  told,  "  had  such  a  present 
inliuence  upon  Mr.  Turner,  that  he  said  he 
v/ould  immediately  go  and  fetch  the  carca- 
net :  which  he  acccordingly  did,  and  deliver- 
ed the  same  into  the  hands  of  Sir  Richard 
Rives,  one  of  tlie  Sheriff's." 

The  same  evening  he  was  again  brought  up 
at  the  Old  Bailey  to  receive  his  sentence  from 
the  Deputy  Recorder,  Sir  John  Howel ;  when 
what  took  place  is  thus  reported  : — 

Ckrh. — Set  James  Turner  to  the  bar.  James 
Turner,  hold  up  thy  hand  :  thou  standest  here 
convicted  of  felony  and  burglary,  for  the 
felonious  stealing  of  the  goods  and  money  of 
Francis  Tryon  :  what  canst  thou  say  why  the 
Court  should  not  give  thee  judgment  to  die 
according  to  the  law  ? 

Colonel  Turner. — My  Lord,  I  humbly  de- 
sire your  Honour  and  the  Honourable  Bench, 
you  would  be  pleased  to  grant  me  a  reprieve. 

Sir  J.  Howel. — Tliat  we  cannot  do ;  the  Court 
must  give  judgmtuit  upon  you  :  if  you  can  by 
any  means  prevail  with  his  Majesty  to  do  it, 
you  may  use  your  interest ;  but  the  Court  can- 
not do  it. 

Colonel  Turner. — I  desire  your  honours  I 
may  be  transported. 

Sir  J.  Howel. — That  likewise  is  in  the  power 
of  his  Majesty ;  that  he  may  do  if  he  please.  It 
is  not  in  the  power  of  the  Court:  we  have  no- 
thing to  do  but  to  give  judgment. 

Colonel  Turner. — You  do  it  with  others. 

Sir  J.  Howel. — No,  not  in  this  case  of  bur- 
glary, but  leave  that  to  his  IMajesty's  mere 
mercy  and  grace. 

Colonel  Turner. — ]\Iy  Lord,  I  shall  humbly 
desire  that  my  wife  and  the  two  youths  may 
be  discharged. 

Sir  J.  Howel. — She  is  found  Not  Guilty ;  and 
therefore  she  shall  have  her  acquittal  upon  the 
discharge  of  the  gaol.  Those  that  are  ac- 
quitted, they  must  1)6  discharged,  if  the  Court 
do  not  see  cause  for  their  further  iletention. 

Colonel  Turner. — I  pray  tlie  young  man  and 
my  wife  may  be  discharged. 

Sir  J.  Howel. — Whosoever  are  ibund   Not 


Guilty  must  have  their  discharge  according  to 
law. 

Colonel  Turner. — My  Lord,  I  hope  the 
bench  is  satislied  about  the  young  man. 

Sir  J.  Howel. — Say  no  more. 

Colonel  Turner. — Your  H'^nour's  humble 
servant. 

Clerk. — Set  .James  Turner  to  the  bar. 

Sir  J.  Howel. — I  must  pronounce  the  judg- 
ment of  the  Court,  which  is,  "  That  you  go  to  the 
place  from  whence  you  came,  and  so  to  that 
place  of  execution  which  shall  be  appointed  to 
j'ou  by  authority,  there  to  be  hanged  by  the 
neck  till  you  be  dead;  and  the  Lord  have 
mercy  on  your  soul !" 

The  execution  took  place  on  Thursday,  the 
21st,  and  we  shall  give,  without  abridgment, 
the  account  which  was  immediately  after 
published  of  one  of  the  strangest  scenes  for 
which  the  scaffold  has  ever  served  as  a  stage : — 

About  eleven  o'clock,  Colonel  Turner  (at- 
tended with  Mr.  Ordinary  of  Newgate,  and 
another  minister)  was  drawn  in  a  cart  to  a 
gibbet  erected  in  Leadenhall-sti-eet,  at  Lime- 
street  end ;  where  coming,  Colonel  Turner 
called  the  executioner  to  him,  told  him  that 
his  friends  were  desirous  of  all  his  clothes,  and 
that  in  consideration  thereof  he  gave  him  50s. 
and  2s.  6d.  to  drink,  and  about  15*.  to  the 
Serjeants  and  yeomen  attending  to  see  his 
body  and  clothes  delivered  to  one  Mrs.  Smith 
there :  and  standing  in  the  cart  said  as  fol- 
loweth  : — 

Sir  Richard  Ford,  and  you,  the  other  Mr. 
Sheriff^  and  all  you  gentlemen  :  I  am  come 
hither  to  pay  that  debt  I  owe,  and  that  every 
man  owes,  to  nature ;  it  is  the  just  hand  of 
God  u])on  me  for  my  sins,  and  there  is  no 
man  hath  done  me  wrong  in  it,  and  truly  it 
is  my  sins,  and  the  greatness  of  my  sins  (and 
that  I  am  very  sensible  of),  hath  brought  me 
hither;  and  the  greatest  sin  that  troubles  me, 
and  lies  upon  me,  (which  I  hope  the  blood  of 
Jesus  Christ,  nay,  I  am  confident,  the  blood 
of  Jesus  Christ,  hath  washed  all  my  sins  away,) 
is  that  sin  which  I  was  much  addicted  to, 
and  that  was  the  sin  of  protaneness ;  of  blas- 
pheming God,  of  taking  his  name  in  vain. 
It  is  truth,  I  must  not  only  accuse  myself,  but, 
in  some  sense,  give  you  the  truth  of  my  con- 
science.    I  never  heard  any  man  or  woman, 
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or  whatever  they  were,  swear  in  my  life,  buf.  I 
did  tremble  to  hear  them  :  for  keeping  of  com- 
pany with  gentlemen  of  honour  (they  were  men 
of  quality,  tliough  that  were  an  ill  quality  in 
them)  was  the  occasion  of  it.  I  never  kept 
company  with  any  poor,  base,  inferior  people, 
witli  any  thief,  or  any  such  like  base  person, 
in  all  my  life,  but  fled  from  tliem  and  avoided 
them,  till  this  accident.  Truly,  those  i)oor 
men  engaged  in  it,  I  must  free  them ;  I  brought 
them  into  this  business  clearly  and  freely ; 
and  I  beseech  you,  Mr.  Sheriffs,  as  I  am  a 
dying  man,  that  you  will  help  those  people  in 
tliis  business;  poor  silly  men!  As  I  was  telling 
you,  for  that  great  sin  of  swearing:  keeping 
company  with  persons  that  did  swear,  I  did 
get  a  habit  of  swearing,  thovigh  I  hated  it  and 
loathed  it,  when  I  observed  it  in  myself,  and 
yet,  may  be,  did  it  again,  forgetting  presently 
and  not  observing,  being  of  a  hasty  nature. 
It  was  my  rashness,  and  my  inconsiderateness, 
tliat  hath  brought  me  hither.  Gentlemen,  it 
is  expected  by  all  the  City,  and  by  all  the 
world  that  knows  me,  that  I  should  make 
some  great  and  notorious  confession;  it  is 
truth,  I  must  and  freely  do  liere  confess,  as 
I  said  before,  that  it  is  my  sins  in  general,  and 
that  sin  of  blasplieming  God's  name ;  I  do 
charge  myself  particularly  with  that,  as  the 
occasion  of  bringing  me  hither.  As  for  the 
fact  itself,  I  do  tell  ye  it  was  my  own  act, 
my  own  contrivance,  and  the  poor  souls  that 
are  yonder  knew  nothing  of  it. 

Gentlemen,  you  will  live  when  I  am  gone  : 
there  are  my  two  sons ;  I  here  declare,  as  I 
expect  mercy  by-and-by  at  the  hands  of 
my  Saviour  and  my  God,  they  are  as  iimo- 
cent  as  any  person  that  looks  upon  me.  For 
the  youngest,  my  son  Ely,  he  never  knew  or 
heard  of  one  ])enny  of  the  money  or  business 
at  all ;  therefore  he  is  clear :  he  was  in  his 
bed  that  night  it  was  done,  and  in  the  morn- 
ing it  was  removed  from  my  house  :  for  the 
elder,  he  never  knew  of  any  moneys,  or  any- 
thing of  it;  only  I  did  tell  him  that  it  was  a 
merchant's  money  that  was  broke,  and  that  I 
would  secure  it  for  his  wife  and  children ;  so 
that  he  was  clearly  innocent  of  anything  of 
the  fact  of  tlie  robbery  of  the  house;  he  knew  ! 
not  that  it  Avas  Mr.  Tryon's  money,  but  did 
carry  that  money  with  me  to  Tower-hill,  as  I 
bid  him;   so  that  he  is  as  innocent  as   the 


younger.  You  understand  me,  Mr. Sheriffs; 
if  you  bid  your  servant  take  so  much  money, 
carry  it,  and  dispose  of  it  as  you  direct  him, 
what  is  it  to  him  how  you  came  by  that 
money'?  So  that  I  say,  this  elder  son,  he  is 
(I  speak  in  the  presence  of  God)  as  free  as  the 
other. 

I  do  beg  and  beseech  you,  Mr.  Sheriffs,  in 
the  bowels  of  tender  mercy  and  compassion, 
that  you  would  go  to  the  Lord  Mayor,  to  the 
Court  of  Aldermen,  that  these  two  poor  young 
men  may  be  discharged;  let  them  not  lie 
there  until  the  next  session,  among  thieves 
and  murderers,  for  they  will  be  utterly  un- 
done. They  are  come  from  the  loins  of  good 
parents ;  my  father  was  an  ancient,  reverend 
divine,  a  parson  within  eleven  miles  of  this 
town,  a  g;)dly  minister,  forty  odd  years  mi- 
nister of  one  parish  ;  no  man  more  beloved 
than  he,  a  man  of  charity  and  for  peace, 
never  suffered  tliem  to  go  to  law ;  he  was 
justice  of  peace  amongst  them,  mediator  for 
them  ;  if  any  poor  wanted  anything,  they  came 
to  him,  he  relieved  them ;  he  did  all  the 
poor's  business,  and  composed  the  differences 
of  the  rich  likewise :  I  am  the  son  of  that 
father,  though  an  unfortunate  son.  My  wife 
was  a  gentlewoman's  daughter  in  Dorsetshire, 
her  mother  had  a  great  portion,  and  is  yet 
living;  they  are  of  the  family  of  the  Foyles; 
8000/.  the  old  king  had  of  her  uncle,  which 
was  lent ;  they  were  persons  of  quality ;  I 
say,  these  children,  they  came  from  the  loins 
of  good  persons.  This  I  speak  in  reference 
that  you  will  take  tliat  fatherly  care  that 
these  two  poor  boys  may  l)e  turned  out  of 
prison.  Their  mother  hath  notliing  to  sup- 
port them.  Suppose  it  your  own  wife's  case; 
add  not  affliction  to  affliction;  restore  her 
children  to  her  this  night,  let  me  beg  it,  that 
God  may  be  praised  and  glorified  in  the 
truth  of  all  things.  Will  you  promise  it, 
Mr.  Sheriff's,  that  you  will  endeavour  it? 

Sir  ltd.  Ford. — I  do;  I  have  been  ready 
at  all  times  to  promise  you  anything  which 
was  in  my  power  to  perform;  but  ask  not 
that  which  is  not  in  my  power  to  grant. 
You  desire  they  may  be  discharged  to-night? 

Turner. — That  is  but  comparatively;  as 
soon  as  possible. 

Sir  Rd.  Ford. — I  do  promise  you  that  this 
that  you  have  declared  concerning  your  sons 


122 


ENGLISH  CAUSES  CELEBRES. 


shall  be  commmiicatod  to  the  proper  judges, 
and  I  will  endeavour  that  they  may  be  put 
out  of  our  gaol. 

Sir  Rd.  Rives. — And  I  will  use  my  endea- 
vours in  the  thing. 

Turner. — Pray  do,  they  know  notliing  of  it ; 
pray  put  them  out,  my  wife  will  want  them  ; 
she  hath  no  comfort  left,  and  this  will  ruin 
her. 

Sir  Rd.  Rives. — We  will  do  our  endea- 
votir ;  proceed  on. 

Turner. — I  have  done,  that  is  for  the  child- 
ren; then  for  William  Turner,  what  he  did 
he  did  at  my  instigation  ;  he  acted  this  at 
my  entreaty,  it  was  Avholly  by  my  direction, 
therefore  let  the  poor  man  be  likewise  dis- 
charged, if  there  be  no  other  thing  against 
him  but  this  fault. 

Sir  Rd.  Ford. — We  will  promise  that  we 
will  take  all  occasions  to  give  an  intimation 
to  the  Lord  Chief  Justice  what  you  have  de- 
clared in  extenuating  of  his  crime,  as  he 
was  a  hireling  of  yours. 

Turner. — I  have  told  you  that  it  was  my 
sins  that  hath  brought  me  hither ;  and  ti-uly 
I  must  deal  really  with  you,  this  nation  is 
very  full  of  sin,  of  crying  sins,  of  sins  that 
(without  God"s  wonderful  mercies)  the  land 
will  suddenly  mourn  by  his  hand ;  I  have  every 
year  expected  the  sweeping  plague  to  come  and 
take  away  two-tliirds  of  the  nation  for  the 
sins  that  lie  upon  us;  and  truly,  notwith- 
standing the  ministers  of  God  do  preach,  and 
call,  and  cry  aloud,  yet  nobody  regards  them. 
Truly,  from  the  magistrate  to  the  very  pea- 
sant, there  is  abundance  of  neglect  to  the 
true  service  and  fear  of  G'od,  that  my  soul 
has  bled  and  groaned  within  me,  as  I  have 
gone  up  and  down  the  streets,  and  as  I  have 
lain  in  my  bed.  And  I  must  ingenuously 
confess  to  you  that  I  have  not  once  or  twice, 
nor  a  hundred  times,  but  a  thousand  times, 
wished  myself  dissolved  and  in  another 
world.  I  have  been  sick  of  it,  not  for  any 
want,  but  with  the  mere  trouble,  the  dislike 
that  did  so  displease  me,  to  see  all  manner 
of  business  in  tumults  and  disorders,  and  sin, 
and  all  manner  of  Avickedness ;  that  truly  I 
have  had  no  pleasure  (these  latter  years)  in 
the  world;  indeed  I  have  not.  I  have  (to  my 
poor  wife)  said  many  a  hundred  times.  Lord 
God, that  thou  wertin  thy  grave,  andl  too,  were 


it  not  for  these  poor  children  ;  truly,  I  could 
beg  it  of  God,  seeing  all  people  are  in  com- 
bustion, none  tied  in  love  and  amity.  When 
I  was  a  boy,  there  was  no  such  doings :  my 
father,  I  told  you,  was  a  minister;  there  was 
eight  or  ten  gentlemen,  adjoining  families, 
who  kept  a  house  of  hospitality,  loving 
friendship,  peace,  and  quietness  ;  but  now 
there  is  no  such  thing  in  the  world :  it  is  a 
new  world,  a  world  of  malice  and  difterence  ; 
and  it  is  to  blame  that  brethren  do  not  hang 
together  in  unity. 

It  is  expected  that  I  should  declare  here, 
as  a  dying  man,  somewhat  to  free  myself 
from  those  aspersions,  accusations,  and  ca- 
lumnies, that  have  been  laid  upon  me  ;  those 
marks  with  black  coals  that  people  have  laid 
upon  me ;  I  do  declare  to  you  there  are  a 
great  many  scandals  that  lie  upon  me.  I 
shall  not  justify  myself  at  all,  but  rather  ac- 
cuse myself,  that  I  am,  as  St.  Paul  saith,  "  the 
greatest  of  sinners."'  But  for  those  things  that 
are  laid  iipon  me  I  must  clear  my  family 
and  my  reputation,  as  I  can  before  God  and 
in  Jesus  Christ.  It  is  laid  upon  me  that  I 
should  take  200/.  of  Dr.  Hewyfs  lady,  for  to 
assist  her  in  the  helping  her  husband  that 
was  in  the  getting  him  a  pardon  or  reprieve. 
To  that  I  answer  (I  know  not  whether  I 
showed  you,  Mr.  Sheriffs,  my  lady's  certifi- 
cate, or  no  ;  I  heard  not  of  this  business  till 
within  these  two  nights)  I  never  heard  of  her, 
nor  lier  Imsband,  in  such  a  manner  ;  no,  I 
would  not  have  had  that  sin  mixed  with  my 
blood,  not  for  ten  thousand  worlds ;  I  should 
have  thought,  wdienever  it  had  entered  into 
my  cogitations,  I  should  have  thought  myself 
eternally  lost.  But  about  that  I  sent  Mr.  Gray 
of  Blackfriars,  who  rode  thirty-tAvo  miles  the 
other  niglit,  and  he  hath  brought  a  certificate 
under  her  ladyship's  hand  to  the  King;  which 
certificate,  if  they  will  go  to  ni)^  wife,  they  may 
have  it,  and  print  it.  She  writes,  showing  it  to 
the  King's  most  excellent  majesty,  that  she  was 
informed  that  James  Turner,  gentleman,  a 
prisoner  in  Newgate,  is  accvised  for  taking 
200/.  of  her  towards  the  rejjrieving  of  her 
husband ;  she  doth  declare  slie  never  knew 
him  nor  heard  of  him,  therefore  she  is  boimd 
in  conscience  to  free  him  ;  and  so  slie  humbly 
takes  her  leave.  This  is  attested  by  that 
gentleman,  with  an  affidavit  under  the  hand 
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of  Sir  John  Brampston,  knight.  She  got  a 
letter  from  Secretary  Thurlow,  wherein  he 
writes,  and  sets  forth  all  the  bvisiness,  that 
one  Col.  Whetton  had  235/.  of  my  Lady 
Hewyt  to  procure  this  business  ;  and  that 
"VVhetton  did  pretend  that  he  had  given 
Thurlow  100/.  of  it  to  that  purpose,  which  he 
there,  under  his  hand,  denied  that  he  ever 
received  one  penny,  directly  or  indirectly  ; 
so  that  Whetton  was  the  person  clearly  ac- 
cused, and  she  sent  me  word  she  is  suing 
him  for  the  money ;  so  for  that  I  hope  I 
have  vindicated  myself  before  God  and  the 
world. 

In  the  second  place,  there  is  another  ca- 
lumny thrown  upon  me,  and  that  is,  that  I 
should  cozen  or  deceive  the  King  that  now  is 
of  some  money,  when  I  Avas  beyond  sea  with 
him ;  truly,  it  is  well  known  to  thousands  of 
the  world  I  was  never  out  of  England,  never 
beyond  sea  with  the  King,  never  cozened  him 
of  a  penny  ;  that  I  have  served  him  and  his 
father  with  all  the  substance  that  I  had,  Avith 
my  blood,  and  v/ith  all  my  fortune  and  goods, 
as  a  hearty  subject  should  ;  and  I  pray  God 
receive  my  soul  but  with  a  drop  of  his  mercy, 
so  sure  as  I  served  the  old  King,  and  prayed 
for  him,  and  loved  him. 

The  tirst  commission  that  ever  I  had  was 
eldest  captain  of  horse  to  William  Marquis 
of  Newcastle,  in  his  own  regiment;  I  gave 
him  the  troop,  fourscore  and  seventeen  men, 
well  horsed ;  I  never  received  one  penny 
advance  for  the  said  troop,  and  but  one  week's 
pay  for  myself  and  officers,  and  three  weeks' 
pay  for  my  troopers,  in  all  my  life  not  a  peiniy 
more.  1  served  him  faithfully  four  years,  or 
thereabouts.  I  was  a  prisoner  at  London 
House,  at  York,  in  the  Tower,  at  the  council 
of  state,  the  court-martial,  and  the  council  of 
war  at  Oliver's;  I  was  a  prisoner  at  Luton  in 
Bedfordshire;  bringing  the  King  up  from 
Newark  to  Oxford  I  was  wounded,  shot  in 
the  neck,  and  taken  prisoner.  And  it  is  very 
well  known  by  Mr.  William  Cotton,  who  is 
one  of  the  gentlemen  harbingers  of  the  King's, 
he  is  the  ancientest  to  this  King,  and  hath 
served  his  father  in  that  office.  It  was  his 
fortune  to  be  hard  by  when  I  was  shot,  who 
was  then  a  stranger  to  me ;  but  he  being  one 
of  the  King's  servants,  and  hearing  a  lieute- 
nant-colonel of  the  King's  was  slain,  he  came 


in.  After  I  was  shot  I  was  crept  into  an 
hedge  among  briers  and  thorns,  so  deep  that 
he  was  forced  to  cut  a  way  to  come  at  me, 
and  so  drew  me  out,  or  I  had  died  there. 
I  was  ])risoner  at  Luton,  so  to  St.  Alban's, 
where  I  lay  in  cure  in  the  Compter,  until  it 
cost  me,  my  first  ])enny  reckoning,  sixty  odd 
pounds  in  gold;  they  trusted  me,  and  took 
my  word  until  I  could  send  to  York,  where 
my  wife  lived,  nineteen  miles  beyond  York. 
When  I  was  able  to  ride  I  was  brought  to 
town,  put  into  London  House,  where  I  abided, 
and  paid  my  ransom,  no  exchange  would  be 
allowed.  The  King  that  is  dead  (of  blessed 
memory)  sent  three  exchanges  for  me,  his  own 
trumpet.  Sir  Marmaduke  Langdale's  trumpet, 
and  my  own  trumpet.  The  committee  at  St. 
Alban's  returned  the  trumpeters  word  that  I 
was  dead,  for  my  wounds  were  mortal,  and  so 
I  believe  they  did  think  I  was  dead.  After- 
wards I  liad  command  of  more  than  one  troop, 
and  I  Avas  lieutenant-colonel  to  Sir  John 
Preston,  and  was  eldest  captain  to  the  Mar- 
quis of  Newcastle. 

Sir  Rd.  Ford. — I  have  no  pleasure  to  in- 
terrupt you;  if  you  have  anything  to  say 
that  may  fit  you  for  your  change,  as  marks 
(for  avoiding  these  inconveniences)  to  the 
people — 

Turner. — I  have  done,  Sir  Richard. 
Sir  Rd.  Ford. — I  do  not  apprehend  this 
a  proper  work  for  a  dying  man ;  in  good  ear- 
nest, methinks,  it  is  not  a  proper  work  for 
you  to  give  this  narrative  now  of  affairs  in 
the  army. 

Turner. — I  have  but  a  few  words  more ;  I 
have  wholly  told  you  that  it  was  my  own 
contrivance,  and  nobody's  else,  that  1  come 
hither,  and  therefore  I  do  justly  sufiler  here 
by  the  hand  of  God  and  justice;  and  I  do 
desire  all  Christian  people,  that  either  hear 
me,  or  see  me,  or  shall  hear  of  me,  that 
they  Avill  take  warning  by  me;  it  is  the  first 
offence  of  this  nature  that  ever  I  had  to  do 
withal  in  my  life.  God  is  my  witness,  as  I 
said  before,  I  never  knew  a  thief  or  dishonest 
man  but  I  avoided  them.  But  I  say,  and  I 
could  wish  with  all  my  soul,  and  I  desire  it 
earnestly,  that  all  people  would  take  warning 
by  me  this  day,  and  to  avoid,  as  much  as 
may  be,  all  sins  in  general.  And  I  must 
declare  to  you  likewise  that,  if  it  had  pleased 
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God  that  two  of  tlie  oflicers  had  not  met  me 
and  arrested  me  in  St.  Mary  Axe,  between 
two  and  three  of  the  clock,  and  carried  me 
here  to  the  Hoop  Tavern,  where  they  staid 
me,  Mr-  Tryon  had  had  every  pennyworth  of 
his  goods  and  money,  and  not  lost  a  farthing, 
nor  a  hair  of  his  head;  but  God  forgive 
them  !  A  great  deal  of  blame  hath  lain  iipon 
me  about  those  villains,  who  were  half  drunk, 
and  beat  Mr.  Tryon.  I  say,  he  had  had  all 
his  goods  again.  God  above  that  hears  me 
knows  my  soul ;  it  was  not  intended  to  rob 
him,  or  to  hurt  him,  it  was  to  ingratiate 
myself;  the  reasons  I  told  him  yesterday. 
He  is  the  worse  man  the  best  part  of  10,000/. 
since  his  wife  died;  and  I  had  lately  dis- 
covered which  way  and  how.  I  have  told 
him  of  the  person,  but  this  is  not  a  place  to 
name  him  or  speak  of  these  things ;  I  hope 
God  will  give  him  wisdom  to  avoid  dangers, 
and  to  make  good  of  what  I  told  him  yester- 
day ;  a  worse  thing  will  come ;  for  he  will 
be  robbed  indeed,  if  he  have  not  a  care.  He 
should  have  been  robbed  about  a  year  since, 
and  he  did  employ  me  to  inquire  after  it, 
and  discover  it.  I  have  given  him  warning 
several  times.  He  is  an  honest,  brave  gentle- 
man, a  good  Christian,  and  an  honest,  cha- 
ritable man.  But,  Mr.  Sheriffs,  assure  your- 
selves, so  sure  as  I  am  going  to  heaven  (I 
shall  be  there  in  glory),  so  sure  had  Mr.  Try- 
on  (if  I  had  not  met  witli  those  two  foolish, 
timorous  oflftcers)  have  had  his  goods  and 
money  again ;  there  never  had  one  word  of 
this  business  been  known.  It  was  a  sad  fate 
tliat  these  two  fellows  out  of  a  little  fear 
should  be  the  occasion  of  my  coming  hither; 
but  God  forgive  them,  Stubbs  and  Lyon  I 
mean,  these  two  villains ;  I  have  nobody  to 
tliank  for  my  blood  but  them,  and  yet  do  I 
free  them  and  freely  forgive  them:  and  I 
forgive  the  whole  world  as  freely  as  I  de- 
sire God  and  Christ  Jesus  should  forgive 
me.  Mr.  Sherifi's,  are  you  satisfied  in  this? 
Would  you  have  me  say  any  more  touching 
the  fact  i 

Mr.  Sheriff. — It  is  satisfaction  to  us,  if  you 
are  satisfied  yourself. 

Turner. — This  morning  as  I  was  coming 
out  of  the  prison,  to  add  scandal  to  scandal, 
one  came  and  charged  me  I  should  clear 
myself  about  a  lire  in  Lothbury,  in  the  new 


buildings,  whether  I  had  any  hand  in  that ; 
the  Lord  Jesus  Christ  knows  my  soul ;  till 
even  now  they  asked  me  the  question  I  never 
thought  of  it,  but  was  then  heartily  sorry 
and  in  my  bed  when  I  heard  of  it.  Another 
sent  me  a  letter,  but  I  tore  it,  one  John 
Marshall,  touching  some  money  that  was 
lost  in  Coleman-street ;  he  might  as  well 
have  asked  the  person  to  be  born  as  have 
asked  me,  for  I  knew  not  of  it.  And  one 
brought  a  deed  of  one  Katharine,  I  forgot 
her  other  name;  alack!  I  know  notliing  of 
it.  There  was  another  large  paper  put  into 
my  hands,  touching  a  man  that  died  in  my 
house,  one  Turner,  a  tall,  proper  gentleman, 
a  clothier  of  Kent ;  he  came  to  my  house, 
and  desired  me  to  furnish  one  Daintry  with 
500/.,  which  he  had  a  place  at  the  Custom 
House  for  ;  this  Turner  was  a  stranger  to  me, 
only  a  namesake.  It  is  thought,  as  by  the 
paper  was  hinted,  that  he  should  have  some- 
thing put  in  his  drink,  wliich  shovild  occa- 
sion his  death ;  he  drank  nothing  at  my 
house,  more  than  what  my  wife  and  self,  and 
two  or  three  honest  gentlemen,  that  were 
there.  He  told  my  Avife  once,  ''  Cousin," 
saith  he,  "I  am  very  ill;  pray  give  me  a 
cup  of  your  water ;'  he  had  drank  a  glass  or 
two  of  wine,  there  was  but  one  bottle  among 
five  of  them;  and  soon  after,  this  gentleman 
fell  asleep,  with  his  hand  on  his  cheek,  and 
never  waked  again.  He  died  of  an  apoplexy 
or  lethargy,  as  the  Coroner  found  it.  I  must 
clear  myself  of  this,  because  I  have  received 
a  paper — it  was  at  the  end  thereof  hinted, 
Whether  I  did  know  if  Daintry  was  )iot 
concerned  in  this  business  1  This  man  could 
not  put  anything  into  our  drink,  sure;  I 
have  heard  of  your  Spanish  tricks,  but  I 
must  free  Daintry  of  that,  according  as  I 
understand  it.  He  was  to  do  Daintry  the 
courtesy,  and  surely  he  would  not  so  reward 
him.  I  believe  Daintry  was  as  free  as  any 
body ;  but  the  Jury  and  Coroner  did  return 
that  he  died  of  Gods  visitation,  a  natural 
disease,  and  I  hope  I  have  satisfied  the  world 
of  that. 

OnUmtrij  of  Newgate. — Pray,  Col.  Turner, 
know  you  nothing  of  a  glass  jewel,  delivered 
to  the  Countess  of  Devonshire,  in  the  room 
of  another  ? 

Turner. — I  know  nothing  of  such  a  tiling. 
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I  never  had  any  jewels  of  her  in  my  life;  she 
is  an  honourable  person,  she  will  not  speak 
of  such  a  thing. 

I  will  now  give  account  of  my  faith.  I 
have  been  bred  up  a  true  Protestant  of  tlie 
primitive  Church  of  England ;  my  father 
bred  me  and  instructed  me  very  strictly  in 
the  law  of  God.  I  will  not  tell  you  when  I 
came  to  apprentice,  I  will  let  that  alone  ;  I 
am  free  of  the  company  of  Drapers,  and  I 
have  lived  civilly  and  honestly  in  St.  Mar- 
tin's, at  the  upper  end  of  Cheapside ;  I  am 
sure  there  are  a  thousand  sorrowful  souls  and 
weeping  eyes  for  me  at  this  day. 

Sir  Rd.  Ford. — Pray  put  that  little  time 
that  you  have  to  spend  here  to  good  use,  and 
leave  oft"  these  relations. 

Turner. — Have  a  little  patience ;  let  me 
satisfy  the  world  of  some  particulars;  I  was 
a  constant  churchman,  it  is  well  known  to 
my  parishioners ;  I  never  durst  see  a  man  in 
the  church  with  his  hat  on,  it  troubled  me 
very  much.  If  a  man  comes  before  a  judge 
on  earth  he  is  not  suffered  to  wear  his  hat, 
much  less  should  they  before  the  magistrate 
of  magistrates,  the  God  of  Heaven. 

Sir  Rd.  Ford. — Hear  me  one  word ;  those 
reverend  persons  abimt  you,  methinks  they 
should  admonish  you  to  leave  oft"  these  dis- 
courses. 

Ordinary. — We  press  to  the  condemnation 
of  a  man's  self,  that  he  might  be  justified  in 
God's  sight. 

Turner. — Mr.  Sherift",  I  will  hold  you  but 
a  very  little  while  longer ;  I  do  here  truly 
confess  that  I  have  been,  as  I  have  said,  a 
very  great  sinner,  guilty  of  all  the  sins  in  the 
world. 

Ordinary. — Speak  to  some  particulars. 

Turner. — Pray,  be  quiet,  can  ye? Es- 
pecially that  of  profaneness  ;  1  am  truly 
sensible,  heartily  sorrowful  for  my  sins  ;  and 
I  do  beg  of  God,  of  his  infinite  mercy, 
through  the  merits  of  Christ,  who  died  for 
me,  to  wash  away  all  my  sins,  and  all  the 
sins  of  this  people  here  present,  and  all  tlie 
sins  of  the  whole  world;  I  do  beg  that  God 
will  open  the  heart  of  any  man  that  staggers 
in  faith  to  confirm  him.  I  do  say,  and 
pawn  my  salvation  upon  it,  that  no  man 
dare  gainsay  that  Jesus  Christ  died  for  sin- 
ners, of  whom  I  am  chief.     That  man  that 


lays  hold  upon  Christ  by  faith,  the  gates  of 
hell  shall  never  prevail  against  him.  Truly, 
I  am  thouglit  to  be  a  great  drinker,  a  com- 
pany-keeper; my  occasions  did  call  me  to 
taverns,  but  I  bless  God,  I  think  there  is  no 
man  (jiardon  me,  for  1  will  not  speak  it  with 
ostentation),  1  hope  no  man  ever  saw  me  dis- 
guised in  drink,  to  my  knowledge,  except  it 
was  when  I  was  a  boy.  I  am  truly,  heartily, 
and  sincerely  sorrowful  for  my  sins;  I  do 
confess  them  before  my  God  and  the  whole 
world,  that  the  least  of  my  sins  are  aide  to 
throw  me  into  liell ;  but  that  the  blood  of 
Jesus  Christ,  that  doth  wash  away  tlie  sins 
of  the  whole  world,  hath  purged  and  cleansed 
mine.  I  say,  I  do  here  heartily,  solemidy, 
and  wholly  confess  my  sins,  and  am  truly 
sorrowful  for  them  ;  that  is  my  confession, 
with  more  trouble  of  soul  than  I  am  able  to 
express.  Here  I  have  made  my  true  and 
faithful  confession.  In  the  second  place,  I 
have  made  restitution,  so  far  as  in  me  lay  ; 
the  gentleman  hath  every  one  of  his  jewels 
again,  every  farthing-worth;  nay,  he  hath 
2000/.  worth  more  than  he  missed,  tlierefore 
there  was  no  intention  of  felony.  But  my 
sad  fate  in  meeting  with  those  two  sad  otii- 
cers,  God  of  his  mercy  everlastingly  forgive 
them 

Mr.  Ordinary. — Express  your  charity  as 
to  the  world. 

Turner. — Do  not  put  me  out  of  my  way  : 
I  must  go  step  by  step.  First,  I  have  given 
you  my  own  confession;  secondly,  I  have 
made  restitution,  I  have  restored  all  to  my 
power;  the  third  thing  that  is  behind  of  a 
Christian  is  my  true  and  unfeigned  repent- 
ance, and  my  charity  to  tlie  whole  wiald ; 
that  God  that  is  the  searcher  of  all  secrets, 
that  tries  the  reins,  that  knows  all  the  inner 
parts,  knows  my  soul,  that  I  long  and  desire 
to  be  with  Jesus  Christ  in  glory. 

3Ir.  Ordinary. — Which  is  best  of  all. 

Turner. — I  am  in  perfect  charity  with  the 
whole  world;  it  is  expected  l)y  some  that  1 
should  fall  upon  some  persons  to  recriminate 
on  them  :  I  shall  not  do  it,  the  Lord  God  of 
his  infinite  mercy  forgive  them.  It  was  re- 
ported to  liis  majesty  that  on  Sunday  last  I 
was  drunk,  and  that  I  abused  this  reverend 
person,  Mr.  Ordinary.  This  news  wa.s 
brouglit  me  by  some  that  were  present  when 
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the  King  was  told  such  stories,  that  I  was 
drunk,  and  ranted,  and  swore  God  damn  me, 
and  God  sink  me,  and  that  I  had  5000/., 
and  I  would  have  a  pardon,  and  cared  not 
for  the  business,  and  would  have  a  pardon 
when  I  please.  This  great  reproach  was 
thrown  upon  me  to  the  King,  and  that,  with 
some  other  scandals,  has  taken  off  the  King's 
affections;  but  this  is  altogether  false;  for 
Mr.  Hicks,  my  landlord,  can  tell  that  on 
Sunday  morning  he  would  have  had  me 
drink  my  morning's  draught ;  I  told  him, 
No,  I  would  not  drink.  I  only  drank  one 
small  cup  of  cider  in  the  morning,  two  little 
glasses  of  sack,  and  one  glass  of  claret  at 
dinner.  I  went  to  church  with  this  reverend 
gentleman,  where  I  received  a  great  deal  of 
comfort  to  my  soul,  for  which  I  thank  him. 
He  made  a  sound  scholar-like  sermon,  and 
fit  for  persons  in  our  condition.  I  did  per- 
ceive they  wanted  a  clerk,  and  I  took  upon 
me  to  officiate  as  clerk,  and  I  was  happy  I 
had  that  opportunity.  I  came  home,  and 
remained  in  my  chamber.  About  eight  or 
nine  o'clock  Justice  Stringer  came  to  me  in 
Chancery -lane,  and  two  or  three  knights  and 
persons  of  quality,  eight  or  nine  in  all ;  they 
had  one  bottle  of  sack  among  them,  of  which 
I  drank  one  little  cup :  and  for  the  swearing 
of  those  oaths,  I  did  not  do  it,  I  hate  them  ; 
they  were  untruths,  and  the  Lord  forgive 
them  that  raised  that  scandal. 

Sir,  I  must  desire  that  you  would  now  join 
with  me  in  prayer;  but  I  have  forgot  one 
thing,  it  is  short :  that  night  the  sessions 
broke  up  I  was  put  in  the  Hole ;  it  is  a  most 
fearful,  sad,  deplorable  place.  Hell  itself, 
in  comparison,  cannot  be  svich  a  place;  there 
is  neither  bench,  stool,  nor  stick  for  any 
person  there;  they  lie  like  swine  upon  the 
ground,  one  upon  another,  howling  and  roar- 
ing ;  it  was  more  terrible  to  me  than  this 
death.  I  would  humbly  beg  tliat  Hole 
may  be  provided  with  some  kind  of  boards 
like  a  court  of  guard,  that  men  may  lie 
down  upon  them  in  ease  ;  for  when  they 
should  be  best  prepared  for  their  ends  they 
are  most  tormented,  lying  only  upon  the 
ground ;  they  had  better  take  them  and 
hang  them  as  soon  as  they  have  their  sen- 
tence. 

Jac/iso?/,   the    keeper. — Seventeen    out    of 


nineteen  made  their  escapes  out  of  that  Hole, 
they  having  only  a  form  there. 

Ti/rner. — I  did  with  these  poor  souls  pray- 
heartily  ;  none  were  able  to  pray,  poor  crea- 
tures !  Two  were  dying ;  I  prayed  with  them, 
comforted  them,  assisted  them,  and  gave  them 
five  shillings  when  I  came  out  of  the  Hole ; 
now  pray  join  with  me  in  prayer. 

Sir  Richard  Ford.— If  1  did  think  there 
were  a  reprieve  to  come  for  you,  I  could  be 
contentecl  to  spin  out  tlie  time  thus  ;  but,  in 
good  earnest,  I  expect  none  ;  unless  you  had 
an  apprehension  you  were  not  to  die,  you 
would  not  thus  run  to  so  many  imperti- 
nencies,  that  methinks  cannot  fit  you  for 
death. 

T//r/ier. — Truly,  I  expect  none  ;  pray  join 
with  me  in  prayer. 

Then  he  prayed  some  time,  and  Mr. 
"VVeldon,  the  Ordinary  of  Newgate,  joined 
with  him  in  prayer. 

Mr.  Ordinary. — The  Lord  Jesus  have 
mercy  upon  thee ! 

Turner. — Mr.  Sheriffs,  God  be  with  ye : 
pray  remember  my  duty  and  respects  to  my 
Lord  Mayor,  and  to  all  the  aldermen,  and  to 
all  their  families. — Executioner,  I  charge 
you  meddle  not  with  my  clothes. 

Serjeants. — Col.  Turner,  we  will  take  care 
of  them. 

Turner. — Lord,  I  am  assured  to  be  with 
thee  in  glory ;  I  do  rely  and  depend,  all  in 
all,  upon  Christ ;  refuse  not  my  soul  at  the 
last  hour;  I  have  none  in  heaven,  nor  none  in 
earth,  nor  anything  but  thee  to  rely  upon; 
and  therefore  into  thy  hands,  both  now  and 
for  evei",  I  commit  my  soul,  my  l)ody,  my 
spirit,  in  sure  and  certain  hopes  of  a  joyful 
resurrection  at  the  day  of  judgment,  where  I 
must  appear  and  give  account  of  my  sins ; 
but  Jesus  Christ  hath  Avashed  them  away  in 
liis  blood.  Pray,  doctor,  let  me  beg  you  to 
read  thijse  verses  in  the  second  of  the  He- 
brews to  comfort  me,  being  the  14th,  15th, 
16th,  17th,  and  18th  verses.  '•  Forasmuch 
then  as  the  chihhen  are  partakers  of  flesh 
and  blood,  he  also  himself  likewise  took  part 
of  the  same,  that  tlnough  death  he  might 
destroy  him  that  had  the  power  of  death, 
tliat  is,  the  devil ;  and  deliver  them  who, 
through  fear  of  death,  were  all  their  lifetime 
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subject  to  bondage.  For  verily  he  took  not 
on  him  the  nature  of  angels,  but  he  took  on 
him  the  seed  of  Abraham ;  wherefore  in  all 
things  it  behoved  him  to  be  made  like  unto 
his  brethren,  that  he  might  be  a  merciful  and 
faithful  high  priest  in  things  pertaining  to 
God,  to  make  reconciliation  for  the  sins  of 
the  people;  for,  in  that  he  himself  hath 
suffered,  being  tempted,  he  is  able  to  succour 
them  that  are  tempted." 

After  this,  he  gave  forty  shillings  to  a 
minister,  to  be  given  to  the  poor  of  that 
parish,  and  eighteen  shillings  and  sixpence 
more,  to  be  delivered  to  his  wife,  to  be  given 
to  his  young  son's  schoolmaster. 

Turner. — Mr.  Jackson,  God  be  with  you ; 
remember  me  to  my  landlord  and  all  there. 
My  two  children,  I  hope,  will  be  freed.  Mr. 
Sheriff,  must  I  hang  all  day  % 

Sir  Richard  Ford. — You  will  be  cut  down 
as  soon  as  you  are  dead. 

Turner. — Pray  tell  me  true,  Mr.  Slieriff. 

Sir  Richard  Ford. — You  will  not  hang 
above  half  an  hour. 

Thereupon  he  directed  the  executioner  to 
take  off  his  halter  from  his  shoulders ;  and 
afterwards,  taking  it  in  his  hand,  kissed  it 
and  put  it  on  his  neck  himself;  then,  after 
he  had  fitted  his  cap  and  put  it  on,  he  went 
out  of  the  cart  upon  the  ladder.  The  exe- 
cutioner tied  him  up,  and  pulling  the  rope  a 
little,  says  Turner,  "  What!  dost  thou  mean 
to  choke  me?  Pray,  fellow,  give  me  more 
rope.  What  a  simple  fellow  is  this  !  How 
long  have  you  been  executioner,  that  you 
know  not  yet  how  to  put  the  knot?" 

3Ir.  Seeker,  minister,  out  of  a  window 
near. — Mr.  Turner,  have  you  remembered 
those  four  things  I  spake  to  you  ot'i 

Turner. — I  have  done  them. 

Mr.  Seeker. — ■!  trust  this  hour  of  heaviness 
will  be  an  hour  of  happiness. 

Turner. — I  am  assured  of  it. 

Mr.  Seeker. — A  living  Christian  in  a  dying 
hour  is  the  best  of  all.  The  Lord  be  with 
you,  and  the  Lord  carrj'  your  soul  safe 
through  the  jaws  of  death  to  the  joys  of  life! 

Turner. — 1  doubt  not  but  through  a  dark 
cloud  I  shall  see  a  bright  Saviour.  Execu- 
tioner, look  ye,  turn  me  not  off  until  you 
have  the  sign  from  me,  which  shall  be  by 


laying  my  right  hand  on  my  left  shoulder. 
The  Lord  God  forgive  thee;  I  do. 

In  the  midst  of  some  private  ejaculations, 
offering  to  pull  down  liis  cap,  he  espied  a 
gentlewoman  at  a  window  nigh,  kissed  his 
hand,  said,  Your  servant,  mistress.  —  His 
cap  being  pulled  down,  he  lifted  up  his 
hands,  and  said,  I  disclaim  any  desert  of 
mine  own,  there  is  nothing  in  me;  look  upon 
me  through  Jesus  Christ.  Lord  Jesus,  re- 
ceive my  soul:  and  thereupon  giving  the 
sign,  the  executioner  turned  him  off.  And 
after  some  short  time  he  was  cut  down,  and 
his  body  conveyed  to  a  house  near,  there  to 
rest  for  a  space  until  they  provided  for  him 
decent  burial. 

The  confluence  of  people  from  the  gaol  to 
the  jjlace  of  execution  was  very  great,  be- 
yond the  memory  of  any  upon  the  like 
occasion. 

During  his  imprisonment,  and  to  the  last 
breath  of  life,  his  carriage  was  very  un- 
daunted. 

As  was  common  at  this  time,  many  per- 
sons of  the  upper  classes,  women  as  well  as 
men,  would  no  doubt  be  among  the  crowd 
that  gathered  to  witness  the  spectacle  of  the 
execution.  Both  Pepys  and  his  wife  were 
there.  ''■  Up,"  he  writes,  "  and  after  send- 
ing my  wife  to  my  Aunt  Wright's  to  get  a 
place  to  see  Turner  hanged,  I  to  the  'Change; 
and,  seeing  people  flock  in  the  city,  I  in- 
quired and  found  that  Turner  was  not  yet 
hanged.  And  so  I  went  among  them  to 
Leadenhall-street,  at  the  end  of  Lime-street, 
near  where  tlie  robbery  was  done,  and  to  St. 
Mary  Axe  where  he  lived.  And  there  I  got 
for  a  shilling  to  stand  upon  the  wheel  of  a  cart, 
in  great  pain,  above  an  hour  before  the  exe- 
cution was  done ;  he  delaying  the  time  by 
long  discourses  and  prayers,  one  after  another, 
in  hopes  of  a  reprieve,  but  none  came,  and  at 
last  was  flung  oft'  the  ladiler  in  his  cloak. 
A  comely  looked  man  he  was,  and  kept  his 
countenance  to  the  end  :  I  was  sorry  to  see 
him.  It  was  believed  there  were  at  least 
twelve  or  fourteen  thousanil  people  in  the 
street.'' 

Of  the  two  judges  who  tried  the  present 
case  there  is  not  much  to  be  told.  Sir  Or- 
lando Bridgman,  whose  father  was  Bishop  of 
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Chester,  had  sat  as  Chief  Baron  of  the  Ex- 
chequer before  he  was  made  Chief  Justice  of 
the  Common  Pleas  in  ,lC(i2.  Here  he  re- 
mained till  1667,  when  he  received  the  Great 
Seal  as  Lord  Keeper,  and  held  it  till  1672. 
At  the  date  of  his  last  promotion  he  was  in 
high  reputation.  Pepys,  in  recording  the 
news  of  the  Seal  having  been  delivered  to  him, 
exclaims,  "  The  man  of  the  whole  nation  that 
is  the  best  spoken  of,  and  will  pleasure  most 
people ;  and  therefore  I  am  mighty  glad  of  it." 
"  He  had  been  a  celebrated  lawyer,"  says 
Roger  North,  "  and  sat  with  high  esteem  in 
the  place  of  Lord  Chief  Justice  of  the  Com- 
mon Pleas.  The  removing  him  from  thence 
to  the  Chancery  did  not  at  all  contribute  any 
increase  to  his  fame,  but  rather  the  contrary, 
for  he  was  timorous  to  an  impotence,  and 
that  not  mended  by  his  great  age.  He  la- 
boured very  much  to  please  everybody,  and 
that  is  a  temper  of  ill  consequence  in  a 
Judge.  It  was  observed  of  him,  that,  if  a 
cause  admitted  of  divers  doubts,  which  the 
lawyers  call  points,  he  would  never  give  all 
on  one  side,  but  either  party  should  have 
somewhat  to  go  away  with.  And  in  his  time 
the  Court  of  Chancery  run  out  of  order  into 
delays  and  endless  motions  in  causes,  so  that 
it  was  like  a  fair  field  overgrown  with  briars. 
And,  what  was  worst  of  all,  his  family  was 
being  ill  qualified  for  that  place;  his  lady 
being  a  most  violent  intriguess  in  business, 
and  his  sons  kept  no  good  decorum  whilst 
they  practised  under  him,  and  he  had  not  a 
vigour  of  mind  and  strength  to  coerce  the 
cause  of  so  much  disorder  in  his  family." 
In  another  place  Roger  writes  to  the  same 
purpose : — '"  The  Lord  Bridgman,  who  was 
a  ver)^  good  common-law  judge,  made  a  very 
bad  Chancellor.  For  his  timidous  manner  of 
creating  and  judging  abundance  of  points, 
some  on  one  side  and  some  on  another,  made 
work  for  registers,  solicitors,  and  counsel, 
who  dressed  up  causes  to  tit  liis  humour." 
Bridgman  had  rather  more  conscience  than 
the  generality  of  the  judges  of  tliat  day  ;  and 
it  is  to  his  honour  that  he  was  at  last  dis- 
missed from  office  for  liis  refusal  to  go  all 
lengths  with  the  Court.  Burnet  says  that  he 
was  turned  olf  for  refusing  to  put  the  Seal  to 
tlie  Declaration  of  Indulgence  issued  in 
Marclij  1672 ;  but  it  was  not  so,  for  he  con- 


tinued Lord  Keeper  for  eight  months  after 
the  Declaration  was  published.  He  went  out, 
not  upon  the  Indulgence,  but  upon  two  other 
proposed  illegal  exercises  of  the  prerogative  ; 
the  one  the  issuing  of  a  commission  of  mar- 
tial law,  the  other  the  granting  of  an  injunc- 
tion in  Chancery  to  stop  suits  at  law  against 
the  bankers  upon  the  ground  of  an  alleged 
public  necessity.  "  The  Lord  Keeper  Bridg- 
man," says  North,  in  his  Examen,  "  was 
pressed,  but  proved  restive  on  both  points. 
He,  for  the  sake  of  his  family,  that  gathered 
like  a  snow-ball  while  he  had  the  Seal,  would 
not  have  formalised  with  any  tolerable  com- 
pliances;  but  these  impositions  were  too  rank 
for  him  to  comport  with."  Thus  even  the 
most  indecisive  natures  may  be  forced  to 
decide  at  last. 

The  other  judge,  and  the  higher  of  the  two 
in  dignity,  Sir  Robert  Hyde,  who  is  not  to  be 
confounded,  as  he  sometimes  has  been,  with 
his  father  and  predecessor  in  the  same  oflice. 
Sir  Nicholas  Hyde,  was  a  cousin  of  Lord  Cla- 
rendon, and  presided  over  the  King's  Bench 
only  from  October,  1663,  to  his  death  by 
apoplexy  in  May,  1665,  having  previously 
sat  as  a  puisne  judge  of  the  Common  Pleas 
from  the  Restoration.  In  the  live  years 
during  which  he  thus  held  the  judicial  oflice 
he  sufficiently  signalised  his  high  prerogative 
zeal,  but  he  established  no  legal  reputation. 
His  roj'alism  was  expressed  with  extraordi- 
nary vehemence  this  same  year  in  trying  one 
Twyn  for  printing  a  seditious  book,  of  which 
it  appeared  the  poor  man  had  never  read  a 
word  ;  when,  after  he  had  sentenced  the  pri- 
soner to  suffer,  in  all  its  horrible  details,  the 
death  of  a  traitor,  in  answer  to  his  humble 
supplication  that  he  would  remember  his  con- 
dition, with  three  small  children,  and  inno- 
cent of  any  evil  intention,  and  intercede  for 
him  with  his  Majesty,  he  replied,  "  I  would 
not  intercede  ibr  my  own  father  in  this  case, 
if  lie  were  alive."  This  was  taking  a  strong 
view  of  the  matter,  certainly.  With  an  in- 
stinctive foreknowledge  of  his  man,  Chief 
Justice  Hyde  was  a  great  patron  of  my  Lord 
Keeper  North  in  the  commencement  of  iiis 
forensic  course.  North's  brother  Roger  says, 
"  This  judge  was  industriously  favourable 
to  his  Lordship,  calling  him  cousin  in  open 
Court,  which  was  a  declaration  that  he  woultl     j 
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take  it  for  a  respect  to  himself  to  bring  liim 
causes,  and  that  is  the  best  account  that  can 
be  given  of  a  favourite."  But  Hyde  is  chiefly 
famous  as  the  judge  of  assize  who  tried,  on 
the  Western  Circuit,  what  is  called  the  case 
of  the  Campden  murder,  in  which  three  per- 


sons were  convicted  of  and  hanged  for  the 
murder  of  a  man  whose  dead  body  had  not 
been  found,  and  who  afterwards  turned  out 
to  be  alive.  Of  this  remarkable  case  an 
account  will  be  afterwards  given. 


3 THE  TRIAL  OF  ROBERT  HAWKINS,  CLERK,  MINISTER  OF  CHILTON, 

IN  BUCKINGHAMSHIRE,  FOR  FELONY.     1669. 


This  trial  is  remarkable,  among  other  things, 
for  having  been  very  fully  preserved  in  a  re- 
port drawn  up  and  published  by  the  prisoner 
himself.  We  have  only  been  able  to  find 
the  third  edition,  dated  1728,  which  is  en- 
titled '  The  Perjured  Fanatic ;  or  the  Mali- 
cious Conspiracy  of  Sir  John  Croke,  of  Chil- 
ton, Baronet,  Justice  of  Peace  in  Com' 
Bucks',  Henry  Larimore,  Anabaptist  preacher, 
and  other  fanatics,  against  the  life  of  Robert 
Hawkins,  A.M.,  late  Minister  of  Chilton,  oc- 
casioned by  his  suit  for  tithes ;  discovered  in 
a  trial  at  Aylesbury,  before  the  Right  Hon. 

Sir  Matthew  Hale Published  by 

his  Lordship  s  command.'  The  second  edi- 
tion had  appeared  in  1710,  when  Hawkins 
was  still  alive ;  and  the  first,  probably,  soon 
after  the  trial.  Of  the  Reverend  Robert 
Hawkins,  beyond  what  he  has  himself  told 
us,  we  have  been  able  to  discover  nothing. 
From  the  figure  he  made  on  this  occasion  of 
his  being  tried  for  felony,  the  only  occasion 
on  which  he  appears  to  have  been  drawn  for- 
ward into  the  light, — at  least  the  only  chapter 
of  his  life  which  has  been  preserved, — he  would 
seem  to  have  been  a  person  of  considerable 
acuteness  and  readiness — something  both  of 
a  logician  and  a  rhetorician — on  the  whole, 
we  should  think,  much  above  the  ordinary 
run  of  country  clergymen  of  that  age ;  and 
he  was  evidently  also  a  zealous  churchman, 
and  orthodox  to  the  back-bone ;  but  he  cer- 
tainly obtained  no  further  preferment  in  the 
church,  dying  minister  of  Chiltern  after  an 
incumbency  which  must  have  extended  to 
nearly  half  a  century.  Nor,  beyond  this  one 
publication,  is  his  name  to  be  traced  in  the 
authorship  of  the  day ;  indeed,  he  had  dropped 


into  such  obscurity  that  the  Reverend  Dr. 
Charlett,  Vice  Chancellor  of  the  Univer- 
sity of  Oxford,  who  had  been  a  principal 
promoter  of  the  first  publication  of  the 
trial,  declares  in  a  letter  to  him,  written  in 
1710,  and  prefixed  to  the  second  edition 
printed  that  year,  that  he  had  supposed  him 
to  have  been  dead  twenty  years  before.  A 
notable  evidence,  by-the-bye,  of  the  faculty 
this  high  dignitary  had  acquired  of  over- 
looking his  inferiors,  seeing  that  Hawkins's 
parish  of  Chilton,  lying  at  the  western  extre- 
mity of  Buckinghamshire,  in  the  pleasant 
pastoral  vale  of  the  Tame,  was  scarcely  ten 
miles  distant  from  Oxford.  Perhaps  this 
Hawkins  may  be  the  person  mentioned  by 
Pepys  in  the  followingme  morandum,  dated 
Sunday,  the  28th  of  February,  1664  :— "  Up, 
and  walked  to  Paul's;  and  by  chance  it  was 
an  extraordinary  day  for  the  readers  of  the 
inns  of  court  and  all  the  students  to  come  to 
church,  it  being  an  old  ceremony,  not  used 
these  twenty-five  years,  upon  the  First  Sunday 
in  Lent.  Abundance  there  was  of  students, 
more  than  there  was  room  to  seat,  but  upon 
forms,  and  the  church  miglity  full.  One 
Hawkins  preached,  an  Oxford  man ;  a  good 
sermon,  upon  these  words :  '  But  the  wisdom 
from  above  is  first  pure,  then  peaceable.'  '* 
The  reverend  hero  of  the  present  case  cannot 
be  said,  perhaps,  to  have  been  a  cultivator  of 
this  heavenly  wisdom  to  the  neglect  of  his 
legal  rights;  a  believer  both  in  the  human 
and  divine  legality  of  tithes,  he  doubtless 
looked  upon  himself  as  an  important  portion 
of  the  church  militant,  stationed  in  Chilton 
for  the  defence  of  that  beleaguered  outpost 
of  Christendom  by  all  the  enginery  of  holy 
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warfare.  He  had  to  maintain  the  contest,  as 
we  shall  find,  single-handed,  against  a  for- 
midable colony  of  dissenters  among  his  own 
parishioners,  urged  on  and  directed  by  the 
lord  of  the  manor,  and  assisted  by  the  in- 
cumbent of  the  adjoining  parish,  who  was 
perhaps  a  puritan  or  low-churchman,  and 
therefore  fitted  by  nature  to  agree  with  the 
orthodox  parson  of  Chilton  as  water  agrees 
with  fire.  But  Hawkins,  who,  Avhatever  may 
have  been  his  zeal  on  some  professional  points, 
was  a  man  of  sense,  had  had,  it  must  be  con- 
fessed, sufficient  provocation  before  he  sought 
the  aid  of  the  courts  of  law,  as  will  appear 
from  his  own  account,  prefixed  to  the  second 
edition  of  the  report  of  the  ti-ial,  and  borne 
out  by  the  whole  course  and  issue  of  the 
affair. 

''I  have  been  persuaded,"  he  writes,  "  by 
some  persons  of  note,  to  sufi^er  this  trial  to  be 
reprinted ;  the  Right  Reverend  Lord  Bishop 
of  Waterford  having  lately  thought  fit  to 
give  a  short  account  of  it  in  the  book  which 
he  published  concerning  his  unhappy  prede- 
cessor, Bishop  Atherton  [The  Case  of  John 
Atherton,  Bishop  of  Waterford,  in  Ireland, 
Fairly  Represented;  8vo.  Lon.  1710]  ;  and 
the  first  edition  of  this  ti-ial  being  so 
entirely  sold  off,  that  I  myself  could  not 
obtain  a  single  copy  of  it  in  several  years, 
I  willingly  consented  to  the  motion ;  that 
so  those  gentlemen  who  have  seen  only  a 
succinct  account  of  this  villanous  con- 
spiracy in  the  afore-mentioned  book  may  re- 
ceive entire  satisfaction  by  viewing  the  trial 
in  itself,  as  it  was  ordered  to  be  printed  by 
the  Lord  Chief  Justice  Hale.  The  same  per- 
sons have  also  thought  it  very  proper  that 
some  account  should  be  given  of  the  occasion 
of  this  great  difference  between  Sir  John 
Croke,  Larimore,  with  the  rest  of  those  per- 
sons of  the  town  of  Chilton  who  joined  in  this 
wicked  conspiracy,  and  myself.  In  compli- 
ance with  their  desire,  I  have  thought  fit  to 
jmblish  this  brief  but  true  relation  of  the 
whole  matter. 

"  I  was  entertained  by  Sir  John  Croke,  of 
the  parish  of  Chilton,  in  the  county  of  Bucks, 
Baronet,  to  attend  as  chaplain  in  his  house, 
imd  also  to  serve  the  cure  of  the  said  parish 
of  Chilton ;  for  which  he  did,  under  his  hand 
and  seal,  promise  to  pay  me  fifty  pounds  per 


annum,  he  being  impropriator  of  the  said  pa- 
rish, and  to  pay  it  by  quarterly  payments. 
When  I  had  faithfully  performed  my  duty  in 
both  these  capacities  above  two  years,  and  in 
all  that  time  had  received  no  money  from 
him,  but  upon  some  occasions  had  lent  him 
several  sums  out  of  my  pocket,  at  last  I  was 
somewhat  urgent  with  him  for  money ;  and 
then  he  told  me  plainly,  that  I  did  not  Icnow 
him  as  yet ;  for,  as  he  said,  he  had  cheated 
all  persons  that  he  had  ever  dealt  with  ;  and 
therefore  I  must  not  expect  to  speed  better 
than  they  had  done.  I  told  him  that  I  hoped 
for  better  things  from  him ;  but  he  replied, 
that  he  never  intended  to  pay  me  any  money, 
and  therefore  I  might  take  my  course. 

"  When  I  saw  that  I  went  to  London,  and 
upon  inquiry  found  that  Sir  John  Croke 
was  outlawed  after  judgment  at  the  suit  of 
Mr.  Thomas  and  Mr.  William  Hellows,  the 
one  of  London  and  the  other  of  Windsor,  for  a 
sum  of  money  due  from  the  said  Sir  John  Croke 
to  the  said  gentlemen ;  and  that  his  manor  of 
Chilton,  with  several  farms  and  the  rectory  of 
the  said  parish,  were  extended  into  the  King's 
hands,  and  a  lease  was  granted  from  the 
Crown,  under  the  seal  of  the  Court  of  Exche- 
quer, to  the  said  gentlemen  and  their  assigns. 
I  applied  myself  therefore  to  them,  in  order  to 
persuade  them  to  pay  me  for  serving  the  said 
cure  out  of  the  profits  arising  from  the  said 
rectory ;  and  they,  by  the  advice  of  their 
counsel,  granted  me  a  lease  of  the  said  rec- 
tory, with  all  the  glebes,  tithes,  and  other 
profits  belonging  to  the  same,  under  both 
their  hands  and  seals,  to  enable  me  to  de- 
mand the  same.  Upon  which  I  returned 
to  Chilton,  and  acquainted  Sir  John  Croke 
wath  what  I  had  done ;  humbly  entreating 
him  to  pay  me  what  v/as  due,  and  upon  that 
condition  I  promised  to  deliver  up  the  said 
lease. 

"  But  Sir  John,  instead  of  complying,  told 
me  I  Avas  a  treacherous  villain  and  had  un- 
dermined him  in  his  estate,  and  therefore  was 
not  fit  to  live  ;  and  that  the  lease  should  be  of 
no  use  to  me,  for  that  he  would  find  out 
a  way  to  prevent  all  my  designs,  and  put  a 
stop  to  all  my  proceedings,  for  he  knew  how 
to  do  my  business  to  all  intents  and  purposes; 
and  bid  me  get  out  of  his  sight,  or  else  he 
would  knock  me  down  immediately.     So  I 
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left  him  in  a  great  rage  and  passion.  Soon 
after  this  he  advised  one  Mr.  Good,  a  minister 
in  the  next  parish,  with  the  said  Larimore 
and  othei'S,  to  make  a  forcible  entry  upon  my 
clmrch  in  Chilton,  which,  accordingly,  they 
did,  by  breaking  it  open;  and  I  indicted 
them  for  a  rio.t  upon  that  account  at  the  next 
sessions  at  Buckingham.  And  then  I  de- 
sired several  of  the  farmers  to  give  me  a 
meeting,  in  order  to  prevent  a  suit  in  law,  if 
possible.  When  they  came  to  me,  I  told 
them,  that  Sir  John  Croke  owed  me  a  great 
sum  of  money  forserving  thecure  at  Chilton, 
which  they  all  knew  to  be  true;  and  that  he 
refused  to  pay  me ;  and  therefore,  unless  they 
woidd  find  out  some  way  for  me  to  be  paid, 
I  must  put  my  lease  in  suit,  and  force  them 
to  pay  their  tithes  to  me,  or  compound  with 
me  for  them.  They  replied,  that  it  would  be 
unjust  in  me  to  make  them  pay  their  tithes 
over  again,  which  they  had  bought  of  Sir 
John  Croke,  and  had  taken  their  farms  tithe- 
free.  I  rejjlied,  if  they  would  let  me  see 
their  leases,  I  would  not  insert  any  of  those 
persons"  names  in  my  bill  Avhose  leases  bore 
date  before  the  outlawry  and  extent ;  but  all 
those  whose  leases  were  made  since  that  time 
were  liable  to  pay  their  tithes  to  me,  or  else 
compound  with  me  for  them.  But  they 
replied,  that  they  would  consult  Sir  .John 
Croke  about  the  matter,  and  let  me  know 
his  answer  in  a  short  time. 

'•So  when  they  had  discoursed  with  Sir 
John,  they  told  me  that  he  said  they  needed 
not  to  fear  what  I  could  do  to  them  by  virtue 
of  the  lease,  or  upon  any  other  account ;  for, 
as  soon  as  I  shovild  begin  the  suit  and  demand 
the  tithes,  he  v/as  fully  resolved  to  do  my  busi- 
ness so  eti'ectually  as  should  stop  all  my  pro- 
ceedings. 

'•  So  when  I  saw  I  could  not  prevail  to  get 
my  money  either  from  Sir  John  Croke  or  the 
tenants,  I  was  forced  to  exhibit  my  bill  in 
the  Exchequer  for  tithes  against  Larimore, 
Mayne  the  constable,  Thomas  Beamsly, 
Nicholas  Sanders,  and  others ;  which  I  did  in 
Michaelmas  term,  1667,  as  may  appear  by 
the  records  of  the  Exchequer  :  and  when  the 
said  Larimore,  Mayne,  and  tlie  rest  above 
named  were  served  with  subpoenas  to  answer 
my  said  bill,  Sir  John  Croke  soon  after,  viz. 
Wednesday,  September  the  16th,  1668,  en- 


tered upon  this  conspiracy  with  Larimore  to 
take  away  my  life."' 

Sir  John  Croke,  wlio  makes  so  remarkable  a 
figure  in  this  trial,  was  the  unworthy  repre- 
sentative of  a  very  ancient  family,  which  had 
been  distinguished  for  some  generations  in  the 
profession  of  the  law.  The  Crokes,  or  Crooks, 
are  said  to  have  been  originally  called  Le 
Blount,  or  Blount,  and  their  descent  is  deduced 
from  the  Blondi,  or  Brondi,  of  Italy,  whose 
head  was  the  illustrious  house  of  tlie  Counts 
of  Guisnes,  a  house  allied  to  most  of  the 
royal  families  of  Europe.  The  Blounts  were 
settled  in  England,  and  were  in  possession  of 
large  estates  in  the  county  of  Suflblk,  soon 
after  tlie  Conquest.  One  of  them  who  had  been 
outlawed  in  the  beginning  of  the  reign  of 
Henry  IV.  ,with  his  whole  race,  in  consequence 
of  the  conspiracy  for  the  restoration  of  Richard 
II.  in  which  the  head  of  the  family,  Sir 
Thomas  Blount,  lost  his  life  on  the  scatfold, 
is  said  to  have  been  the  first  who  assumed 
the  name  of  Croke,  on  his  clandestine  return 
from  the  Continent  to  his  native  country. 
His  great-grandson  John  Croke,  who  was  a 
Master  in  Chancery  in  the  reign  of  Edward 
YI.,  bought  the  manor  of  Chilton  from  Lord 
Zouch  in  1529.  His  grandson  Sir  John 
Croke  was  Recorder  of  London,  one  of  the 
members  for  the  City,  and  Speaker  of  the 
House  of  Commons,  in  the  reign  of  Elizabeth  ; 
and  being  made  by  James  I.  one  of  the 
Judges  of  the  Court  of  King"s  Bench  attained 
the  reputation  of  being  one  of  the  greatest 
lawyers  of  his  time.  Sir  George  Croke,  the 
Judge  who  distinguished  himself  by  his 
opposition  to  the  crown  on  the  question  of 
ship-money  in  the  reign  of  Charles  I.,  was 
a  younger  brother  of  this  Sir  John.  The  Sir 
John  Croke  of  the  present  time  was  the 
grandson  and  representative  of  Sir  John 
Croke,  the  Judge,  being  the  son  of  his  eldest 
son,  also  styled  Sir  John.  Of  him  nothing 
honourable  is  recorded. 

A  good  deal  of  the  dramatic  interest  of 
this  trial  is  derived  fom  the  presiding  Judge, 
Sir  Matthev/  Hale,  whose  name  is  one  of  the 
most  eminent  in  the  history  of  the  English 
law.  Roger  North  has  given  a  highly  gra- 
phic account  of  him,  though  tinged  even  more 
than  usual  with  the  gall  of  his  own  prejudices 
and   antipathies;   for  Hale,  who   had  been 
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brouglit  up  a  puritan,  and  had  been  first  raised 
to  the  bench  by  Cromwell,  must  have  been 
regarded  as  little  better  than  an  infidel,  and  a 
rebel  who  had  escaped  the  halter,  by  the  high 
church  and  high  prei'ogative  Norths.  As 
Roger  himself  says,  speaking  of  his  brother, 
the  future  Lord  Keeper,  "  The  ti'uth  is,  his 
Lordship  took  early  into  a  course  diametri- 
cally opposite  to  that  approved  by  Hales; 
for  the  principles  of  the  fonner,  being  dema- 
gogical, could  not  allow  much  favour  to  one 
who  rose  a  monarchist  declared."'  He  admits, 
however,  both  the  great  legal  learning  and 
the  high  reputation  of  Hale  (or  Hales,  as  he 
-chooses  to  write  the  name)  in  terms  unre- 
served enough.  "  And  to  say  truth,"  he  goes 
on,  "  that  Judge  had  acquired  an  authority 
so  transcendant  that  his  opinions  were,  by 
most  lawyers  and  others,  thought  incontest- 
able :  and  he  was  habituated  in  not  bearing 
contradiction,  and  had  no  value  for  any 
person  whatever  that  did  not  subscribe  to 
him.  His  Lordship  knew  him  perfectly 
well,  and  revered  him  for  his  great  learn- 
ing in  the  history,  law,  and  records  of  the 
English  constitution.  I  have  heard  him 
say  that,  while  Hales  was  Chief  Baron  of 
the  Exchequer,  by  means  of  his  great  learn- 
ing, even  against  his  inclination,  he  did  the 
•crown  more  justice  in  that  court  than  any 
others  in  his  place  had  done,  with  all  their 
good  will  and  less  knowledge.  But  his 
Lordship  knew  also  his  foible,  which  was 
leaning  towards  the  popvxlar  ;  yet,  when  he 
knew  the  law  was  for  the  king  (as  well  he 
might,  being  acquainted  with  all  the  records 
of  the  court,  to  which  men  of  the  law  are 
commoidy  sti-angers),  he  failed  not  to  judge 
accordingly."  The  way  in  which  Roger 
speaks  of  Hale's  universally  acknowledgetl 
integrity  is  a  curious  specimen  of  what  com- 
monly gets  the  name  of  candour  :  "  He  was 
an  upright  judge,  if  taken  within  himself; 
and  when  he  appeared,  as  he  often  did,  and 
really  was,  partial,  his  inclination  or  preju- 
dice, insensibly  to  himself,  drew  his  judgment 
aside.  His  bias  lay  strangely  for  and 
against  characters  and  denominations,  and 
sometimes  the  very  habits  of  ];)ersons.  If  one 
party  was  a  courtier,  and  well  dressed,  and 
the  other  a  sort  of  puritan,  with  a  black  cap 
and  plain  clothes,  he  insensibly  thought  the 


justice  of  the  cause  with  the  latter.  If  the 
dissenting  and  anti-court  party  was  at  the 
back  of  a  cause,  he  was  very  seldom  impar- 
tial ;  and  the  loyalists  had  always  a  great 
disadvantage  before  him."'  In  other  words, 
he  was  a  very  unfair,  but  nevertheless  a  per- 
fectly honest  judge.  The  next  paragraph  is 
equally  good,  in  the  same  style :  "  He  became 
the  cushion  exceedingly  well :  his  manner 
of  hearing  patient,  his  directions  pertinent, 
and  his  discourses  copious;  and,  although  he 
hesitated  often,  fluent.  His  stop  for  a  word, 
by  the  produce,  always  paid  for  the  delay  ; 
and,  on  some  occasions,  he  would  utter  sen- 
tences heroic.  One  of  the  bankers,  a  courtier, 
by  name  Sir  Robert  Viner,  when  he  was  Lord 
Mayor  of  London,  delayed  making  a  return  to 
a  mandamus,  and  the  prosecutor  moved^for  an 
attachment  against  him.  The  Recorder 
Howel  appeared  ;  and,  to  avert  the  rule  for  an 
attachment,  alleged  the  greatness  of  his  ma- 
gistracy, and  the  disorder  that  might  happen 
in  the  city  if  the  mayor  were  imprisoned. 
The  Chief  Justice  put  his  thumbs  in  his 
girdle,  as  his  way  v/as,  and.  Tell  me  of  the 
Mayor  of  London  ?  said  he  :  Tell  me  of  the 
Mayor  of  Queenborough.  But  still  this  was 
against  the  court :  he  put  on  the  show  of 
much  valour,  as  if  the  danger  seemed  to  lie 
on  that  side  from  whence  either  loss  of  his 
place  (of  which  he  really  made  no  great  ac- 
count) or  some  other  violent,  or,  as  they  pre- 
tended, arbiti-ary  infliction  might  fall  on  him. 
Whereas,  in  h-uth,  that  side  was  safe,  which 
he  must  needs  know,  and  that  all  real  danger 
to  a  judge  was  from  the  impetuous  fury  of  a 
rabble,  who  have  as  little  sense  and  discre- 
tion as  justice,  and  fi-om  the  House  of  Com- 
mons, who  seldom  want  their  wills,  and  for  the 
most  part,  with  the  power  of  the  crown,  obtain 
them.  Against  these  powers  he  was  very  fear- 
ful ;  and  one  bred  as  he  was  in  the  rebellious 
times,  when  the  government  at  best  was  but 
rout  and  riot,  either  of  rabble  committees  or 
soldiers,  may  be  allowed  to  have  an  idea  of  'i 
their  tyranny,  and.  consequently,  stand  in  fear  i 
of  such  brutal  violence  and  injustice  as  they  i 
committed.  But  it  is  ])leasant  to  consider  that  \ 
this  man's  not  fearing  the  Court  was  accounted  J 
valour — that  is,  by  the  populace,  who  never  i 
accounted  his  fear  of  themselves  to  have  been 
a  mere  timidity."'     As  he  warms  with  his 
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theme,  Roger's  ink  grows  blacker  and  bit- 
terer : — "  Whatever  his  courage  or  lear  was,"' 
he  continues,  "  it  is  most  certain  his  vanity 
was  excessive ;  which  grew  out  of  a  self-con- 
versation, and  being  little  abroad.  But  when 
he  was  olf  the  seat  of  justice,  and  at  home, 
his  conversation  was  with  none  but  liatterers. 
He  was  allowed  on  all  hands  to  be  the  most 
profound  lawyer  of  his  time  ;  and  he  knew  it : 
but  that  did  not  serve  him  ;  but  he  would  be 
also  a  profound  philosopher,  naturalist,  poet, 
and  divine,  and  measured  his  abilities  in  all 
these  by  the  scale  of  his  learning  in  the  law, 
which  he  knew  how  to  value  ;  and  if  he  post- 
poned any,  it  was  the  law  to  all  the  rest;  fur 
he  was  so  bizarre  in  his  dispositions,  that  he 
almost  suppressed  his  collections  and  writings 
of  the  law  ;  which  were  a  treasure,  and  being 
published  would  have  been  a  monument  of 
iiim  beyond  the  power  of  marble.  But,  in- 
stead of  that,  he  ordered  them  to  be  locked  up 
in  Lincoln's  Inn  Library  ;  and  made  no  scru- 
ple to  send  forth  little  tracts  in  philosophy, 
as,  'TheNon-gravitation  of  Fluids;"  'Dithciles 
Nugae,'  prosecuting  the  same  nuyce^  or  trifles, 
upon  the  baroscope;  which  made  Sir  William 
Jones  say  that  his  whole  life  (meaning,  in  pri- 
vate, as  I  suppose),  was  nugarum  plena,  or 
made  up  of  ti-iiies  ;  his  '  Origination  of  Man- 
kind,' in  a^ipearance  a  great  work,  with  no- 
thing in  it,  and  that  which  scarcely  any  one 
ever  read,  or  will  read.  And,  what  is  very 
remarkable,  the  very  childish  ignorance  of 
his  subject,  showed  in  these  books,  is  dressed 
in  most  accurate  method,  proper  expression, 
and  signiflcant  English  style,  better  than 
which  one  would  not  desire  to  meet  with  as  a 
temptation  to  read.  He  published  much  in 
speculative  devotion,  part  prose,  part  verse ; 
and  the  latter  hobbled  so  near  the  style  of  the 
other,  as  to  be  distinguished  chiefly  by  being 
worse.  But  his  matter,  and  language  not  in 
rhyme,  was  pious  and  good.  He  took  a  fancy 
to  be  like  Pomponius  Atticus,  or  one  that 
kept  above  water  in  all  times,  and  well 
esteemed  by  all  parties.  He  published  a  short 
accomit  of  that  noble  Roman's  life,  and,  at 
the  entrance,  a  translation  of  the  same  in  Cor- 
nelius Nepos  ;  but  so  ill  done  as  would  have 
brought  the  rod  over  the  back  of  a  school- 
boy." If  much  of  this  is  not  to  be  received 
as  a  fair  delineation  of  Hale,  it  may  stand  as 


an  exhibition  of  the  temper  and  cliaracter  of 
the  writer  himself.  The  portrait  is  flnished 
oft"  as  follows  : — "•  This  great  man  was  most 
unfortunate  in  his  family  ;  for  he  married  his 
own  servant-maid,  and  then,  for  excuse,  said 
there  was  no  wisdom  before  the  girdle.  All 
his  sons  died  in  the  sink  of  lewdness  and  de- 
bauchery ;  and,  if  he  was  to  blame  in  tlieir 
education,  it  was  by  too  much  of  rigour  rather 
than  of  liberty;  which  (rigour),  Montaigne 
says,  seldom  fails  of  that  consequence.  Al- 
though he  was  very  grave  in  his  own  person, 
he  loved  the  most  bizarre  and  irregular  wits 
in  the  practice  of  the  law  before  iiun,  most 
extravagantly.  And,  besides,  he  was  the- 
most  flatterable  creature  that  ever  was  known; 
for  there  was  a  method  of  resignation  to  him, 
and  treating  him  with  little  meals,  and  pri- 
vate, with  his  pipe,  at  ease,  which  certainly 
captivated  him.  So  Sir  George  Jeffreys  gain- 
ed as  great  an  ascendant  in  practice  over  him 
as  ever  counsel  had  over  a  judge.  In  short, 
to  give  every  one  his  due,  tliere  was  in  him 
the  most  of  learning  and  wisdom,  joined  with 
ignorance  and  folly,  that  ever  was  known  to 
coincide  in  the  character  of  any  one  man  in 
tiie  world."' 

Hale,  in  fact,  was  a  remarkably  able  man, 
with  some  considerable  weaknesses,  which 
were  for  the  most  part  the  excess  of  the  very 
qualities  that  most  entitled  him  to  esteem. 
He  was  free  from  all  violence  of  partisanship, 
but  he  may  in  some  things  have  carried  his 
moderation  a  little  too  near  to  trimming  and 
time-serving.  Not  satisfled  with  being  the 
greatest  lawyer  of  his  day,  he  was  attactied  to 
knowledge  of  every  kind,  and  his  ambition 
of  adorning  and  liberalising  his  prefessional 
learning  by  acquisitions  in  other  departments 
of  science  and  literature  may  have  sometimes 
taken  a  little  of  the  appearance  of  vanity  and 
love  of  disjilay.  Even  his  anxiety  to  do  jus- 
tice may  have  occasionally  operated  like  a  pre- 
judice, and  prevented  him  from  deciding  so 
fairly  as  he  would  have  done  if  he  liad  been 
altogether  inditl'erent  to  right  and  wrong.  His 
very  reverence  for  the  law,  which  generally 
made  him  so  excellent  a  judge,  jjerliaps  be- 
trayed him  into  some  lapses — especially  into 
that  which  has  left  tlie  chief  stigma  upon  his 
memory,  his  having  been  the  last  English 
judge   by   whom   sentence   was  pronounced 
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upon  the  imaginary  crime  of  witchcraft .  But 
after  all  deductions  it  is  to  be  said  of  Hale,  to 
his  immortal  honour,  that  he  was  at  once  both 
the  ablest  and  most  learned  judge  of  his  day, 
and  also  the  most  independent  and  incor- 
ruptible. The  present  case  was  in  some  sort  a 
trial  of  his  Lordship  as  well  as  of  the  prisoner 
at  the  bar,  and  for  a  short  time  there  may 
perhaps  be  discerned  in  Hale's  l)earing  a 
slight  inclination  of  favourable  feeling  to- 
wards the  side  which  would  have  had  scarcely 
a  chance  of  a  fair  hearing  from  any  one  of  his 
brethren;  but  as  the  evidence  continues  to 
press  in  the  opposite  direction  he  resigns  him- 
self to  it  with  a  pliability  and  wholeness  of 
heart  that  evince  the  sincerest  and  most  in- 
genuous nature.  And  this  ingenuousness  and 
sincerity,  we  cannot  help  thinking,  it  must 
have  been,  more  than  either  his  great  legal 
learning,  or  his  supposed  popular  politics, 
that  made  him  be  so  all  but  universally  reve- 
renced and  loved  in  his  own  day.  Roger 
North  cannot  help  acknowledging  the  fact — 
which  his  brother,  he  says,  "  was  very  much 
concerned  to  see'' — that  "  the  generality,  both 
gentle  and  simple,  lawyers  and  laymen, 
idolised  him,  as  if  there  had  never  been 
such  a  miracle  of  justice  since  Adam.'*  "  His 
voice,""  he  adds,  "•  was  oracular,  and  his  per- 
son little  less  than  adored,"'  The  biographer 
pretends  indeed  that  "  this  rage  of  reputation"' 
was  the  mere  drunken  breath  of  faction — and 
that  ]jy  wiser  or  more  dispassionate  observers 
Hale  was  very  often  to  be  seen  shovi'ing  himself 
"a  slave  to  prejudice,  a  subtiliser,  and  in- 
ventor of  unheard-of  distinctions,  and  exer- 
cising criticisms  to  get  the  better  of  known 
maxims  of  law,  and  thereby  to  transmit  great 
estates  and  interests  from  some  persons  and 
families  to  others."  He  is  obliged,  indeed,  to 
admit  that  nothing  of  this  kind  was  discem- 
ible  in  his  bearing  in  ordinary  cases ;  "  this 
overruling  temper  of  his  did  not  so  much 
take  place  in  small  concerns,  and  in  those 
between  common  men."  'But  that  was  mere 
art  and  cunning,  with  a  view  to  remoter  and 
deeper  ends  ;  for  the  more  his  justice  shone 
in  smaller  matters,  the  more  was  he  armed, 
argues  this  ingenious  detractor,  "  ■»  ith  repu- 
tation that  sustained  his  authority  to  do  as 
he  pleased  in  greater ;  whereby  it  seems  that 
if  he   never  had  dealt   in  other   but  great 


causes,  to  hear  and  determine  them,  he  might 
have  been  accounted  the  worst  judge  that 
ever  sat!"  And  thus  our  friend  Roger  shows 
us  what  sort  of  a  judge  he  himself  is  in 
"  great  causes"' nearly  touching  his  prejudices 
of  family  or  faction. 

Hale,  whose  life  has  been  written  by  Bur- 
net (with  "  additional  notes"  by  Richard 
Baxter)  and  also  recently,  with  much  more 
fullness,  by  Dr.  Williams,  was  made  Chief 
Baron  of  the  Exchequer  at  the  Restoration  ; 
and  in  1G71  was  raised  to  the  Chief  Justice- 
ship of  the  King's  Bench,  which  ofiSce  he 
resigned  in  1675,  and  died  on  Christmas 
day  of  the  year  after,  at  the  age  of  sixty- 
seven. 

Hawkins  commences  his  narrative  with  all 
due  precision  and  formality,  as  follows: — 
Upon  Tuesday,  being  the  9th  of  March, 
1669,  I  went  to  Aylesbury,  and  got  thither 
about  four  of  the  clock  in  the  afternoon,  and 
about  the  same  time  came  in  the  reverend 
judges,  viz.  Sir  Matthew  Hale,  Knt.  (then 
Lord  Chief  Baron  of  his  Majestv'-"s  Coiut  of 
Exchequer,  but  now)  Lord  Chief  Justice  of 
England :  and  Hugh  Windham,  Serjeant  at 
Law. 

And  upon  Wednesday,  the  10th  of  March, 
the  assizes  began,  and  in  the  afternoon  of  the 
same  day,  Larimore,  by  the  advice  of  Sir 
John  Croke,  who  had  then  got  leave  to  come 
to  the  assizes,  carried  his  bill  of  indictment 
against  me,  to  the  grand  jury.  [We  need 
not  transcribe  the  names  of  the  grand  jury- 
men, who  in  this  case  were  nineteen  in  nmu- 
ber  :  they  are  never  fewer  than  twelve,  nor 
more  than  twenty-three ;  and  twelve  of  them 
at  least  must  agree  in  finding  the  indictment.] 

These  were  the  gentlemen  of  the  grand 
inquest  for  the  body  of  the  county  of  Buck- 
ingham ,  and  unto  them  the  aforesaid  Lari- 
more exhibited  his  bill  of  felony  against  me: 
the  sum  and  substance  of  itwas  as  followeth : — 

The  grand  inquest  of  our  Sovereign  Lord 
the  King,  upon  their  sacred  oaths,  present,  that 
Robert  Hawkins,  late  of  Cliilton,  in  the 
county  aforesaid,  clerk,  did  upon  the  ISth 
September  in  the  twentieth  year  of  the  reign 
of  our  Sovereign  Lord  Charles  II.,  by  the 
grace  of  God,  &c.,  with  force  and  anns,  &c., 
at  Chilton  aforesaid,  in  the  county  aforesaid, 
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two  gold  rings,  each  of  them  at  the  value  of 
10*. ;  one  white  Holland  apron,  of  the  value 
of  Is.  Gd. :  two  pieces  of  gold,  each  of  them 
at  the  value  of  10*. ;  and  19s.  in  silver,  of  the 
goods  and  chattels  of  Henry  Larimore,  in  the 
parish  and  county  aforesaid,  then  and  there 
being  found,  and  there  feloniously  he  did 
steal,  take,  and  carry  away,  contrary  to  the 
peace,  &c. 

This  Bill  was  signed  by  the  .Grand  Jury, 
Billa  Vera  [the  ancient  fonn  of  indorsement, 
for  which  the  English  A  True  Bill  is  now 
usually  substituted] ,  and  returned  to  my  Lord 
Chief  liaron  Hale,  who  then  sat  on  the 
Crown  side,  or  upon  life  and  death,  about 
six  of  the  clock  at  night. 

Upon  Thursday  the  11th  of  March,  1G69, 
my  Lord  Chief  Baron  came  to  the  Hall  about 
eight  of  the  clock  in  the  morning,  and  the 
Court  being  set,  I  rendered  myself  willing  to 
be  tried  according  to  the  laws  of  this  king- 
dom. And  when  the  Clerk  of  the^A.ssizessaw 
me  bow  to  the  Court  he  then  informed  my 
Lord,  and  said.  This  is  Mr.  Hawkins,  who 
stands  indicted  for  felony  ;  and  then  the  Clerk 
of  the  Arraignmeiits  read  the  bill,  which  was 
signed  and  returned  as  aforesaid ;  and  then  I 
was  set  to  the  bar,  without  any  other  pri- 
soners. 

He  was  then  arraigned  in  the  usual  form, 
and,  when  he  had  pleaded  Not  Guilty,  the 
names  of  fifteen  jurymen  were  called  over, 
two  being  challenged  by  the  prisoner,  who 
had  been  informed  they  were  no  friends  to 
the  Church  of  England;  and  a  third  by 
Larimore,  the  prosecutor,  "  contrary,'"  says 
Hawkins,  "  to  custom,  without  showing  any 
reason,  he  being  a  neighbour  that  knew  us 
both,  and  the  business,  better  than  any  of  the 
rest  of  the  jurors."  Hale  did  not  in  this 
instance  inform  the  prisoner,  as  Chief  Justice 
Pemberton  did  Count  Konigsmark,  how  he 
might  force  the  prosecutor  to  give  a  reason 
for  his  challenge,  upon  the  validity  of  which 
it  would  be  for  the  Court  to  decide,  by 
challenging  all  the  rest  of  the  array.  Upon 
this  point  Blackstone  says  : — "  It  is  held  that 
the  king  need  not  assign  his  cause  of  chal- 
lenge till  all  the  panel  is  gone  through, 
and  unless  there  cannot  be  a  full  jury  with- 
out the  person  so  challenged.  And  then,  and 
not  sooner,  the  king's  counsel  must  show  the 


cause  ;  otherwise  the  juror  shall  be  sworn." 
In  fact  then  it  would  appear,  that  if  the 
prisoner  shall  exhaust  his  legal  number  of 
peremptory  challenges,  which  is  held  to  be 
only  twenty,  without  having  gone  through 
the  whole  panel,  the  device  suggested  by 
Pemberton  will  fail  of  its  efl'ect ;  the  king, 
or,  in  other  words,  the  prosecutor,  will  have 
his  peremptory  challenge  as  well  as  the  pri- 
soner. 

The  jury  having  been  sworn,  twenty-two 
witnesses  for  the  prosecution  were  called  by 
the  crier  ;  and  after  the  indictment  had  been 
again  read,  Henry  Larimore,  tlie  prosecutor, 
was  first  examined.  While  the  prisoner 
took  pen,  ink,  and  paper  to  take  notes  at  the 
bar, 

Larimore  said.  May  it  please  your  Honour, 
my  Lord,  upon  Friday  the  18th  of  September, 
in  the  year  of  our  Lord,  1668,  between  twelve 
and  one  o'clock  at  noon,  I  locked  my  doors 
fast,  and  left  nobody  in  my  house,  putting 
the  keys  in  my  pocket.  I  went  to  a  hemp- 
plot,  about  two  furlongs  from  my  house,  to 
pluck  hemp;  where  I  and  the  rest  of  my 
family  continued  till  an  hour  and  a  half  of 
sunset,  and  then  coming  home,  found  my 
doors  wide  open;  so  I  went  in,  and  run  up 
the  stairs  into  my  chamber  (or  upper  loft, 
over  my  inward  chamber,  where  I  lie).  I 
then,  hearing  a  noise  in  the  chamber  where  I 
lie,  just  under  me,  peeped  down  through 
some  of  the  chinks  of  the  loft-boards;  there 
I  saw  this  Mr.  Hawkins  (pointing  with  his 
left  hand  towards  me,  but  having  his  face 
all  that  time  towards  the  judge)  ransacking 
and  rifling  of  a  box,  in  whicli  box  was  then, 
amongst  other  goods,  one  white  Holland 
apron,  a  purse,  and  in  that  purse  was,  at 
that  time,  two  gold  rings,  each  of  them  of  the 
value  of  10s.,  two  ten  shilling  pieces  of  gold, 
and  19s.  in  silver,  all  the  which  said  gold 
rings,  gold  and  silver  (except  one  small  piece 
of  silver  or  two)  I  th^i  saw  this  Mr.  Hawkins, 
that  is  now  the  prisoner  at  the  bar,  take  and 
turn  out  of  this  very  purse,  which  I  do  now 
show  unto  your  honour;  and  he  did  then 
steal  and  carry  away  all  the  foresaid  rings 
and  money,  with  the  said  Holland  apron. 
All  these  things,  my  Lord,  I  saw  him  take 
out  of  my  box  and  purse,  for  I  was  all  that 
time  looking  through  the  chinks  of  the  board. 
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And  -when  I\Ir.  Hawkins  heard  some  noise 
above,  I  further  saw  the  prisoner  now  at  the 
bar  go  out  of  my  said  lower  room  where  my 
box  was,  and  glanced  by  the  stair-foot  door, 
and  so  run  out  of  my  house,  Avith  a  great 
bunch  of  keys  in  his  hand,  down  my  yard, 
and  hid  himself  in  a  close  where  there  were 
some  beans  and  weeds.  All  this,  my  Lord, 
I  saw  with  my  own  eye.  Moreovei',  my 
Lord,  I  having  a  warrant  from  Sir  Richard 
Piggot  to  search  for  the  said  rings  and  money, 
&c.,  I  did  upon  the  next  day  (it  being  Satur- 
day, and  the  19th  of  September)  after  Mr. 
Hav/kins  had  robbed  me,  call  Richard 
Mayne,  jun.,  the  constable,  and  Mr.  Thos. 
Beamsly,  tithing  man,  with  some  others  of 
our  town,  to  search  Mr.  Hawkins's  house  for 
my  said  money  and  goods,  which  the  day 
before  I  saw  him  steal  from  me ;  but  he  re- 
fusing to  open  his  doors  or  to  let  us  search, 
when  we  saw  that,  the  constable  broke  open 
his  doors,  and  then  we  went  in,  and,  searching 
his  liouse,  I  did  then  find  in  an  inward  room 
below  stairs,  in  a  basket  hanging  on  a  pin 
(put  amongst  papers  and  rags,  and  other 
trumpery)  this  gold  ring,  and  this  five-shil- 
ling piece  of  silver.  And  I  do  swear  that 
this  ring  and  piece  of  silver  is  one  of  the 
same  rings  and  pieces  of  silver  which  the 
day  before  I  saw  the  prisoner  now  at  the  bar 
take  out  ot  this  very  purse,  it  being  Friday 
the  18th  of  September,  and  an  hour  and  a 
half  before  sun-set. 

This  was  the  sum  and  substance  of  Lari- 
more"s  evidence,  whereupon  my  Lord  Cliief 
Earon  asked  Larimore  these  questions. 

L.  C.  Baron  Bale. — Are  you  sure,  Lari- 
more, that  you  left  your  doors  locked  when 
you  went  out  to  pluck  hemp  ? 

Larimore. — Yes,  my  Lord  ;  I  am  sure  I  did. 

L.  C.  5.— When  ? 

Lar. — Between  twelve  and  one  o'clock  at 
noon. 

L.  C.  B. — Upon  what  day  was  it? 

Lar. — It  was  upon  the  18th  of  September 
last  past,  my  Lord. 

L.  C.  B. — Upon  what  day  of  the  week 
was  it? 

Lar. — It  was  upon  a  Friday,  my  Lord. 

L.  C.  B. — In  what  year  was  it? 

Lar. — It  was  in  the  year  of  our  Lord  1668, 
my  Lord. 


L.  C.  B. — Are  you  sure  that  your  chamber- 
door,  where  your  box  stood,  was  locked  at  that 
time. 

Lar. — I  cannot  certainly  tell,  my  Lord.j 

L.  C.  5.— Was  the  box  locked  at  that 
time? 

Lantnore  to  this  question  paused  a  while, 
and  gave  no  answer. 

Marshal. — My  Lord  desires  to  know  whe- 
ther your  box  was  locked  at  that  time  when 
you  lost  your  money  and  goods  out  of  it. 

Lar. — It  was  locked,  my  Lord. 

Clerk. — Was  it  at  that  time  locked,  by  the 
oath  you  have  taken  ? 

Lar. — It  was  locked,  if  it  shall  please  your 
honour. 

L.  C.  B. — Were  the  locks  of  tlie  doors  and 
box  broken  ? 

Lar. — My  Lord,  I  cannot  certainly  tell ; 
but  I  do  believe  that  they  were  picked  open 
with  some  pick-lock  or  false  key. 

L.  C.  B. — Did  5'ou  see  him,  that  is  now 
the  prisoner  at  the  bar,  in  your  house  at  that 
time,  and  in  that  posture,  by  the  oath  you 
have  taken  ? 

Lar. — I  did  then  see  jhim,  that  is  now  the 
prisoner  at  the  bar,  in  my  house,  my  Lord,  as 
I  said  before. 

L.  C.  B. — At  what  time  of  the  day  was  it 
that  you  saw  him  in  your  house  ? 

Lar. — It  was  an  hour  and  half  before  sunset. 

L.  C.  B.  said  to  me,  Sir,  will  you  ask  La- 
rimore any  questions  before  we  call  more 
witnesses? 

Hawkins. — Yes,  my  Lord,  if  I  may  have 
leave. 

L.  C.  B. — Sir,  you  may  proceed  to  your 
questions. 

Hawkins. — I  humbly  thank  your  Honour. 

Hawkins. — I  pray,  my  Lord,  ask  Larimore 
if  he  be  sure  that  I  am  the  person  that  robbed 
him. 

L.  C.  B. — Larimore,  answer  to  the  ques- 
tion. 

Lar. — Yes,  my  Lord ;  I  am  sure  he  is  the 
person  tliat  robbed  me,  for  I  know  him  very 
well. 

Hawk. — Why  did  you  say  before  Sir  John 
Croke,  when  I  was  before  him,  that  you  could 
not  say  that  I  had  stolen  them  ? 

Lar. — I  said  no  such  thing ;  this  all  that 
were  there  can  justify. 
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Hawk. — My  Lord,  I  desire  to  know  of  La- 
rimore,  if  lie  be  sure  that  it  was  upon  a  Fri- 
day, and  the  18th  of  September,  16G8,  and  in 
an  hour  and  half  before  sun-set,  when  he  saw 
me  in  his  house  robbing  him, 

Lar.  replied,  that  it  was  upon  that  day  and 
time,  as  near  as  he  could  guess. 

Hawk. — Why,  when  Larimore  found  his 
doors  open,  which  he  expected  to  have  found 
locked,  did  he  not  call  some  of  his  neighbours 
to  assist  him  in  searching  his  house,  and  to  se- 
cure me,  or  any  other  person  which  he  might 
find  robbing  him,  rather  than  to  run  up  stairs 
by  himself  to  alarm  any  person  that  was  in 
his  house,  and  thereby  giving  them  opportu- 
nity to  escape  ? 

LMr.  said,  he  did  not  then  so  well  consi- 
der of  it  as  now ;  but  being  willing,  seeing 
his  doors  open,  ran  up  the  stairs  to  know 
what  the  matter  was,  and,  looking  through 
the  chinks  of  the  loft,  saw  me  in  his  house,  as 
aforesaid. 

Hawk. — Larimore,  did  you  speak  to  me 
when  you  saw  me,  or  endeavour  to  stay  me  ? 

Lar.  replied,  that  he  was  for  that  time  so 
amazed,  that  he  could  not  speak  to  me. 

Hawk. — My  Lord,  I  think  he  is  still  in 
great  amazement. 

Hawk. — Was  my  house  the  first,  or  the 
only  house  you  searched  '? 

Lar.  replied.  No. 

Hawk. — If  you  saw  me  commit  the  rob- 
bery in  your  house,  why  then  didj  you 
search  other  houses  for  the  goods  which  you 
saw  me  steal  V 

Lar.  replied  to  this,  that  he  had  been  rob- 
bed at  several  other  times. 

Hawk. — Why  did  not  you  then  rather  send 
out  hue  and  cries  to  apprehend  any  person, 
than  to  search  m-y  house ;  and  why  did  not 
you  charge  me  with  flat  felony  before  Sir 
Richard  Pigott,  of  whom  you  had  your  war- 
rant, if  you  saw  me  rob  you  ? 

Lar.  to  these  questions  made  no  direct  an- 
swer. 

L.  C.  B. — Mr.  Hawkins,  will  you  ask  Lari- 
more any  more  questions? 

Hawk. — No,  my  Lord,  not  at  present ;  but 
when  I  come  to  my  defence,  I  hope  I  shall  be 
heard. 

L.  C.  B. — You  shall  be  heard  at  large, 
and  so  shall  they. 


Hawk. — I  humbly  thank  your  lionour. 

Clerk  Ass. — Larimore,  who  shall  be  next 
called? 

Lar. — Call  Henry  Larimore  the  younger. 
[Son  of  the  last  witness:  he  is  described  by 
Hawkins  as  "  near  twenty  years  old,  and  lot 
baptized."] 

Clerk. — Crier,  call  Henry  Larimore  :he 
younger  :  who  answered.  Here,  Sir. 

Marshal. — Lay  your  hand  upon  the  book  ; 
look  upon  the  prisoner. 

Hawk. — My  Lord,  may  I  be  heard  a  word"" 

L.  C.  B. — Yes,  Sir,  you  may  go  on. 

Hawk. — I  humbly  thank  yovxr  honour. 

Hawk. — My  Lord,  is  it  usual  to  admil 
persons  that  are  not  baptized  to  give  evidence 
upon  a  trial  of  life  and  death  ?  for  that  per* 
sou  which  is  now  about  to  be  sworn,  I  supi 
pose,  is  not  baptized.  ! 

L.  C.  B. — Sir,  a  person  that  is  not  baptize^ 
may  be  sworn,  and  give  evidence,  in  cases  of 
felony. 

Hawk. — My  Lord,  I  submit,  but  am  not  full+ 
satisfied  in  it ;  and  if  occasion  be  I  shall  cra-vl 
counsel  in  that  point,  it  being  matter  of  lavi 
and  not  of  fact.  [Anciently,  the  assistancl 
of  counsel,  except  only  to  argue  points  rf" 
law,  was  rigorously  denied  to  a  prisoner  in  ajl 
cases  of  felony.  In  practice,  however,  thjt 
rule  had  been  gradually  so  far  relaxed,  thlit 
counsel  was  generally  allowed  to  suggest  I) 
the  prisoner  what  questions  to  ask  with  r- 
spect  to  matters  of  fact,  or  even  actually  :o 
examine  and  cross-examine  the  witnesses  h: 
him.  But  although  the  right  of  making  i 
full  defence  by  counsel  was  granted  to  persoi 
accused  of  high  treason  in  1696,  it  was  no 
till  1837  that  the  same  measure  of  justice  w^ 
extended  to  all  other  felonies,  and  it  is  onl*^ 
since  the  latter  date  that  the  practice  c" 
counsel  addressing  the  jury  in  the  prisoner^ 
defence,  on  a  trial  for  any  other  felony  e: 
cept  treason,  has  been  known.  IMeanwhil 
in  trials' for  misdemeanours,  or  ofl'ences 
punishable  capitally,  prisoners  had  alwas 
enjoyed  this  privilege.  The  notion  perhap 
was  that  when  a  man's  life  was  in  danger  e 
would  have  his  faculties  so  much  on  tje 
alert  as  not  to  need  any  aid  in  making  Is 
defence;  but  that  if  he  only  ran  the  risk^f 
being  wliipt,  or  imprisoned,  or  fined 
might  probably    feel  little  interest   in 
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case,  and  not  take  the  trouble  to  do  himself 
justice.] 

L.  C.  B. — The  Jury  may  consider  of  it. 
"   Hawk. — My  Lord,  I  doubt  not  but  they 
will  weigh  of  what  validity  the  oath  and 
evi'lence  of  such  a  person  is. 

larlmore,  Jun. — My  Lord,  upon  the  18th  of 
September,  I  came  home  a  little  after  my  fa- 
ther, and,  coming  in  the  yard,  I  saw  this  Mr. 
Haivkins  that  is  now  at  the  bar  run  out  of 
ny  father's  house  with  a  great  bunch  of  keys 
ii  his  hand,  and  run  down  my  father's  yard, 
aid  hide  himself  in  a  close  with  beans  and 
veeds ;  and  when  I  came  into  my  father's 
louse  I  asked  him  what  Mr.  Hawkins  did 
tiere  ;  he  answered  me  that  he  had  done  too 
nuch  there,  for  he  had  robbed  him. 
L.  C.  B. — What  day  of  the  week  was  it  ? 
Lar.  Jun. — It  was  upon  a  Friday. 
L.  C.  B. — In  what  year  was  it  ? 
La}\ — It  was  this  last  September,  my  Lord. 
L.  C.  B. — Will  you  ask   him  any   ques- 
tbns  ? 

Hawk. — Yes,  my  Lord,  if  I  may  be  per- 
nitted. 

L.  C.  B. — You  may  proceed  to  your  ques- 
ti)ns. 

Hawk. — Larimore,  are  you  sure  that  I  am 
tb  person  which  you  saw  run  out  of  your 
faher's  house  ? 

Lar. — Yes;  I  am  sure  that  you  are  the 
sane  person  that  I  then  saw  run  down  my 
faher's  yard. 

^awk. — What  time  of  the  day  was  it  when 
yu  saw  me  ? 

La)'. — It  was  an  hour  and  a  half  before  the 
sn  was  down. 

Hawk. — Was  your  father  within  when  you 
cme  there? 

Lar. — Ke  was  within  when  I  came  there, 
ad  I  asked  him  as  aforesaid. 
^^Hawk. — Did  your  father  say  no  more  to 
yu  than  what  you  have  related  ?     And  did 
nt  he  inquire  which  way  I  ran  or  went? 

Lar. — He  said  no  more,  but  that  you  had 
robed  him. 

Hawk. — My  Lord,  and  you  of  the  Jury,  is 
itikely  that  when  the  father  had  seen  me 
CQimit  a  robbery  in  his  house,  and  the  son 
coning  in  immediately  upon  it,  that  the 
faier  would  not  ask  of  him  which  way  I 

Wftt? 


Hawk. — My  Lord,  I  have  done  with  him 
at  present. 

Lar.  Se?i. — My  Lord,  pray  let  Joan  Eeam- 
sly  be  called  next.  [She  was  sister  of  Lari- 
more, sen.,  and  wife  of  Thomas  Beamsly,  the 
tithing-man.] 

Clerk. — Crier,  call  Joan  Beamsly. 

Crier.  —  Joan  Beamsly.  She  answered, 
Here,  Sir. 

Joan  Beamsly. — May  it  please  your  ho- 
nour my  Lord,  upon  Friday  the  18th  of 
September  last  past,  about  an  hour  and  a  half 
before  sunset,  as  I  was  going  to  milking,  in 
the  street  near  Larimore's  house,  I  met  Henry 
Larimore  the  yoimger,  and,  being  at  that  time 
much  h'oubled  with  the  tooth-ache,  I  told 
him  of  it,  desiring  him  to  help  me  to  some  hot 
water,  for  I  believed  that  might  give  me  some 
ease;  Larimore  replied,  that  if  I  would  go 
with  him  to  his  father's  house  he  would  help 
me  to  some :  so,  going  both  together,  we  saw 
this  Mr.  Hawkins,  that  is  now  the  prisoner  at 
the  bar,  run  out  of  Larimore's  house,  with  a 
great  bunch  of  keys  in  his  hand,  and  run 
down  Larimore's  yard  into  a  close  of  beans 
and  weeds,  and  there  hide  himself;  and,  when 
we  came  into  Larimore's  house,  I  there  heard 
young  Larimore  ask  his  father  what  Mr.  Haw- 
kins did  there  ?  Larimore  told  his  son  that 
he  had  done  too  much  tliere,  for  he  had  robbed 
him. 

When  my  Lord  Chief  Baron  Hale  heard 
how  these  three  Avitnesses  agreed  in  tlieir  evi- 
dence, he  said,  Here  is  enough  sworn,  if  be- 
lieved, to  hang  twenty  men. 

Hawk. — I  doubt  not  but  to  clear  myself, 
notwithstanding  their  evidence,  if  I  may  be 
heard. 

//.  C.  B. — You  shall  be  heard. 

Haivk. — I  Immbly  thank  your  honour. 

L.  C.  B. — Larimore,  have  you  any  more 
witnesses'? 

I^ar. — Yes,  if  it  may  please  your  honour, 
a  threat  many  more. 

/..  C.  i?.— Who  are  they?     CaU  them. 

Lar. — Call  Richard  Mayne,  Constable. 

Mayne. — -My  Lord,  upon  Saturday  tlie 
19th  of  September  last  past,  came  Henry  Lari- 
more, senior,  to  me,  and,  giving  me  a  wan-ant 
from  Sir  Richard  Pigott  to  search,  com.- 
manded  me  (amongst  others)  to  search  Mr. 
Hawkins  for  some  money  and  goods  which  he 
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had  lost ;  ami  when  I  saw  liis  wairaut,  I  went 
to  Thomas  Beamsly,  the  tithiug-man,  and 
charged  him,  with  three  or  four  others,  to  assist 
me;  and  coming  to  Mr.  Hawkins's  house,  he 
denying  to  open  his  doors,  I  broke  them  open, 
and  I  went  into  his  house,  and  Henry  Lari- 
more,  senior,  did  lind  in  a  basket  this  gold 
ring  and  five-shilling  piece  of  silver  (Mr. 
Hawkins  himself  being  by  whilst  he  found 
them).  So  we  had  him  before  Sir  John  Croke, 
who  committed  him  to  prison,  and  so  on  Sun- 
day morning  we  brought  him  to  Ailesbury. 

This  also  was  sworn  by  Dodsworth  Croke, 
Esq.  [eldest  son  of  Sir  John  Croke],  Thomas 
Beamsly,  and  young  Larimore. 

On  his  cross-examination  by  the  prisoner 
this  witness  acknowledged  that  when  Lari- 
more gave  him  the  warrant  he  did  not  desire 
him  to  search  Hawkins's  house  in  particular, 
nor  did  he  say  that  he  had  seen  him  commit 
the  robbery.  It  was  Larimore  himself  that 
found,  or  pretended  to  find,  the  ring  and  the 
five-shilling  piece  in  the  basket;  and,  ac- 
cording to  Mayne,  the  prisoner  was  in  the 
room  when  they  were  found;  but  "this,"' 
says  Hawkins,  "  was  proved  false  by  Mr. 
Charles  Wilcox  and  Nicholas  Faulkner,  which 
persons  kept  me  in  the  Hall  whilst  they  pre- 
tended to  find  them  in  the  buttery."'  It  is 
not  very  clear  whether  this  counter-evidence 
was  given  now,  or  at  a  later  stage  in  the  ti'ial ; 
but  it  appears  that  Avhat  Hawkins  asserts  was 
proved.  The  prisoner  further  asked  Mayne 
why  he  forced  him  to  go  before  Sir  John 
Croke,  who  he  knew  was  his  adversary;  to 
which  the  Constable  answered  "  We  did  not 
force  you  before  him  ;''  and  here  also  he  was 
flatly  contradicted  by  the  evidence  of  numer- 
ous witnesses  called  by  Hawkins,  who  had 
seen  what  took  place.  The  cross-examination 
of  Mayne  concluded  thus  : — 

Hawk. — Constable,  why  did  you  advise 
the  gaoler,  Mr.  Burch,  to  load  me  well  Avith 
irons  ? 

Co)ist. — I  did  not  advise  him  do  so. 

Hawk. — Pray,  my  Lord,  ask  the  gaoler, 
Mr.  Burch,  what  the  Constable  said  to  him 
wlien  he  brought  me  thither. 

Cfe-zyt.— Mr.  Burch,  inform  the  Court  what 
the  Constable  said  to  you  when  he  brought 
Mr.  Hawkins  to  you  as  a  prisoner. 
.     Gaoler. — My  Lord,  Avhen  the  Constable  de- 


livered Mr.  Hawkins  to  me  on  Sunday  morn- 
ing, he  said  that  Mr.  Hawkins  Avas  a  notorious 
picklock,  and  that  he  was  confident  he  covdd 
pick  every  lock  about  the  prison,  and  therefore 
he  advised  me  to  watch  him  narrowly  and 
load  him  well  with  irons. 

Thontas  Beamsly,  Tithing-man,  who  Avas 
brother-in-law  to  the  prosecutor,  was  next 
called ;  but  his  evidence  was  merely  a  repeti- 
tion of  that  of  the  preceding  witness.  On  his 
cross-examination  he  swore  that  he  did  not 
remember  having  any  discourse  at  all  with 
Mr.  Wilcox  concerning  the  time  when  his 
brother-in-law  had  lost  the  ring  and  tlie  five- 
shilling  piece ;  but  Wilcox  himself  sv/ore 
that  on  the  19th  of  September,  immediately 
after  the  enh-y  had  been  made  into  the  pri- 
soner's house,  Beamsly  had  told  him  that  he 
had  been  informed  by  Larimore  that  the  arti- 
cles had  been  lost  before  the  difference  began 
betwixt  him  and  Hawkins,  which  was  ia 
Michaelmas  tei-m  1667.  It  was  further  proved 
by  other  witnesses,  that  Larimore  stated  upon 
oath  to  Sir  John  Croke,  when  he  carried 
Hawkins  before  him  to  be  committed,  that  he 
had  lost  the  articles  about  a  month  before  that 
day,  or,  in  other  words,  about  the  19th  of 
August.  And  finally,  Sir  Richard  Pigott, 
the  justice  who  had  granted  the  search-war- 
rant, declared  that  Larimore  when  he  applied 
for  it  told  him  merely  that  Hawkins  was  one 
of  several  personswhom  he  suspected  of  having 
taken  his  ring  and  his  five-shilling  piece. 

We  give  the  remainder  of  the  evidence  for 
the  prosecution  at  full  length,  as  it  stands  in 
the  prisoner's  own  graphic  report : — 

L.  C.  B. — Larimore,  have  you  any  more 
witnesses  ? 

Lar. — Yes,  my  Lord. 

L.  C.  5.— Call  tliem ;  who  are  they  ? 

Lar. — Call  Margaret  Larimore. 

Margaret^  the  wife  of  Henry  Larimore,  being 
sworn  said.  That  when  she  was  a  servant  to 
Larimore,  which  now  is  her  luisband,  she 
had  seen  Mr.  Hawkins,  at  several  unseason- 
able hours  in  the  night  (when  her  master  was 
in  bed)  lying  lurking  in  and  about  her  mas- 
ter's house,  yard,  windows,  and  doors,  and 
said  that  she  believed  he  lay  there  for  no  good 
intent. 

Hawk. — My  Lord,  may  I  ask  this  woman 
a  question  or  two  '^^ 
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L.  C.  B. — You  may  do  so  if  you  please. 

Hawk. — At  what  time  was  it,  Margaret 
Larimore,  that  you  saw  me  lurking  in  your 
master's  yard,  as  you  have  said  { 

Marg.  Lar. — It  was  in  the  night-time. 
!     Hawk. — But  how  long  may  it  be  since  ?  ^ 

jMarg.  Lar. — I  can"t  tell ;  it  might  be  about 
the  time  that  my  master  was  robbed.  (Here 
Larimore  prompts  his  wife,  which  I  told  my 
Lord,  for  which  he  checked  him.) 

Hawk. — Did  you  speak,  or  call  to  me,  when 
you  saw  me  there  ? 
^Mat-g.  Lar. — No,  for  I  was  affrighted  at  it. 

This  same  was  also  sworn  by  Richard 
Mantill,  alias  Miles,  son-in-law  to  the  said 
Larimore,  and  also  by  William  his  son,  which 
lor  brevity  sake  1  omit  farther  to  relate. 

L.  C.  B. — Larimore,  have  you  any  more? 

Lar. — Yes,  my  Lord,  to  prove  that  this  ring 
and  five-shilling  piece  is  mine. 

X.  C.  B. — Call  them  :  who  are  they  ? 

Lar. — Esquire  Dodsworth,  Sir  John  Croke's 
eldest  son,  and  Mr.  Good,  minister  of  Long 
Crendon,  my  Lord. 

Clerk. — Crier,  call  Dodsworth  Croke,  Esq., 
and  Edward  Good,  of  Long  Crendon,  clerk. 
Both  answered.  Here,  Sir.  They  both  being 
sworn, 

Mr.  Dodsworth  Croke  said  as  followeth, 
(taking  the  ring  in  his  hand,  turned  it  up  and 
down  and  looked  very  narrowly  upon  it  within 
and  without,  and  put  it  upon  his  finger  and 
pulling  it  off  several  times  in  the  face  of  the 
court  and  country ;  he  then  informed  my 
Lord)  That  he  was  confident  that  this  wasLari- 
more's  ring ;  and  for  his  proof  and  credit  tells 
the  Court  that  he  had  pawned  it  to  Larimore. 

3Ir.  Good  ["a person,"  says  Hawkins,  "that 
committed  a  riot  and  forcible  entry  upon  my 
church  at  Chilton"]  took  the  five-shilling 
piece  into  his  hand,  and  swore  that  he  being 
at  Buckingham  last  sessions,  about  some 
trouble  which  I  put  him  to,  he  then  wanting 
some  money  did  pawn  a  five-shilling  piece  to 
this  Larimore  for  other  money ;  and  he,  de- 
siring of  him  to  take  care  that  he  had  the  same 
piece  again,  Larimore  told  him  that  he  put  a 
mark  upon  it :  so,  seeing  a  mark  upon  this 
five-shilling  piece,  he  swore  tiiat  he  did  verily 
believe  that  this  was  the  same  five-shilling 
piece  which  he  had  pawned^  to  Larimore  at 
the  sessions  before. 


L.  C.  B.  said  to  me,  Sir,  if  you  will  ask 
the  witnesses  any  questions,  you  may. 

Hawk. — I  humbly  thank  your  honour  for 
that  freedom ;  but  I  do  humbly  conceive  that 
the  proving  of  the  last  point,  viz.,  that  the 
ring  and  five-shilling  piece  was  either  Lari- 
more's  own  goods,  or  pawned  to  him,  is  not 
much  material  to  my  case ;  for  I  am  free  to- 
confess  as  much  as  I  can  have  ground  to  be- 
lieve, which  is,  that  Larimore  miglit  have  the 
ring  and  five-shilling  piece  of  silver  in  his 
possession ;  but  the  charge  against  me  is,  that 
I  stole  them  from  him,  which  I  do  fiatly  deny, 
and  do  not  doubt  of  clearing  myself  when  I 
come  to  my  defence,  if  I  may  be  heard. 

L.  C.  B. — Sir,  you  need  not  question  but 
you  shall  be  heard. 

Hawk. — I  humbly  thank  your  honour,  and 
crave  your  leave  to  be  heard  a  word  or  two 
(if  it  be  not  unseasonable). 
L.  C.  B. — You  may  go  on. 
Hawk. — May  it  please  your  honour  and 
the  Jury  to  take  notice  that  Mr.  Good  swears 
he  believes  this  to  be  the  five-shilling  piece- 
that  he  pawned  to  Larimore  last  sessions  at 
Buckingham,   but  I  desire  to  know  if  Lari- 
more swears  that  this  is  that  piece  which  Mr. 
Good  pawned  then  to  him,  for  he  best  knows. 
L,  C.  B. — Larimore,  what  say  you  to  that? 
Lar. — jMy  Lord,  I   do  swear  that  this  is 
the  same  five-shilling  piece  which  Mr.  Good 
pawned  to  me  the  last  sessions  at  Bucking- 
ham. 

Hawk. — Then,  my  Lord,  and  the  Jury,  be 
pleased  to  observe,  that  sessions  was  held 
upon  the  9th  and  10th  of  July,  1G68,  but  the 
difterence  between  me  and  Larimore  (for 
tithes)  was  begun  in  Michaelmas  term  1667 ^ 
which  is  near  nine  months  before  that  ses- 
sions; and,  notwithstanding,  Larimore  did  say 
to  his  brother  Beamsly,  upon  the  19th  ot^ 
September,  that  he  had  lost  this  very  ring  and 
five-shilling  piece  of  silver  before  the  differ- 
ence began,  which  is  impossible,  my  Lord,  as 
appears  l)y  the  oaths  of  Larimore  and  Mr. 
Good ;  for  how  could  he  be  robbed  of  that 
five-shilling  piece  nine  months  before  he  had 
it  ?  And  that  he  did  say  the  very  words  to 
his  brotlier  Beamsly  wej  have  already  proved 
by  the  testimony  of  Mr.  Wilcox. 

L.  C.  B.  said,  Mr.  Hawkins,  was  this  suit 
for  tithes  begun  by  you  against  this  Larimore 
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before  the  time  that  Larimore   swears  this 
felony  Avas  committed '? 

Hawk. — Yes,  my  Lord,  for  I  began  that 
suit  for  tithes  in  Michaelmas  term,  1007,  and 
Larimore  swears  that  I  robbed  him  upon  the 
18th  of  September,  lf)G8,  which  is,  my  Lord, 
about  a  year  after.  My  Lord,  it  is  an  easy 
way  thus  for  the  fanatics  to  pay  tithes ;  if 
they  can  but  hang  up  the  clergy,  they  may 
cease  all  their  future  pleading  for  liberty  of 
conscience. 

Now  Larimore  began  to  stumble  and  show 
his  malice  in  prosecuting  me  unjustly,  by 
his  multiplying  of  feigned  felonies,  where- 
with he  did  then  endeavour  to  load  me,  of 
which  I  appeared  innocent, 

L.  C.  B. — Larimore,  have  you  any  more  ? 

Lar.  —  Yes,  my  Lord ;  pray  call  John 
Chilton. 

Clerk. — Crier,  call  John  Chilton. 

Crier. — John  Chilton  :  who  answered, 
Here,  Sir  ;  and,  being  sworn,  my  L.  C.  Baron 
said  to  him.  Come,  Chilton,  what  can  you 
say  to  this  business? 

John  ChiUo?i  said,  My  Lord,  I  can  say  no- 
thing, but  that  I  am  paid  for  my  boots. 

L.  C.  5.— What  boots? 
'     Chil. — My  Lord,  I  am  paid  for  my  boots. 

L.  C.  B. — Our  business  is  not  now  about 
boots,  but,  however,  come  and  tell  me  what 
thou  meanest  by  them. 

Chil. — IVIy  Lord,  Mr.  Hawkins  brought  me 
a  pair  of  tops,  to  put  new  legs  to  them,  which 
I  did,  and  he,  coming  by  my  shop,  told  me 
he  wanted  his  boots;  I  replied,  they  were 
done  ;  but  I,  being  then  about  to  go  out,  did 
promise  Mr.  Hawkins  to  lay  them  in  my 
window,  so  that  he  might  take  them  as  he 
went  home,  which  accordingly  he  did ;  and 
when  I  came  home  I  went  to  Mr.  Hawkins, 
who  at  tliat  time  was  at  Sir  John  Croke's 
house,  where  he  contented  me  for  my  work 
before  we  parted  :  and  this  is  all  that  I  can 
say,  my  Lord. 

L.  C.  B. — What  is  this  to  the  purpose? 
Can  you  say  any  more,  Chilton  ?  If  you  can, 
go  on. 

Chil. — My  Lord,  Mr.  Hawkins  paid  me  hon- 
estly for  tlie  boots :  but  as  soon  as  he  began 
to  demand  the  tithes  of  [the  parish  of]  Chil- 
ton, and  did  sue  for  them,  then  they  lay  at 
me  night  and  day  to  have  me  charge  Mr. 


Hawkins  witli  flat  felony  for  stealing  the  said 
boots  out  of  my  slvop ;  J)ut  I  toltl  them  that 
I  laid  them  in  my  shop-window  for  him,  and 
did  1)id  him  take  them  as  he  came  back  ;  and 
he  paid  me  for  my  Avork,  and  therefore  I  can- 
not say  he  stole  them. 

L.  C.  B. — Who  were  they  that  desired  you 
to  charge  Mr.  Hawkins  with  the  stealing  of 
your  boots? 

Chil.  —  This  Larimore,  Mr.  Dodsworth 
Croke,  Richard  Mayne  the  constable,  Miles, 
and  John  Sanders  (who  is  since  dead,  my 
Lord). — Larimore  here  interrupted  Chilton, 
and  said,  My  Lord,  I  have  five  or  six  wit- 
nesses that  can  prove  that  all  this  is  false 
which  Chilton  hath  sworn. 

L.  C.  B.—Cail  them,  for  I  will  hear  all,  if 
I  sit  until  night. 

Then  Larimore  called  Dodsworth  Croke, 
William  Croke  [another  son  of  Sir  .John], 
John  Stop,  Thomas  Welch,  Samuel  Salter, 
and  William  Sanders.  All  these  being  sworn, 
the  sum  and  substance  of  their  evidence  was 
to  this  effect : — 

That  they  had  heard  Jolni  Cliilton  say,  that 
I  had  stolen  a  pair  of  boots  from  liim,  to 
which  Chilton  (being  then  upon  oath)  said 
that  Mr.  Hawkins  did  no  otherwise  than  what 
before  I  have  sworn;  and  he  further  added 
that  he  never  said  that  I  had  stolen  anything 
from  him,  for  he  liad  no  reason  for  it. 

L.  C.  B. — Did  this  Larimore  desire  you  to 
charge  this  Mr.  Hawkins  with  felony?  And 
when  did  he  desire  you  to  do  so  ? 

Chil. — My  Lord,  Larimore  and  the  rest 
that  I  have  named  desired  to  me  to  charge  Mr. 
Hawkins  with  flat  felony,  for  stealing  the  said 
boots,  as  soon  as  he  demanded  the  tithes  of 
Chilton ;  and  they  would  have  forced  me  to 
fetch  a  warrant  from  a  justice  of  peace  to 
search  for  tliem,  and  did  further  threaten  me, 
in  case  I  would  not  do  it,  that  Sir  Jolni  Croke 
would  indict  me  at  the  assizes,  as  one  acces- 
sory to  the  stealing  of  my  own  goods. 

L.  C.  B. — Was  Larimore  one  of  them? 

Chil. — Yes,  my  Lord,  and  he  said  that 
he  would  make  me  swear  that  Mr.  Hawkins 
had  stole  my  boots,  and  for  that  end  did  serve 
me  with  a  subpoena  to  be  here. — Here  Lari- 
more the  second  time  interrupted  Chilton,  and 
said.  My  Lord,  this  fellow  (pointing  at  John 
Chilton)  is  hired  by  Mr.  Hawkins  to  swear  this. 
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Chilton  replied,  No,  my  Lord,  I  am  not 
hired  by  Mr.  Hawkins  to  swear,  but  I  might 
have  been  hired  or  borne  out,  if  I  would  but 
swear  that  Mr.  Hawkins  stole  my  boots,  by 
one  Croxstone. 

L.  C.  B. — How!  what  is  that!  hired  or 
borne  out  to  s^vear  ?  By  whom,  and  how  ? 
Tell  me  the  story. 

Chiltoji. — My  Lord,  I  am  not  hired  to  swear 
by  Mr.  Hawkins ;  but,  if  I  would  swear  that 
he  stole  my  boots  out  of  my  shop,  I  might 
have  been  borne  out  in  so  doing.  For  Thos. 
Croxstone,  of  Weston-on-the-Green,  in  the 
county  of  Oxon,  told  me  upon  Monday  last, 
it  behig  the  8th  of  March,  1668,  that  if  I 
would  but  swear  what  he  would  have  me 
against  Mr.  Hawkins  (viz.  that  he  stole  my 
boots)  he  would  bear  me  harmless :  but  I 
replied,  that  it  went  against  my  conscience  to 
do  it.  I  added  further,  that  if  I  should  be 
so  wicked  as  to  swear  it,  Mr.  Hawkins  can 
prove  the  contrary  by  Mr.  William  Croke 
and  others ;  to  which  Larimore  replied,  that  I 
need  not  fear  what  Mr.  Croke  knew  in  that 
case,  for  he  is  one  of  us,  and  will  not  justify 
anything  that  may  tend  to  our  prejudice.  I 
further  told  him  that  I  durst  not  do  it ;  for,  if 
I  should,  Mr.  Hawkins  might  make  me  fly  the 
comitry,  as  Smart  did  Wheeler :  to  which 
Croxstone  replied,  that  if  I  would  swear  it 
he  would  bear  me  out  against  the  said  Mr. 
Hawkins  as  far  as  an  hundred  pound  would 
go,  and,  if  that  would  not  do,  as  far  as  five 
hundred  pound  would  go. 

L.  C.  B. — How!  bear  you  out  to  swear! 
What  Croxstone  is   this  that  would  do  so  ? 

Thos.  Croxstone  [described  in  the  list  of 
•witnesses  "as of  Weston-on-the-Green,  in  the 
county  of  Oxon,  yeoman"],  said,  My  Lord  I 
said  no  such  thing. 

L.  C.  B. — I  do  not  believe  it  to  be  true. 

Chilton  run  in,  and  said,  As  I  live  and 
breathe,  my  Lord,  Croxstone  did  say,  if  I 
would  swear  that  Mr.  Hawkins  stole  my  boots, 
he  would  bear  me  out,  as  1  said  before,  and,  if 
I  made  any  doubt  of  it,  he  would  give  me 
bond  to  make  good  his  promise. 

L.  C.  B.  said.  This  is  strange. 

Croxstone. — My  Lord  I  said  I  would  bear 
him  out  in  speaking  the  tivith,  and  no  other- 
wise. 

Hawk. — My  Lord,  may  I  be  heard  ? 


L.  C.  B. — Yes,  you  may  go  on. 

Hawk. — I  thank  your  honour.  My  Lord, 
pray  let  me  ask  Mr.  Croxstone  two  or  three 
questions. 

L.  C.  B. — So  you  may  ;  go  on. 

Hawk. — Mr.  Croxstone,  do  you  confess  that 
you  did  promise  to  bear  out  Chilton  (as  you 
said  before)  in  swearing  the  truth  ? 

Croxstone. — Yes,  Sir,  I  did,  and  no  other- 
wise. 

Hawk. — Was  it  not  about  the  boots  ? 

Croxstone. — Yes,  Sir,  it  was  so. 

Hawk. — Did  not  you  desire  Chilton  to 
sv\^ear  that  I  had  stolen  his  boots,  after  that 
he  had  told  you  I  had  paid  him  for  them, 
and  thereupon  promise  to  bear  him  out 
against  me,  in  100/.  or  500/.  ? 

Croxstone. — I  think  you  cannot  prove  it 
against  me. 

Hawk. — I  pray,  my  Lord,  and  you  of  tliis 
Jury,  consider  that  this  Chilton  is  one  of 
Larimore "s  witnesses,  and  swears  for  the  King, 
yet  he  swears  that  he  had  given  me  orders  to 
take  those  boots,  and  that  I  then  paid  him  for 
legging  of  them ,  and  that  he  had  repeated  this 
to  Larimore  and  Croxstone  several  times ;  and 
after  all  this,  Larimore  and  Croxstone,  with 
others,  used  their  utmost  endeavours  to  per- 
suade Chilton  to  charge  me  with  felony  for 
stealing  them,  and  Croxstone  promised  him 
to  bear  him  out  in  so  doing,  as  far  as  100/. 
would  go;  and  if  that  that  wotild  not  do,  as  far 
as  500/,,  and  give  him  bond  for  his  security, 
&c.  My  Lord,  if  this  amounts  not  to  a  sub- 
ornation, I  am  mistaken.  But,  my  Lord,  I 
have  two  witnesses  more  to  prove  the  same 
against  Mr.  Croxstone,  and  1  pray  that  they 
mav  be  heard. 

L.  C.i>'.— Who  are  they? 

Hawk. — Ann  Scoly.  and  John,  the  son  of 
Mr.  Thomas  Sanders.  Both  these,  being  called, 
justified  in  Court  M'hat  Chilton  had  sworn 
against  Mr.  Croxstone.  Upon  which  my 
Lord  Chief  Baron  said  to  Croxstone,  Come, 
you  did  ill  to  solicit  persons  to  swear  these 
things  which  you  knew  were  false;  and  'tis 
further  added,  that  this  made  not  for  the 
King,  but  rather  for  the  prisoner  at  the  bar. 
After  all  this,  a  rude  fellow  (Thomas  Welch) 
came  in  and  said,  My  Lord,  I  did  hear  Chil- 
ton say,  that  Mr.  Hawkins  had  stole  a  pair 
of  boots  from  him. 
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L.  C.  B. — What,  more  boots  still !  Come, 
Larimore,  have  you  any  more? 

Larimore  said,  Yes,  my  Lord,  one  Mr. 
Boyce.  Who,  being  sworn,  said,  That  at  a 
certain  time  he  coming  into  a  house  at  Chil- 
ton found  this  Mr.  Hawkins,  now  the  pri- 
soner at  the  bar,  and  one  James  Noble  (which 
Noble  was  then  drunk,  and  asleep  upon  a 
bed) ;  and  I  saw  Mr.  Hawkins  have  his  hand 
in  Noble's  pocket,  and  the  said  Noble  told 
me  that,  at  that  time,  he  lost  a  gold  ring  and 
a  piece  of  gold  out  of  his  pocket. 

L.  C.  B.  said  to  me,  Sir,  what  say  you  to 
that? 

Hawk. — My  Lord,  I  desire  to  know  if 
there  be  any  bill  or  indictment  against  me 
for  it. 

Clerk. — There  is  none,  my  Lord,  that  I  do 
know  of. 

Hawk. — I  desire,  my  Lord,  that  Noble  may 
be  sworn,  if  he  be  here. 

Lar. — He  is  not  here,  my  Lord. 

L.  C.  B. — Why  was  not  that  Noble  here 
himself  to  prosecute  ? 

Lar. — I  could  not  find  him,  my  Lord. 

Hawk. — I  desire  to  know  whether  Boyce 
came  hither  of  his  own  accord,  or  if  he  be 
subpoenaed  to  be  here;  if  so,  by  whom,  and 
who  bears  his  charges  ? 

Boyce. — I  was  subpoened  bj'^  Larimore,  and 
he  bears  my  charges,  my  Lord. 

Hawk. — How  long  was  it  since,  Mr.  Boyce, 
that  you  saw  my  hand  in  Noble's  pocket,  as 
you  said  before  ? 

Boyce. — It  may  be  near  two  years  ago,  my 
Lord. 

Hawk. — Did  you  see  me  pick  (or  take)  out 
of  the  said  Noble's  pocket,  the  said  ring,  or 
piece  of  gold,  or  anything  else? 

Boyce. — I  saw  your  hand  in  Noble's 
pocket,  but  did  not  see  you  take  anything 
out  of  it. 

Hawk. — Did  Noble  ever  tell  you,  that  I 
had  picked  his  pocket  of  the  said  ring,  or 
piece  of  gold,  or  anything  else? 

Boyce. — No;  but  said  he  lost  them  at  that 
time. 

Hawk. — But  you  say  that  Noble  was  drunk 
at  that  time ;  and^  if  so,  it  is  possible  he  might 
be  mistaken. 

Boyce, — So  he  was, — drunk,  and  asleep 
likewise. 


L.  C.  B. — I  think  you  were  all  drunk. " 

Hawk. — Boyce,  you  might  liave  done  well 
to  have  told  Mr.  Noble  of  this,  when  lie  told 
you  that  lie  had  lost  his  ring  and  piece  of 
gold.  But  can  you  say  anything  touching 
Larimore's  being  robbed,  or  do  you  know 
that  I  am  the  person  that  robbed  him  ? 

Boyce. — No,  not  I,  my  Lord ;  I  cannot 
charge  him. 

Hawk. — But  do  you  say  that  Larimore 
subpoenaed  you  to  be  here,  and  that  he  bears 
your  charges. 

Boyce. — Yes,  my  Lord,  and  so  he  does. 

Hawk. — Mr.  Boyce,  if  this  be  all  you  can 
say  for  Larimore,  you  will  hardly  requite  his 
charges ! 

Hawk. — My  Lord,  may  I  be  heard  as  to 
the  evidence  of  Boyce? 

L.  C.  B. — You  may  go  on. 

Hawk. — I  humbly  thank  your  honour. 

Hawk. — This  Boyce  sv/cars,  my  Lord,  that 
about  two  years  last  past  he  saw  my  hand  in 
Noble's  pocket,  and  that  Noble  told  him  he 
then  lost  a  gold  ring  and  a  piece  of  gold. 
]\Iy  Lord,  I  think,  with  submission  to  your 
honoiuv  and  the  Court,  I  am  not  bound  to 
answer  to  this  charge,  because  there  is  no 
indictment  exhibited  against  me  for  it,  nor 
is  Noble  himself  here  to  prosecute,  or  can 
Boyce  swear  that  I  picked  Noble's  pocket, 
or  that  Noble  ever  told  Boyce  I  did  (as  he 
himself  swears).  But,  my  Lord,  I  observe 
in  this  the  malice  of  Larimore's  heart,  as 
well  as  in  that  of  the  boots :  for  Boyce  swears 
that  he  can  say  notliing  to  Larimore's  bill  of 
robbery,  and  yet  he  forces  him  to  come  from 
London  hither,  to  start  a  senseless  story  about 
Noble's  ring  and  gold,  which  is  of  near  two 
years"  standing.  My  I  ord,  if  there  had  been 
any  truth  in  it,  why  was  not  Noble  himself 
here  to  prosecute  it?  And  why  did  he  let  it 
rest  so  long  ?  I  say  again,  my  Lord,  if  it  had 
been  true  that  I  had  picked  Noble's  pocket, 
and  if  Larimore  had  known  it,  I  pray,  my 
Lord,  and  you  of  the  jury,  what  had  that 
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?  But  my  Lord,  I  am  as 


clear  of  picking  Noble's  pocket,  as  I  am  of 
stealing  Chilton's  boots,  and  as  clear  of  both 
these  as  I  am  of  robbing  this  fellow  Larimore, 
that  no\7  calls  my  lil'e  in  question :  nay,  if 
he  can  fairly  prove  me  guilty  of  one,  I  am 
willing  to  sufter  as  guilty  of  all. 
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My  Lord,  I  am  bold  to  appeal  to  your 
Honour,  whether  it  be  a  fair  prosecution  in 
Larimore,  to  stir  up  Chilton  falsely  to  charge 
me  with  felony  in  stealing  his  boots,  when  I 
had  not  only  a  right  in  them,  but  also  leave 
from  him  to  take  them,  and  paid  him  for  his 
work,  which  Larimore  himself  knows.  Nay, 
my  Lord,  if  I  had  never  paid  Chilton  for  his 
legs,  the  tops  being  mine,  by  law  it  had  not 
been  felony,  but  a  trespass,  because  I  had 
leave  to  take  them,  and  a  right  in  them,  the 
tops  being  mine.  And  again,  my  Lord,  I 
appeal  to  your  honour  whether  it  be  fair  in 
Larimore  for  him  to  ride  up  and  down  city 
and  country,  to  bring  a  multitude  of  wit- 
nesses together  that  can  say  nothing  to  this 
bill  (as  Boyce  swears  he  cannot)  :  if  this  doth 
not  discover  malice  in  the  prosecutor's  heart, 
I  know  not  what  doth ;  and  if  that  appears 
to  your  honour  and  the  Jury  to  be  in  him, 
how  far  that  ought,  as  well  by  law  as  equity, 
to  frusti-ate  his  evidence,  I  am  willing  to  leave 
to  your  honour  and  the  Jury.  And  so  I  have 
done  as  to  Boyce's  evidence. 

L.  C.  B. — Larimore,  have  you  any  more  ? 
Larimore. — Yes,  my  Lord,  John  Cox  and 
Francis  Lucy.     They  being  both  sworn  : 

John  Cox  said.  My  Lord,  I  being  in  Mr. 
Hawkins's  company  not  long  since,  one  asked 
him  how  he  thought  to  come  oif  at  the  as- 
sizes. ^Ir.  Hawkins  replied,  he  cared  not 
much  for  this  plot  though  he  should  be  con- 
victed, for  they  could  but  burn  him  in  the 
hand  for  it,  and  that  he  could  bite  out. 

Liicij  being  sworn,  said  that  he  heard  Mr. 
Hawkins  confess  that  he  owed  Larimore  15s., 
but,  because  he  had  dealt  so  unjustly  with 
him,  he  would  make  it  cost  Larimore  fifteen 
times  15«.  before  he  would  pay  him. 

L.  C.  B.  said.  This  makes  little  to  the 
purpose.  Come,  Larimore,  have  you  any 
more  ? 

Lar. — I  think  not,  my  Lord. 
L.  C.B. — If  you  have  any  more  Avitnesses, 
call  them,  and  they  shall  be  heard,  and  do 
not  say,  when  I  am  gone,  that  your  witnesses 
could  not  be  heard. 

Lar. — ]My  Lord,  I  confess  they  have  been 
fully  heard,  and  I  have  no  more  to  say. 

Hale  then  addressing  tlie  prisoner  said  : — 
*'  Sir,  you  have  heard  the  indictment  against 
you,  and  the  evidence  to  prove  it ;  you  have 


heard  the  charge — now  say  what  you  can  for 
your  own  defence,  and  you  shall  be  heard." 
With  his  customary  suavity  and  punctilious 
observance  the  parson  humbly  thanked  his 
honour,  and,  craving  that,  seeing  the  evidence 
was  of  great  length,  he  might  have  the  more 
time  allowed  him  to  make  his  defence,  ex- 
pressed his  confidence  of  fully  laying  open  the 
conspiracy,  if  his  request  should  be  granted. 
"  Do  not  fear  that,"  replied  the  Lord  Chief 
Baron ;  "  for,  as  they  have  been  heard  at 
large,  so  shall  you  likewise:  God  forbid 
else." 

Hawkins's  speech  is  divided  and  subdi- 
vided somewhat  after  the  fashion  of  the  ser- 
mons of  the  age ;  but  its  cumbrous  logical 
formalities  may  for  the  most  part  be  neg- 
lected without  any  injury  to  the  pith  of  the 
argument.  The  statement,  however,  with 
which  he  sets  out,  of  the  pass  to  which  mat- 
ters had  come  between  himself  and  Larimore, 
throws  too  much  light  on  the  characters  of 
both,  and  on  the  whole  case,  to  be  omitted. 
"  Larimore,"  he  said,  '*'  is  generally  known 
to  be  a  notorious  Anabaptist,  and  an  enemy 
to  the  Church  of  England,  and  a  hater  of  the 
ministry  in  general ;  but  more  particularly, 
he  is  most  envious  and  malicious  against  my- 
self, because  I  sued  him  for  tithes,  and  caused 
him  to  be  indicted  for  not  coming  to  church, 
or  baptizing  his  children  :  for  which  reason 
his  malice  against  me  hath  appeared  notorious 
several  ways  ;  as,  amongst  others — 

1.  By  dissuading  all  that  owed  me  any 
money,  not  to  pay  me. 

2.  By  his  inducing  those  to  whom  I  owed 
money  to  arrest  and  ti'ouble  me. 

3.  By  dissuading  those  that  I  sued  for 
tithes  not  to  agree  with  me  ;  he  promis- 
ing them  that  Sir  John  Croke  and  him- 
self would  force  me  to  run  the  comitiy 
ere  long. 

4.  By  his  continual  tormenting  and  vex- 
ing me  with  his  false  arrests,  and  illegal 
indictments. 

5.  By  his  constant  endeavour  to  dissuade 
my  friends  from  anyways  relieving  me 
or  mine  in  my  greatest  wants  and  neces- 
sities— advising  them  to  starve  us. 

To  this  exposition  is  appended  a  certificate 
dated  two  days  before  the  trial,  with  above  a 
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humlred  names,  apparently  of  parishioners  of 
Hawkins's,  subscribed  to  it — many  others,  it 
is  said,  for  brevity's  sake  being  omitted — who, 
in  accordance  with  tlie  above  allegations  of 
their  minister,  allirm  Larimore  to  be  a  noto- 
rious Anabaptist,  an  enemy  to  the  Church  of 
England,  and  a  perfect  hater  of  all  ministers 
of  the  same,  but  in  particular  most  inveterate 
and  malicious  against  Hawkins ;  '*  for  that 
he  doth  not  only  seek  and  design  utterly  to 
ruin  the  said  Mr.  Hawkins  himself,  but  makes 
it  his  business  and  daily  practice  to  instigate 
others  to  do  the  like,  and  for  no  other  cause, 
as  he  liath  often  confessed  himself,  but  fur 
that  the  said  Hawkins  hath  caused  him  to  be 
indicted  for  not  coming  to  church,  and  sued 
him  for  tithes.''  The  certifiers  further  declare 
that  they  are  satisfied  in  their  consciences 
that  the  pretended  robbery  ''  is  mere  con- 
trivance, inchoated  and  set  on  foot  by  the  said 
Larimore,  Sir  John  Croke,  and  others,  on 
jDurpose  to  revenge  themselves."'  "  And  we 
do  also  believe,"  concludes  the  paper,  "  that 
the  said  Mr.  Hawkins  is  a  very  honest  man, 
and  that  he  is  a  very  able  minister,  and  a 
true  and  faithful  labourer  in  God's  word,  and 
never  lieard  that  he  was  suspected  in  the  least 
oi'  felony,  till  this  malicious  prosecution."' 

That  Larimore  had  been  robbed  at  all, 
Hawkins  goes  on  to  contend,  is  not  likely, 
in  the  first  place,  from  the  fact  of  his  not 
having  mentioned  the  matter  to  his  neigh- 
bours immediately,  which  doubtless  he  Vv'ould 
have  done  had  any  such  thing  really  be- 
fallen him.  But  his  story  is  chiefly  proved 
to  be  false  from  the  diversity  and  contradic- 
tion of  the  several  accounts  he  had  been 
proved  to  have  given  of  the  time  at  which 
he  had  lost  the  articles  he  now  accused  Haw- 
kins of  having  stolen.  The  suit  against  him 
and  others  for  tithes  liad  been  Ijegun  in  Mi- 
chaelmas term,  1667 — "  as  it  is  well  known," 
says  the  reverend  reporter,  "  to  the  inhabit- 
ants of  Chilton,  and  may  also  appear  by  the 
records  of  the  Exchequer.''  Now  Beamsly 
had  told  Mr.  Charles  Wilcox  that  Larimore"s 
ring  and  piece  of  silver  had  been  both  lost 
before  there  was  any  difference  between  him 
and  the  minister;  "and  he  further  added,"' 
says  Wilcox,  in  a  certificate  under  his  own 
hand,  dated  1st  October,  166S,  which  Haw- 
kins now  produced,  "  that  his  brother  Lari- 


more told  him,  that  he  had  an  intent  to 
search  for  the  same  ring  and  five-shilling 
piece  above  a  month  before  he  did."  But 
Mr.  Good  and  Larimore  himself  had  tliat 
day  already  sworn  that  Good  pawned  the 
five-shilling  piece  to  Larimore  at  the  last 
Buckingham  Sessions,  which  were  held  on 
the  9th  and  10th  of  July,  1608,  or  near  nine 
months  after  the  commencement  of  the  suit 
for  tithes.  Larimore,  again,  when  examined 
by  Sir  John  Croke,  liad  placed  the  date  of 
liis  losing  the  articles  about  the  19th  of  the 
preceding  August. 

But  even  if  Larimore  could  prove  that  he 
had  been  robbed,  it  was  in  the  highest  de- 
gree unlikely,  the  prisoner  went  on  to  con- 
tend, that  he  should  be  the  person  who  had 
robbed  him.  This  ''may  appear,"  said  he, 
"  upon  these  considerations,  amongst  others : — 

"1.  Is  it  likely  that  I  should  commit  a 
robbery  in  my  own  parisli  (in  the  day  time), 
where  all  that  saw  me  must  needs  know  me, 
and  at  the  house  of  such  a  person  as  this 
Larimore  is,  that  had  solemnly  swore  (but  a 
little  l)efore)  that  lie  would  take  away  my 
life,  as  may  appear  by  what  his  son  said  to 
Ann  Scholy? 

"  2.  Is  it  probable  that,  if  I  were  guilty,  I 
would  not  have  made  my  escape,  having 
twenty-four  hours'  time,  and  four  or  five 
hours'  notice  after  they  first  attempted  to 
search  my  house  '^  Or  that  in  all  that  time  I 
could  find  no  better  place  to  conceal  a  ring 
and  five-shilling  piece,  than  in  a  little  loasket 
with  two  or  three  eggs  (which  all  that  time 
was  hanging  upon  a  pin)':? 

"  Again,  if  Larimore  saw  me  rob  him  upon 
the  ISth  day  of  September,  1668  (as  he  swears 
he  did),  why  did  he  not  then  secure  me  i  He 
swears  I  ran  away ;  why  did  he  not  send  cut 
Hue  and  Cries  to  discover  and  apprehend  me? 
But  the  said  Larimore  was  so  far  from  doing 
it,  that  he  never  declared  it  to  any  of  his 
neighbours,  nor  to  the  constable,  Avhen  he 
commanded  him  to  search,  as  may  appear  as 
well  by  the  search  itself  (in  that  tliey  searched 
other  liouses  before  they  searched  mine)  as 
by  the  constable's  oath,  who  swears  tliat  La- 
rimore said  not  anytliing  to  him  that  he  had 
seen  me  rob  liim  ;  nor  did  the  said  Larimore 
declare  it  to  Sir  John  Croke ;  for  if  he  had,  Sir 
John  (no  doubt)  would  have  inserted  it  iu 
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the  mittimus,  which  he  hath  not  done  :  nor 
did  he  declare  it  to  Sir  Richard  Pigott,  from 
whom  lie  ietched  his  warrant  to  search,  as 
may  appear  by  the  contents  of  it." 

Whereupon  my  Lord  Chief  Baron  Hale, 
calling  to  the  constable  for  tlie  warrant 
(which  being  delivered),  the  Judge  (himself) 
immediately  espied,  that  the  said  warrant  bore 
date  a  day  before  the  robbery  was  com- 
mitted ;  which,  when  my  Lord  observed,  he 
asked  Larimore  if  he  fetched  this  warrant  to 
search  for  this  ring  and  five-shilling  piece; 
to  which  Larimore  replied,  he  did ;  and  then 
my  Lord  asked  Larimore  upon  Avhat  day  he 
was  robbed  :  he  replied  upon  Friday,  the  18th 
of  September,  16fi8. 

L.  C.  B. — How  comes  it  then  to  pass,  La- 
rimore, that  the  Avarrant  bears  date  the  17th 
day,  and  you  swear  that  the  prisoner  at  the 
bar  did  not  rob  you  till  the  18th  day?  This 
is  likely  to  be  true  ! 

Larimore  to  this  replied,  that  he  was  rob- 
bed at  several  other  times. 

Hawk. — My  Lord,  may  I  be  heard  a  word  ? 

L.  C.  B. — You  may  go  on. 

Hawk. — I  humbly  thank  your  Honour. 
And  I  hope  the  jury  will  take  notice  how  La- 
rimore hath  ensnared  himself  by  the  date  of 
the  warrant,  which  my  Lord  first  discovered. 
And  whereas  Larimore  replies,  that  he  was 
robbed  at  several  other  times,  he  may  have 
credit  (but  by  those  only  that  can  believe  all 
that  he  hath  said  and  sworn) ;  for  he  saith 
that  he  was  robbed  before  he  and  I  differed, 
which  must  be  before  October,  1667  ;  and  he 
told  Sir  John  Croke  likewise  (when  I  was 
committed),  that  he  was  robbed  of  the  fore- 
said goods  but  a  month  before,  which  must 
needs  be  about  the  19th  of  August,  1668;  but 
now  he  swears  in  court,  that  he  saw  me  steal 
these  goods  on  Friday,  the  18th  of  September, 
1668,  which  must  needs  be  impossible,  that 
I  should  rob  him  at  three  several  times  of 
the  same  ring  and  five-shilling  piece.  And 
besides  this,  it  is  improbable  that  he  should 
be  robbed  before  October,  1667,  and  again 
in  August,  1668,  because  he  never  declared 
any  of  these  robberies  to  any  person  before 
the  16th  of  September,  1668,  upon  which 
day  he  and  Sir  John  Croke  concluded  upon 
this  conspiracy,  as  hereafter  we  shall  make 
appear.     And  moreover,  Larimore  (himself) 


confessed  even  now,  that  he  fetched  this  war- 
rant to  search  for  this  very  ring  and  five-shil- 
ling piece  (which  now  he  denies).  By  this 
all  may  see  how  notoriously  he  contradicts 
himself. 

L.  C.  B.  said  to  Larimore,  Thou  art  very 
cunning,  to  be  provided  with  a  warrant  a 
day  before  you  were  robbed.  It  seems  you 
knew  upon  the  17th  day  that  ^^^ou  should  be 
robbed  on  the  18th  day,  and  also  that  this 
person  (now  at  the  bar)  should  rob  you. 
Surely  you  can  divine  ! 

Here  the  people  began  to  cry  out,  "  Shame 
on  Larimore!" 

L.  C.  B.  said  to  me,  Sir,  but  if  you  were 
innocent  of  this  robbery,  why  did  you  refuse 
to  open  your  doors,  or  to  have  your  house 
searched  ? 

Hau'k. — My  Lord,  I  had  several  reasons 
that  moved  me  so  to  do. 

1.  In  general,  most  of  those  persons  that 
were  present  were  my  inveterate  enemies, 
and  several  of  them  had  threatened  to  ruin 
me  and  my  family  ;  and  therefore  I  had  rea- 
son to  suspect  that  they  came  to  injure  me, 
either  in  my  profession  or  goods.  For  the 
first.  Sir  John  Croke  and  Larimore  had  often 
threatened  to  pull  down  my  house,  and  for 
that  end  had  hired  several  persons  to  make  a 
forcible  entry  upon  it;  and,  particularly, 
they  had  lately  hired  Jair«rs,  the  son  of  Leo- 
nard Styres,  of  Thame,  in  the  county  of  Oxon, 
by  a  ladder  to  climb  up,  and  run  down  my 
chimney,  and  open  my  doors,  when  we  were 
all  abroad.  And  about  the  same  time  they 
also  contracted  with  one  Christopher  Tyler, 
of  Chilton,  for  the  same  purpose.     And — 

2.  I  feared  the  seizing  of  my  goods  by  the 
said  persons,  because  they  had  then  a  writ  of 
Levari  (or  execution)  to  seize  them,  which 
Larimore's  son  had  a  few  days  before  in  part 
executed,  and  he  was  then  present.  And  if 
these  reasons  are  not  sufficient,  I  have  more 
to  justify  my  act  in  refusing  to  have  them 
search  my  house,  which  was  all,  my  Lord,  I 
ever  denied;  for  I  then  declared  myself  will- 
ing that  Mr.  Sanders,  the  other  constable  (he 
being  then  at  the  next  door),  might  charge 
whom  he  pleased,  and  search  as  narrowly  as 
he  could. 

L.  C.  B.  said,  IMr.  Hawkins,  can  you  prove 
what  you  have  said? 
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Hawk. — Yes,  my  Lord.  "Which  particular 
shall  I  prove  ? 

L.  C.  5.— Prove  tliat  about  the  ladder,  if 
you  can. 

Hawk. — I  pray,  my  Lord,  call  John  Acre- 
man. 

He,  being  called,  did  fully  justify  what  I 
said  conceniiug  their  intended  forcible  entry, 
and  added  further,  that  lie  did  help  to  set  up 
the  ladder  for  that  purpose,  being  called  by 
Sir  John  Croke's  own  sons,  they  and  Larimore 
standing  by  all  that  time  to  watch. 

Hawk. — And  touching  the  second  parti- 
cular, concerning  the  seizing  of  my  goods, 
Mr.  Sheriff  himself  can  justify,  that  they  had 
then  m  their  hands  such  a  writ :  my  Lord,  he 
is  in  court,  if  your  honour  please  to  call  him. 
And  for  the  third  particular,  that  I  showed 
myself  willing  that  Mr.  Sanders  should 
search,  I  can  prove,  my  Lord,  by  these  wit- 
nesses following,  viz.,  Michael  Read,  gent., 
Mr.  Thomas  Sanders,  Mr.  Henry  Golder, 
Robert  Casemore,  Mr.  Charles  Wilcox,  and 
several  others  that  were  present. 

My  Lord  Chief  Baron  hearing  these 
reasons  fully  proved,  commended  my  discre- 
tion in  not  opening  my  doors ;  and  he  added 
further,  that  he  should  have  done  as  much 
himself,  saying,  it  was  a  foul  business ;  and 
the  judge  (then  looking  towards  Sir  John 
Croke  with  an  angry  countenance)  said  to 
me.  Sir,  is  this  Sir  John  Croke  concerned  in 
this  business? 

Hawk. — If  it  may  please  your  Honour,  my 
Lord,  with  permission,  I  su})pose  that  Sir 
John  Croke  is  deeply  concerned  in  this  con- 
spiracy, and  I  doubt  not  but  to  make  it 
appear  to  the  world  (if  I  may  be  heard). 

L.  C.  B. — You  need  not  fear  that,  for  you 
shall  have  time  ;  go  on. 

Hawk. — I  humbly  thank  your  Honour ; 
and  I  crave  leave  to  call  two  witnesses,  viz., 
Mr.  Charles  Wilcox  and  Mr.  Samuel  Brown. 
Both  these  being  called,  Mr.  fVilcox  said. 
If  it  may  please  your  Honour,  my  Lord, 
upon  Friday,  the  18th  of  September,  1668,  I 
was  at  Larimore's  house  in  Chilton  (from 
noon  till  it  was  near  night)  with  Larimore,  a 
driving  of  some  bargain  about  tiles  and  other 
things ;  and,  my  Lord,  Mr.  Hawkins  was  not 
at  Larimore's  house  all  that  afternoon,  nor 
did  I  hear  anything  at  all  then  that  Larimore 


was  robbed,  wliich,  my  Lord,  I  must  needs 
have  done  if  he  had  been  robbed  that  after- 
noon, for  I  was  there. 

L.  C.  B. — At  what  time  came  you  to  Lari- 
more's house,  Mr.  W^ilcox  ?  Take  heed  what 
you  say. 

Mr.  JVilcox. — Before  noon,  my  Lord. 

L.  C.  B. — Mr.  Wilcox,  how  long  did  you 
stay  there? 

Mr.  JViIcox. — Until  it  was  near  night,  my 
Lord. 

L.  C.  B. — Was  Larimore  with  you  all  that 
time  ? 

Air.  fVilcox. — Yes,  my  Lord,  for  ^ve  were 
about  to  bargain  for  some  tiles  and  other 
things. 

L.  C.  B. — Are  you  sure  that  it  was  upon 
the  18th  of  September  that  you  was  at  Lari- 
more's house  ? 

Mr.  fVilcox. — I  am  sure,  my  Lord,  that  it 
was  upon  the  18th  of  September  that  I  was 
there,  and  the  day  before  Mr.  Hawkins's 
house  was  broke  open. 

L.  C.  B. — What  day  of  the  week  was  it 
upon  ? 

3Ir.  IVilcox. — It  was  upon  a  Friday,  my 
Lord,  and  Mr.  Hawkins's  house  was  broke 
open  on  the  next  day,  it  being  Saturday. 

Lar. — It  was  upon  Thursday,  my  Lord, 
that  Mr.  Wilcox  was  at  my  house,  it  was  not 
upon  that  day  that  my  house  was  robbed,  but 
the  day  before. 

Sir  Ralph  Verneij  replied,  No,  no,  Larimore, 
it  could  not  be  on  the  Thursday  that  Mr. 
Wilcox  and  you  were  together  at  your  house, 
for  that  was  the  17th  day  of  September,  and 
that  was  the  day  you  was  busied  in  fetching 
your  warrant  from  Sir  Richard  Pigott. 

L.  C.  B. — It  is  well  observed,  sir,  and  so 
he  was,  and  therefore  it  could  not  be  on  the 
Thursday  that  Mr.  Wilcox  was  with  him  at 
his  house. 

.SV;-  Richard  Pigott  replied,  I  am  sure,  my 
Lord,  that  Larimore  and  that  fellow,  the  con- 
stable, were  both  at  my  house  upon  the  17th 
of  September,  as  my  warrant  testilieth. 

L.  C.  B.—At  what  time  was  it,  Mr.  Wil- 
cox, when  you  came  that  day  from  Larimore's 
house  ? 

Mr.  fVilcox. — It  was  about  sunset,  my 
Lord,  for  it  was  dark  by  that  time  I  got  to  my 
house,  at  Crendon. 

l2 
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L.  C.  B. — How  far  is  it  from  your  liouse 
at  Creiidon  to  Larimore's  house? 

3fr.  tVilcox. — It  is  about  a  mile  and  a 
half,  my  Lord. 

L.  C.  B. — Were  not  the  ways  bad  at  that 
time  ? 

Mr.  JVilcox. — No,  my  Lord,  the  ways 
were  very  good. 

L.  C.  B. — Did  not  you  stop,  or  stay,  or 
meet  with  some  body  by  the  way  that  might 
hinder  you  ? 

Mt\  IVUcox. — No,  my  Lord,  I  went  a  good 
pace;  it  being  near  night,  my  Lord,  I  was 
afraid  of  being  l)enighted,  and  yet  it  was 
dark  by  that  time  I  got  home. 

L.  C.  B. — You  that  are  of  the  jury,  do  you 
know  this  Mr.  Wilcox,  of  what  credit  is  he  ? 
Jiirif. — We  have  known  him  a  long  time, 
and  we  know  no  harm  by  him. 

L.  C.  B. — He  looks  with  an  honest  face ; 
and  you,  Larimore,  do  you  know  what  that 
honest  man,  Mr.  Wilcox,  says?  Do  you 
know  him  ?  and  did  you  ever  see  him  at  your 
house  ? 

Lar. — Yes,  my  Lord,  I  know  him  well. 
L.  C.  B. — Larimore,  do  not  you  remember 
that  he  was  at  your  house  on  Friday,  the  18th 
of  September,  1668? 

Larimore  replied.  No,  my  Lord,  sure  it  was 
not  upon  that  day  that  I  was  rob]:)ed. 

fihj  L.  C.  B.  Hale  replied,  Larimore,  no, 
in  my  conscience  thou  sayest  well,  for  it 
seems  you  were  not  roblied  vipon  the  same 
day  that  you  have  sworn  yovi  saw  the  prisoner 
at  the  bar  commit  this  robbery. 

Hawk. — My  Lord,  or  upon  any  other  day 
(as  I  do  verily  believe). — And  here  many  of 
the  people  cried  out,  that  they  believed  as 
much. 

L.  C.  5.— If  that  man,  Mr.  Wilcox,  speaks 
true,  then  all  is  false  that  Larimore,  his  son, 
and  sister  hath  sworn,  &c. 

Come,  Mr.  Hawkins,  said  my  Lord  Chief 
Baron,  have  yovi  any  more  to  say  ? 

Hawk. — I  have  one  witness  more  that  I  de- 
sire may  be  called,  viz.  Mr.  Samuel  Brown. 

L.  C.  B. — Yes,  yes,  call  him  5  come,  Mr. 
Brown,  what  can  you  say? 

Mr.  Broivn  said.  My  Lord,  I  can  say  some- 
tliiiig,  but  I  dare  not  speak. 

L.  C.  B. — Why  dare  you  not?  Come, 
speak  the  truth  and  spare  not,  and  say  no  more. 


Mr.  Brown  said,  I  dare  not  speak,  for  Sir 
John  Croke  and  this  Larimore  have  threatened 
me,  that  if  I  came  down  to  this  assizes  to  tes- 
tify what  I  heard  about  this  plot,  Sir  John 
Croke  said  he  would  fling  me  in  the  gaol, 
and  load  me  with  action  upon  action  of 
1000/.,  and  ruin  me  and  my  family. 

When  the  judge  and  the  justices  heard 
Mr,  Brown  relate  this,  every  eye  began  to  be 
lixed  upon  Sir  John  Croke ;  and  the  people 
asked  wliich  was  that  Sir  John  Croke?  Then 
my  Lord  Chief  Baron  Hale  commanded  the 
clerk  of  the  assizes  to  give  Mr.  Brown  a  writ 
of  privilege,  to  protect  him  home  again; 
which  being  immediately  done  in  court,  my 
Lord  Chief  Baron  said.  Come,  Mr.  Brown,  let 
us  now  hear  what  you  can  say  to  this  busi- 
ness. 

Mr.  Brown  said ;  If  it  please  your  Honour, 
my  Lord,  upon  Wednesday,  the  16th  of  Sep- 
tember last  past,  early  in  tlie  morning,  as  I 
lay  in  my  bed  at  Sir  John  Croke's  house  in 
Chilton,  hearing  a  great  noise  (I  being  then 
intrusted  Ijy  Sir  John  Lentall  as  keeper  to 
Sir  John  Croke,  which  is  a  prisoner  at  the 
King's-bench),  I  fearing  that  they  were  con- 
triving some  way  for  him  to  escape,  I  started 
suddenly  out  of  bed,  having  nothing  on  but 
my  shirt,  and  stood  at  the  dining-room  door 
behind  the  hangings,  and  then,  my  Lord,  I 
heard  this  Larimore  tell  Sir  John  Croke  that 
he  had  undone  him,  by  causing  him  to  con- 
tend with  tlie  parson.  Sir  John  Croke  asked 
him  why.  Larimore  replied.  Because  this 
Hawkins  will  undo  me,  for  he  hath  entered 
me  into  most  courts  of  England,  and  sum- 
moned me  into  the  Crown  Office  and  Chan- 
cery, and  I  cannot  maintain  so  many  suits. 
Sir  John  Croke  replied.  Is  that  all?  Come, 
brother  Larimore,  be  contented,  we  will  have 
one  trick  more  for  Hawkins  yet,  Avhich  shall 
do  his  work.  Larimore  replied,  Sir  John, 
you  have  put  me  upon  too  many  tricks  already, 
more  than  I  can  manage,  and  the  parson  is 
too  hard  for  us  still.  Sir  John  replied,  If 
thou  wilt  but  act,  I  will  hatch  enough  to 
hang  Hawkins.  Larimore  re])lied.  But  how 
shall  we  bring  this  to  2)ass?  Sir  John  Croke 
made  answer.  Canst  not  thou  convey  some 
gold  or  silver  into  Mr.  Hawkins's  house,  and 
have  a  warrant  ready  to  search  his  house,  and 
then  our  work  is  done?     Larimore  rej^lied, 
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Sir,  if  we  could  l)ut  bring  this  to  pass,  it 
might  do  well,  but  I  know  not  how.  Sir 
John  Croke  said  to  Larimore,  Do  you  but  go 
to  Sir  Richard  Pigott,  and  inform  him  that 
you  have  lost  some  money  and  goods,  and 
desire  his  warrant  to  search  for  them,  which 
Sir  Richard  neither  can  nor  will  deny  you; 
and  then  take  Dick  Mayne.  the  constable, 
who  is  one  of  us,  and  will  do  whatever  we 
desire  him,  and  go  and  search  Mr.  Hawkins's 
house,  and  there  you  will  find  these  things ; 
and  then  charge  him  with  flat  felony,  and 
force  him  before  me,  and  no  other  justice, 
and  I'll  send  him  to  gaol  without  bail :  and 
we  will  hang  him  at  the  next  assizes.  Come, 
(said  Sir  John  Croke,)  brother  Larimore,  let 
us  go  and  drink  our  morning's  draught,  and 
we  will  consult  more  about  this  business. 
And  so,  my  Lord,  I  heard  no  more  for  that 
time.     But • 

L.  C.  B. — That  v.'as  enough  and  too  much, 
too ;  but,  however,  IMr.  Brown,  go  on. 

Mr.  Brown. — So  upon  Saturday  next 
(being  the  19th  of  Sept.  16G8),  I  having 
been  abroad,  and  towards  night  coming  up 
the  town,  I  was  informed  that  Mr.  Hawkins 
(as  Larimore  pretended)  had  robbed  him : 
I  then  began  to  think  more  seriously  upon 
what  I  had  heard  pass  the  Wednesday  before, 
between  Sir  John  Croke  and  this  Larimore, 
and,  coming  to  Sir  John's  house,  I  saw  a  paper 
lying  upon  the  liall-table,  full  of  writing, 
and  Larimore  with  the  constable,  and  several 
others,  had  brought  Mr.  Hawkins  l)efore  Sir 
John  Croke,  who,  committing  Mr.  Hawkins 
for  robbing  Larimore,  as  he  pretended,  took 
up  tlie  saiti  paper  and  read  it  to  the  constable, 
and  said,  tliat  it  was  Mr.  Hawkins's  mitti- 
mus, which  said  mittimus  was  written  before 
Mr.  Hawkins  came  to  Sir  John  Croke,  as  all 
that  weretliere  can  justifj'.  And  on  Sunday 
morning  I  went  to  an  ale-house,  where  tliey 
had  kept  Mr.  Hawkins  all  night,  and  there  I 
saw  ^Ir.  H.  go  to  the  gaol,  and  then  my  heart 
began  to  tremble,  and  yet  I  durst  not  discover 
anything  of  what  I  heard;  but  coming  home, 
I  said  to  Sir  John  Croke — Sir,  what,  they 
have  carried  the  poor  parson  to  gaol'?  Sir 
John  Croke  replied,  Yes,  let  him  go,  and  the 
devil  go  witli  him,  and  more  shall  follow 
after ;  liave  I  not  often  told  yovr  that  if  my 


brother  Larimore  and  I  did  but  lay  our  heatls 
together,  none  are  able  to  stand  against  us  f 
I  replied.  Yes,  Sir  John,  I  have  often  heard 
you  say  so,  but  I  never  believed  it  until  now. 

L.  C.  B. — Mr.  Brown,  is  all  this  true 
which  you  have  related? 

Air.  Brown. — Yes,  my  Lord,  all  tliat  I  have 
said  is  true,  and  tliere  sits  Sir  John  Croke 
(pointing  to  him  with  liis  linger),  who  knows 
that  every  word  that  I  have  said  is  true. 

L.  C.  B. — If  but  ever  a  word  tliat  ]Mr. 
Brown  says  be  true,  it  is  as  foul  a  conspiracy 
as  e\'er  was  heard  of. 

About  this  time  Sir  John  Croke  stole  away 
from  the  bench,  without  taking  his  leave  of 
my  Lord  Chief  Baron,  or  any  of  the  Justices. 

Ml/  L.  C.  B.  said.  Is  this  Sir  John  Croke 
a  gentleman,  and  contrives  such  plots  as  this '? 
I  never  in  all  my  days  heard  of  the  like  :  but 
I  think  once  in  this  place  I  met  with  one 
something  like  it;  but  this  far  exceeds  that, 
if  this  be  true  tliat  Mr.  Brown  hath  said. 

But  you  of  this  jury,  there  is  an  honest 
man  (said  my  Lord,  pointing  to  Mr.  Wilcox), 
he  overthrows  all ;  if  that  be  true  which  he 
said,  then  all  that  is  false  which  Larimore, 
his  son,  and  sister  hath  sworn. 

Larimore  said.  My  Lord,  what  I  have  sworn 
as  to  INIr.  Hawkins  is  true. 

M>/  L.  C.  B.  replied,  Come,  Larimore, 
thou  art  a  very  villain. 

Larimore  said,  I  wish  that  the  ground  may 
open,  and  swallow  me,  if  any  tiling  that  I 
have  sworn  against  Mr.  Hawkins  is  false. 

L.  C.  B.  replied.  Come,  come,  Larimore, 
thou  art  a  very  villain :  nay,  I  think  thou 
art  a  devil. 

Huw/i. — I  hope  your  Honour,  and  this 
jury,  are  by  this  time  fully  convinced  that 
Sir  John  Croke  is  concerned  in  this  plot ;  for, 
my  Lord,  he  hath  appeared  all  along  to  be 
the  grand  contriver  of  it,  as  appears  by 
Mr.  Brown's  testimony,  and  by  what  he  said 
to  Larimore  befoi'e  me  and  others. 

L.  C.  B.  //a/e  replied,  I  am  fully  satisfied, 
and  so,  I  think,  are  all  that  heard  it:  and  he 
said  to  the  justices,  Gentlemen,  where  is  this 
Sir  John  Croke?  Thev  rejilied.  He  is  gone. 

L.  C.  B.—\s  Sir  John  Croke  gone?  He 
said.  Gentlemen,  I  must  not  forget  toaccpiaint 
you  (fur  I  thought  that  Sir  John  Croke  had 
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been  here  still)  that  this  Sir  John  Croke  sent 
me  this  morning  two  sugar -loaves  for  a  pre- 
sent, praying  me  to  excuse  his  absence 
yesterday.  I  did  not  then  know,  so  well  as 
now,  what  he  meant  by  them ;  but  to  save 
his  credit,  I  sent  his  sugar-loaves  back  again. 
Mr.  Harvey,  did  you  not  send  Sir  John  his 
sugar-loaves  back  again  ? 

Clerk  of  the  Assize. — Yes,  my  Lord,  they    | 
were  sent  back  again.  ' 

L.  C.  B. — I  cannot  think  that  Sir  John 
Croke  believes  that  the  king's  jvrstices  come 
into  the  country  to  take  bribes.  I  rather  think 
that  some  other  person  (having  a  design  to 
put  a  trick  upon  him)  sent  them  in  his  name. 
And  so  taking  the  letter  out  of  his  bosom, 
sliowing  it  to  the  justices,  said,  Gentlemen, 
do  you  know  this  hand  ?  To  which  some  of 
them  replied,  they  believed  it  might  be  Sir 
John  Croke"s  own  hand ;  which  letter  being 
compared  with  his  mittimus  (for  he  had  n.) 
clerk)  and  some  other  of  his  writings  there,  it 
plainly  appeared  to  be  his  own  hand.  So  my 
Lord  Chief  Baron  seeing  that  (putting  up  the 
letter  into  his  bosom),  said,  he  intended  to 
carry  that  to  London  ;  and  he  added  further, 
that  he  would  relate  the  foulness  of  the  busi- 
ness as  he  found  occasions  fit  for  it. 

L.  C.  B.  said,  Mr.  Hawkins,  have  you  any 
more  ? 

Hawk. — My  Lord,  I  hope  that  the  jury  and 
your  Lordship  is  fully  satisfied  as  to  my 
innocency,  if  so,  my  Lord ;  but  if  not,  I 
humbly  desire  to  know  wherein  I  have  not 
given  full  satisfaction  :  if  anything  else  shall 
be  alleged  against  me,  I  humbly  crave  time 
and  leave  to  answer  it_;  for,  my  Lord,  I  am 
confident  I  can  give  a  fuller  satisfaction,  if 
what  I  have  said  already  be  too  short. 

L.  C.  B. — You  of  the  jury,  what  do  you 
think?  The  prisoner  at  the  bar  desires  to 
know  whether  you  are  satisfied  as  to  the 
indictment;  if  not,  you  may  do  well  to 
declare  wherein  you  are  not  satisfied. 

Jury. — It  is  a  very  plain  case,  my  Lord. 

L.  C.  B. — And  1  think  so  too,  but  it  is  a 
very  foul  one. 

L.  C.  B.  said  to  me.  Sir,  have  you  any  more? 

Hawk. — My  Lord,  I  humbly  thank  your 
Hciiour  and  the  Court  for  that  great  patience 
and  liberty  1  have  had,  and  intend  to  say  no 


more,  but  with  Quintilian  I  conclude,  "Inno- 
centiamelior  est  quam  eloquentia,"  Innocence 
is  better  than  eloquence. 

Ha/e  began  his  charge  to  the  jury  by 
observing,  that,  if  they  believed  the  evidence 
for  the  prosecution,  fuller  proof  of  the  guilt 
of  the  prisoner  could  not  be  desired.  The 
only  question  was,  whether  the  prosecutor 
and  his  witnesses  had  spoken  the  trutli.  "  If 
you  compare  the  evidence  with  the  indict- 
ment,"' said  his  Lordship,  "  you  may  see 
the  policy  of  the  prosecutor.  First,  he  would 
gladly  seem  a  moderate  prosecutor,  by  in- 
dicting him  for  felony  only,  as  the  stealing 
of  rings  and  money,  &c  ;  but  by  his  evidence 
he  would  as  gladly  charge  him  with  burglary 
also,  for  he  swears  he  broke  open  or  picked 
the  locks  of  his  doors  and  box,  which  by  law 
is  the  same."  And  having  gone  over  the 
several  heads  of  the  evidence  for  the  prose- 
cution, he  wound  up  this  part  of  his  address  as 
follows  : — "  Thus  Larimore  swears  he  saw  the 
prisoner  rob  him ;  his  son  and  sister  swear  that 
they  saw  him  run  out  of  the  house ;  the  same 
time  four  more  swear  they  found  the  ring  and 
five-shilling  piece  in  his  house  upon  search  ; 
and  lastly,  two  swearthat  the  ring  and  five-shil- 
ling piece  was  pawned  to  him.  If  all  this  be 
true,  he  must  needs  be  guilty ;  and  if  so, 
although  I  have  a  great  respect  for  his  calling, 
yet  that  shall  no  ways  excuse  him,  but  rather 
aggravate  his  crime.  And  thus  much  touch- 
ing the  indictment. 

"And  secondly,  he  seems  to  charge  him 
with  other  acts  of  the  like  nature;  as,  1.  He 
brings  in  one  Chilton  to  swear,  that  the  pri- 
soner at  the  bar  did  steal  a  pair  of  boots  from 
him,  and  four  or  five  persons  swear  that  they 
did  hear  Chilton  say  he  did.  2.  He  brings 
in  one  Boyce  from  London,  a  person,  I  think, 
of  no  great  credit :  he  swears,  that  he  saw  the 
prisoner  at  the  bar,  about  two  years  ago,  have 
his  hand  in  the  i)ocket  of  one  James  Noble, 
and  tliat  Noble  said  that  he  lost  a  gold  ring 
and  a  piece  of  gold  at  the  same  time.  This, 
if  true,  would  render  the  prisoner  now  at  the 
bar  obnoxious  to  any  jury.  Tlius  far  the  evi- 
dence against  tlie  prisoner  at  the  bar." 

His  lordship  then  proceeded  to  direct  the 
attention  of  tlie  jury  to  the  prisoner's  defence, 
Avhich  he  said  he  should  do  the  more  briefly 
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because  it  had  been  already  laid  so  fully 
before  them.  In  the  first  ]dace,  he  observed, 
Hawkins  had  shown  that  it  was  not  likely 
that  Larimore  had  heen  robbed  at  all,  "be- 
cause he  did  not  declare  it  to  any  of  his 
neighbours  as  soon  as  he  saw  the  robbery 
committed.  Again,  lie  varies  as  to  the  time 
when  it  Avas  done,  for  that  he  told  his  brother 
Beamsly  that  he  had  lost  the  rijig  and  live- 
shilling  piece  before  there  was  any  diiference 
between  him  and  the  prisoner  at  tlie  bar,  as 
appears  by  Mr.  Wilcox,  and  that  diiference 
began  in  Michaelmas  Term,  1G67  ;  and 
belbre  Sir  John  Croke  he  confessed  that  he 
had  lost  this  a  month  before  the  prisoner 
was  committed,  which  must  be  about  the 
19th  of  August,  IGGS.  And  in  court  he 
swears  that  he  saw  the  prisoner  at  the  bar 
rob  him  of  the  same  gold  ring  and  five- 
shilling  piece  of  silver  upon  Friday  the  ISth 
of  September,  166S,  an  hour  and  half  be- 
fore sunset.  All  this  cannot  be  true.  And 
for  the  warrant,  that  bears  date  a  day  before 
the  robbery  was  committed.  Whereupon  the 
judge  said  to  Larimore,  Come,  thou  art  a 
cunning  fellow,  for  thou  wentest  to  Sir 
Richard Pigott  for  a  warrant  on  the  17th  day, 
and  was  not  robbed  until  the  18th  day; 
Larimore,  thou  knewest,  it  seems,  upon  the 
17th  day  that  thou  shouldest  be  robbed  on 
the  18th  day,  that  the  prisoner  now  at  the 
bar  should  rob  thee :  surely  thou  can'st 
divine,  if  all  this  be  true.  Again,  is  it  likely 
that,  when  the  prisoner  at  the  bar  was  charged 
with  flat  felony  at  his  own  doors,  the  consta- 
ble likewise  threatening  to  break  open  his 
house  to  search,  if  lie  had  been  guilty,  his 
wife  and  himself  having  the  opportunity  of 
going  abroad  after  they  had  so  charged  him, 
while  they  were  gone  to  consult  with  Sir 
John  Croke,  as  the  prisoner  at  the  bar  sufti- 
ciently  proved  they  did  by  the  testimony  of 
several  witnesses  (as  Mr.  Read,  Mr.  Sanders, 
and  others),  that  in  all  that  time  he  would 
not  have  made  his  escape,  or  at  least  found  a 
more  convenient  place  to  convey  a  ring  and 
five-shilling  piece,  than  to  let  it  remain  all 
that  time  in  a  little  basket  with  a  few  eggs, 
hanging  on  a  pin?  Again,  who  came  lirst 
into  the  room  Avhere  this  egg-basket  hung? 
Why,  Larimore.     And  who  took  down  the 


basket?  Larimore.  Vriio  turned  out  the 
eggs  ?  Larimore.  And  who  had  the  dressing 
of  the  eggs?  Larimore.  He  is  a  special 
cook.  You  see,  gentlemen  of  tlie  jury,  it  is 
an  easy  tiling  for  Larimore  to  juggle  ii  ring 
and  live-shilling  piece  into  a  basket,  he  being 
the  first  that  came  into  the  room  ;  as  he  iiut 
up  his  hand  to  take  down  the  basket,  he  might 
with  ease  enough  convey  such  things  as  those 
were  into  it.  All  these,  and  many  more,  are 
probable  circumstances  to  move  you  and  me 
to  Ijelieve,  that  it  is  not  possible  that  the 
prisoner  at  the  l)ar  is  guilty  of  this  robbery ; 
but  that  I  must  leave  to  you  to  consider 
of."' 

He  next  adverted  to  the  evidence  that  had 
been  brought  to  prove  the  Avhole  business  to 
be  a  mere  contrivance  of  Croke's  and  Lari- 
more"s,  with  the  object  of  getting  the  prisoner 
hanged  at  the  present  assizes.  '-And  as  I 
take  it,"  said  his  lordship,  "they  do  aim  at 
it.  You  of  this  jury,  if  you  do  believe  what 
Mr.  Brown  saith,  it  is  as  foul  a  conspiracy  as 
ever  was  heard  of.  And  I  am  ajjt  to  think 
it  may  be  probable,  because  that  Sir  John 
Croke  and  Larimore  did  threaten  to  cast  this 
Mr.  Brown  into  prison,  and  so  ruin  him,  if 
he  came  down  and  testified  his  knowledge 
about  this  business,  which  thing  is  of  a  very 
ill  consequence.  Again,  it  seems  likely  that 
Mr.  Brown  may  be  credited,  if  you  compare 
their  actions  with  the  times.  For,  upon  Tues- 
day Sir  John  arrested  the  prisoner  upon  a 
feigned  action  of  100/.  Upon  Wednesday 
the  plot  was  concluded  upon  by  Sir  John 
Croke  and  Larimore,  as  may  appear  by  Mr. 
Brown's  testimony.  On  Thursday  they  pro- 
cured of  Sir  Richard  Pigott  the  Avarrant  to 
search.  On  Friday,  Larimore  pretends  that 
he  was  robbed  (though  in  truth  there  appears 
no  such  thing).  Upon  Sitm-do}'-  the 
prisoner's  house  was  broken  open,  and  he 
apprehended.  And  upon  Sunday  he  was 
carried  to  the  gaol.  It  was  a  good  week's 
work.  But  there  is  an  honest  man,  said  my 
Lord  Chief  Baron  (])()inting  at  Mr.  Wilcox), 
he  knocks  down  all ;  for  he  jvistilies,  that  he 
came  to  Larim ore's  house  upon  Friday  the 
18th  of  September  last  past  (it  being  the  same 
day  that  he  swears  he  saw  the  prisoner  at  the 
bar  robbing  him,  and  an  hour  and  half  before 
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sunset),  and  there  continued  till  it  was  near 
night;  and  he  further  says,  that  Larimore 
was  with  him  all  that  afternoon.  And  he 
said  that  Larimore  was  not  robbed  that  after- 
noon, nor  was  Mr.  Hawkins  there  at  that 
time.  If  this  that  jNIr.  Wilcox  saith  be  true, 
then  all  that  Larimore,  his  son,  and  sister 
hath  sworn  must  needs  be  false." 

Having  then  briefly  mentioned  the  breaking 
down  of  the  evidence  touching  the  pair  of 
boots,  Hale  concluded: — "Thus  I  have  re- 
peated the  evidence  to  prove  him  guilty,  and 
have  not,  I  think,  omitted  anything  in  it  that 
is  material.  Which  if  )^ou  do  believe,  he 
must  needs  be  guilt}'.  And  also  the  prisoner's 
defence,  which  I  think  is  sufficient.  It  is  a 
plain  case,  and  I  suppose  you  need  not  go 
from  the  bar  ;  but  that  I  leave  to  )^ou.*' 

And  so,  continues  the  report,  the  jury  not 
stirring  from  the  bar,  wdiich  the  clerk  observ- 
ing, he  called  the  jury,  who  severally  answered 
to  their  names :  which  being  done,  the  clerk 
of  the  arraignments  asked  whether  they  were 
all  agreed  upon  their  verdict. 

Junj. — Yes,  we  are  all  agreed. 

Clerk. — Who  shall  speak  for  you  ? 

Jury. — Our  foreman. 

Clerk. — Robert  Hawkins,  hold  up  thy 
hand.  [Which  I  did.] — Jury,  look  upon  the 
prisoner  at  the  bar.  How  say  you  ?  Is  he 
Guilty  of  the  felony  Avhereof  he  stands  in- 
dicted, or  Not  Gu-    ^-  ? 

Foreman  of  the  Jtirij  said,  Not  Guilty,  my 
Lord. 

L.  C.B.  Hale  said  to  the  jury,  "  You  have 
found  like  honest  men  :  I  do  believe  that  he  is 
not  guilty."  And  he  said  to  Larimore,  "  Thou 
art  a  very  villain."" 

Gaoler  said,  Is  Mr.  Hawkins,  my  Lord,  dis- 
charged of  his  imprisonment'? 

./..  n  B.  replied,  If  es.  yes,  he  is  discharged, 
jmying  his  fees. 

Haick. — May  it  please  your  Honour,  my 
Lord,  I  am  poor ;  and  this,  with  other  troubles 
which  they  have  unjustly  occasioned,  hath 
cost  me  a  great  deal  of  money  already. 

L.  C.  B. — I  cannot  help  that,  nor  can  I 
give  away  other  men"s  rights ;  if  they  will 
not  remit  their  fees,  you  mvist  pay  them. 

Batvk. — I  humbly  thank  your  Honour,  and 
shall  observe  your  Lordship's  commands. 


And  so  the^Court  arose,  there  being  no  other 
business  but  my  trial  the  whole  morning, 
which  lasted  from  eight  until  one.  So,  as  soon 
as  my  trial  was  over,  Sir  John  Croke,  Lari- 
more, and  the  rest  of  that  crew  fled  privately 
out  of  Aylesbury,  and  durst  not  stay. 

"'  Thus,"  concludes  Hawkins,  "  I  have,  as 
briefly  as  possibly  I  could,  run  over  my  trial, 
and  for  the  truth  of  it  I  dare  appeal  to  all  that 
heard  it,  which  were  hundreds,  who  can  justify 
that  I  have  given  a  just  and  faithful  account  of 
it."'  In  the  preface  to  the  second  edition  of  his 
pamphlet,  he  states  what  was  the  final  result 
of  the  business.  "  I  shall  only  mention  further,"' 
he  says,  "the  encouragement  I  had  from  the 
Lord  Chief  Baron  to  prosecute  several  of  the 
conspirators.  He  himself  was  pleased  to  direct 
the  process  for  special  bail,  to  order  the  under 
sheritf  to  demand  500/.  security  of  each  ;  and, 
upon  a  motion  at  the  Exchequer  by  Sir 
Richard  Croke  [this  was  a  cousin  of  Sir  John 
Croke,  a  grandson  of  Sir  John  the  Judge  by 
a  younger  son]  and  other  eminent  counsel, 
that  less  might  be  accepted,  positively  insisted 
upon  the  said  order.  But  all  ended  in  their 
hearty  submission  to  me,  and  a  reasonable 
composition  with  them.  Larimore  paid  me 
30/.;  Thomas  Croxton  44/. ;  Thomas  Beams- 
ly  20/.;  Maynel5/.;  Nicholas  Sanders  12/.  ; 
in  all  121/.  The  others  were  excused  by  their 
poverty ;  and  Sir  John  Croke  lost  his  com- 
mission. 

"  Thus  I  have  given  a  brief  account  of  all 
that  I  know  or  believe  to  be  the  ground  of  the 
ditferencebetwixt  Sir  John  Croke  and  myself, 
which  occasioned  the  wicked  attempt  on  my 
life ;  and  I  aver  it  to  be  a  true  one,  upon  the 
word  of  a  Christian  and  a  minister. 

Robert  Hawkins."' 


All  that  further  appears  of  tlie  minister  of 
Chilton  is,  that  he  had  an  only  son  living  in 
1728,  when  the  third  edition  of  the  trial  was 
published.  As  for  Sir  John  Croke,  he  sold 
his  ancestral  manor  of  Chilton  a  few  years 
after  this  disgraceful  atl'air,  and  died, — it  is 
not  recorded  when  or  where, — a  bankrupt 
alike  in  means  and  in  character.  An 
only  surviving  son,  the  last  of  his  race.  Sir 
Dodsworth  Croke,  Baronet, — the  Squire  Dods- 
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worth  of  the  trial,  who  had  pawned,  or  swore 
he  had  pawned,  the  ring  to  Larimore, — died 
witliout  issue,  at  a  great  age  and  in  great 
poverty,  in  1728.     And  now  nothing  remains 


of  tljc  Crokes  at  Cliilton,  whore  five  genera- 
tions of  them  flourished  and  decayed,  except 
the  grim  harnessed  etligies  of  some  of  them  on 
their  monuments  in  the  old  parish  church. 


f 


[Chilton  Clrirch.] 


4 — THE  GREAT  HU.\TINGD0NSH1RE  CASE  OF  DAY  versus  DAY. 


1791 


This  is  one  of  those  curiotis  cases,  the  de- 
light oflictionand  the  drama,  but  of  rare 
occurrence  in  real  life,  in  which  tlie  riddle 
to  he  resolved  is,  whether  a  particular  person, 
as  an  Irishman  would  say,  was  himself  or 
somebody  else.  A  man,  no  doubt,  like  any 
■other  reality,  is  only  that  which  he  is,  anil 
710  trial,  no  evidence,  can  make  him  any- 
thing else;  in  so  far  as  he  professes  to  be 
merely  a  certain  combination  of  body  and 
soul,  his  personality  is  beyond  the  reach  of 
dispute  or  doubt.  But  no  inhabitant  of  this 
breathing  world  confines  his  pretensions  to 
that  amount;    each  of  us  takes  himself,  and 


is  taken  by  others,  to  be  something  more 
than  the  separate  two-legged  entity  of  llesh, 
blood,  muscle,  bone,  marrow,  and  spirit, 
which  alone  it  can  be  absolutely  predicated 
of  the  best  of  us  that  he  is :  we  each  of  us 
lay  claim  to  some  sort  of  identiti/,  as  well  as 
of  entity.  In  other  words,  every  man  is  held 
to  be  at  the  present  moment  the  same  indi- 
vidual that  was  seen,  or  known,  or  at  the  least 
heard  of,  at  some  preceding  time,  perhaps  in 
some  different  place.  And  most  conimonlj', 
too,  a  man  has  other  relations  besides  those  in 
which  he  stands  to  otlier  times,  jilaces,  and 
circumstances;   he   is,  or  says  he  is,   some- 
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body's  son,  or  grandson,  or  brother,  or  hus- 
band ;  it  may  be  in  this  either  putthig  him- 
self forward  as  being  some  other  person  whose 
name  and  character  he  assumes,  or  possibly 
mistaking  himself  for  somebody  that  never 
existed — as,  for  instance,  for  the  son  of  a  per- 
son who  never  had  any  son.  It  is  an  alleged 
case  of  this  last-mentioned  kind  which  here 
comes  before  us  :  Thomas  Day,  the  defendant 
in  this  trial,  was  no  doubt  the  son  of  somebody ; 
but  that  he  was,  as  he  called  himself,  the  son 
of  the  deceased  Thomas  Day,  v/hose  heir  as 
such  he  claimed  to  be,  is  by  no  means  so  clear. 

It  is  fit  to  premise  that  we  are  indebted  for 
the  report  of  this  remarkable  trial  to  a  volume 
published  by  the  plaintiff,  the  questioner  or 
denier  of  Thomas  Day's  legitimacy ;  but  the 
report,  which  was  taken  by  a  short -hand  writer, 
a})pear3  to  be  complete  and  scrupulously  cor- 
rect, and  we  are  not  aware  that  anything  in 
it  has  ever  been  called  in  question,  although 
no  fevv^er  than  three  editions  of  the  volume 
have  a])peared.  A  few  circumstances,  of  sub- 
ordinate importance  are  stated  by  the  editor 
of  the  report,  which  were  not  brought  out  or 
adverted  to  on  the  trial ;  but  any  of  these 
that  we  may  notice  shall  be  carefully  dis- 
tinguished from  the  facts  that  were  proved 
or  sworn  to  in  court. 

Tlie  trial,  technically  styled  "  Doe  on  the 
Demise  of  John  Day,  against  Thomas  Day," 
took  place  before  Mr.  Justice  Heath,  one  of 
the  Judges  of  the  Common  Pleas,  aud  a  spe- 
cial jury,  at  the  assizes  held  for  the  county 
of  Hunthigdon,  on  the  31st  of  July,  1797. 
But  Ihis  was  the  second  time  that  the  case 
had  been  tried ;  and,  to  make  our  account 
complete,  Ave  must  begin  with  a  sketch  of  the 
previous  jn-oceedings,  for  which  also  the 
volume  before  us  furnishes  all  the  requisite 
materials.  It  is  to  be  regretted,  however, 
that  the  book,  even  in  the  last  edition,  is  dis- 
figured by  many  misprints  and  other  mis- 
takes, especially  of  names  and  dates. 

Thomas  Day,  Esq.  of  Spaldwick,  in  the 
county  of  Huntingdon,  died  in  October 
1775,  leaving  two  sons,  Thomas  and  John, 
having  devised  by  will  freehold  and  copy- 
hold estates  of  considerable  value  to  his  elder 
son  Thomas  for  life ;  with  remainder  to  the 
heirs  of  the  body  of  the  said  Thomas  in  tail; 


and,  failing  such  issue  of  Thomas,  to  his 
younger  son  John  in  fee.  Under  this  will 
Thomas  succeeded  to  the  devised  estates, 
having  previously  (not  afterwards,  as  errone- 
ously stated  in  the  Inti-oduction  to  the  Trial, 
to  the  great  confusion  of  the  story)  married  one 
of  his  female  servants,  Mary  Lakin,  the 
daughter  of  Robert  Lakin,  a  carpenter  at 
Leigh  in  Staftbrdshire,  who,  after  having 
borne  him  a  daughter  which  died,  had  pro- 
fessed in  the  latter  end  of  the  year  1774  to 
be  again  pregnant,  and,  having  gone  to  her 
native  place  in  Staffordshire  under  pretence 
of  being  delivered  there,  where  she  might 
have  the  attendaiice  of  her  mother,  had  re- 
turned in  March  1775,  with  a  child  which 
she  called  her  own,  and  which  her  husband 
received  as  his  son,  and  a  short  time  before  his 
death  acknowledged  as  such  in  his  will.  In 
the  year  1777  a  separation  took  place  between 
Thomas  Day  and  his  wife,  who  then  went 
to  reside  with  her  father  at  Leigh  in  Stafford- 
shire, and  afterwards  removed  with  her  father's 
family  to  Trenthain  in  the  same  county, 
where  she  was  resident  when  her  husband 
died,  in  October,  1783.  After  this  she  is 
stated  to  have  man-ied  Joseph  Tanner,  a 
slater  of  Stafford,  from  whom,  however,  she 
separated  in  about  a  year,  and  then  went  to 
reside  at  Stone,  Avhere  she  continued  till  her 
death,  which  happened  in  tlie  year  1793,  and 
was  occasioned  by  suicide. 

Meanwhile,  the  child  which  she  had 
brought  home  from  Staffordshire,  in  1775, 
and  which  had  been  named  Thomas,  after 
her  husband,  had,  upon  the  death  of  his 
presumed  father,  in  1783,  entered,  or  rather 
the  trustees  appointed  in  the  will  of  his 
presumed  father  to  manage  the  property 
during  his  minority  had  for  his  benefit 
entered,  into  possession  of  all  the  entailed 
estates,  with  the  exception  of  about  one 
hundred  acres  of  copyliold  land,  called 
Stonely,  in  Kimbolton,  into  which  John 
Day,  the  younger  brother  of  the  deceased 
Thomas  Day,  entered,  and  of  which  he  was 
allowed  to  continue  in  possession  so  long  as 
he  lived.  It  appears  that,  if  the  minor  had 
any  right  to  the  principal  part  of  the  estates, 
which  were  taken  possession  of  for  him  by 
his  trustees,  he  was,  beyond  all  question, 
equally  entitled  to  this  property  of  Stonely, 
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which,  for  the  present  at  least,  they  declined 
to  claim  for  him. 

But  some  time  before  the  death  of  the 
said  Thomas  Day  there  had  taken  place 
certain  transactions,  which  we  will  relate  in 
the  words  of  the  statement  before  us  : — 

"  Soon  after  the  separation  from  her  first 
husband,  Mrs.  Day  applied  to  Mr.  Weston, 
an  attorney  at  Rugely  in  Staffordshire,  to 
institute  a  suit  on  her  behalf  against  Mr.  Day 
for  a  separate  maintenance ;  Mr.  Weston,  in 
consequence,  applied  to  Mr.  Thomas  Day 
upon  the  subject,  who  immediately  authorised 
Mr.  Bourne  (the  dder),  residing  at  Hints  in 
Staffordshire,  (but  who  then  happened  to  be 
staying  in  Mr.  Day's  neighbourhood),  to  offer 
her  thirty  pounds  a-year  for  life,  as  a  separate 
maintenance.  Mr.  Bourne,  on  his  return 
into  Staffordshire,  called  on  Mr.  Weston  for 
the  purpose  of  making  the  proposed  offer, 
when  he  Avas  told  by  Mr.  Powell  (Mr.  Wes- 
ton's partner)  that,  as  they  had  heard  a  bad 
character  of  Mrs  Day  at  Leigh,  they  would 
not  be  employed  for  her ;  Mr.  Powell  allud- 
ing to  a  report  which  had  then  spread,  that 
Mrs.  Day  had  taken  another  person's  child 
into  Huntingdonshire,  and  had  imposed  it 
upon  her  husband  as  her  own  child. 

"  Mrs.  Day,  not  being  satisfied  with  the 
terms  which  her  husband  had  proposed 
through  the  medium  of  Mr.  Weston,  some 
time  afterwards  employed  Mr.  Fowler,  an 
attorney  of  Burton-upon-Trent  in  Stafford- 
shire, to  sue  her  husband  for  a  separate 
maintenance,  and  Mr.  Fowler  in  consequence 
wrote  to  Mr.  Day  on  the  subject ;  upon 
which  Mr,  Day  employed  Mr.  Park,  an 
attorney  of  St.  Neots  in  Huntingdonshire,  to 
negotiate  and  settle  with  Mr.  Fowler  the 
terms  of  separation ;  and  a  time  was  appointed 
for  Mr.  Day  and  the  attornies  to  meet  at 
Market  Harboro'  in  Leicestershire,  to  arrange 
the  business.  Mr.  Day,  however,  in  tlie 
mean  time  wrote  to  Mr.  Fowler,  stating,  that, 
unless  he  brought  with  him  to  the  meeting 
a  satisfactory  account  from  Mrs.  Day  re- 
specting the  birth  of  the  child,  he  would 
not  come  to  terms  with  her.  Mr.  Fowler 
accordingly  applied  to  Mrs.  Day  for  the 
necessary  information,  when  she  directed 
him  to  tell  Mr.  Day  that  the  child  was  not 
hers.      The  parties  having  met  at   Market 


Harboro'  according  to  appointment,  Mr. 
Fowler  communicated  to  Mr.  Day  wliat  his 
wife  had  directed  him  to  say  respecting  the 
child;  whereupon  Mr.  Day  signed  the  deed 
of  separation,  and  declared  tliat,  althougli 
the  child  was  not  his,  yet,  as  he  was  Ibnd 
of  the  child,  he  would  take  care  of  it,  and 
desired  Mr.  Fowler  at  the  same  time  to  make 
further  inquiries  of  Mrs.  Day  respecting  it. 
The  next  time  BIr,  Fowler  saw  Mrs.  Day,  he 
desired  her  to  give  him  a  particular  account 
of  the  child  for  the  purpose  of  transmitting 
the  infoi'mation  to  her  husl^and,  whicli  she 
accordingly  did,  and  the  account  was  taken 
down  in  writing  by  Mr.  Fowler  and  signed 
and  sworn  to  by  Mrs.  Day  before  him  as 
a  Master  Extraordinary  in  Chancery.  The 
affidavit  was  to  the  following  efl'ect,  viz.  : 
That  she  had  lain  in  at  Bloxwich,  a  village 
near  Walsall  in  Staffordsliire,  at  the  house  of 
a  relation  whose  name  was  Lakin,  and  that 
her  child  died ;  that  this  relation  had  lain  in 
a  short  time  before,  and  that  she  prevailed 
upon  this  relation  to  give  up  her  child,  and 
that  it  was  the  child  of  this  relation  wliicli 
Mrs.  Day  took  to  her  husband.  Mr.  Fowler 
then  desired  Mrs.  Day  to  get  this  evidence 
confirmed  for  the  satisfaction  of  Mr.  Day, 
when  Mrs.  Lakin,  the  mother  of  Mrs.  Day, 
at  her  request,  made  an  affidavit  before  BIr. 
Fowler,  wherein  she  stated  that  what  Mrs. 
Day  liad  sworn  respecting  the  child  was  true. 
Mr.  Fowler  afterwards  went  to  Bloxwich,  but 
could  not  find  out  that  Mrs.  Day  had  lain  in 
there.  He  then  communicated  to  Mr.  Day, 
by  letter,  the  substance  of  these  affidavits; 
and  a  short  time  before  Mr.  Thomas  Day's 
death  BIr.  Park  wrote  to  BIr.  Fowler,  desiring 
that  the  affidavits  might  be  sent  to  him,  and 
BIr.  Fowler  sent  them  to  BIr.  Park  accord- 
ingly. It  therefore  clearly  a])pears  that 
previous  to  Thomas  Day's  death  lie  was  well 
informed  of  the  imposition  of  a  spurious  issue 
into  his  family.'' 

The  writer  suspects  that  the  husband  con- 
nived at  this  act  of  imposition  by  his  wife, 
for  the  purpose  of  defeating  the  title  of  his 
brother  John,  with  whom  he  was  not  upon 
friendly  terms ;  very  little  evidence,  however, 
was  brought  forward  upon  either  trial  of  this 
alleged  disagreement  between  the  two  bro- 
thers.    The  narrative  then  proceeds — "  In 
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the  spring  of  tlie  year  1784,  after  the  death 
of  Mr.  Thomas  Day  (the  ehler  son),  Mr. 
Bourne  informed  Mr.  John  Day  (tlie  sur- 
viving brotlier)  of  the  conversation  he  had 
hekl  with  his  late  brother  Thomas,  rehitiveto 
this  chihl,  and  communicated  to  him  the 
inquiries  he  had  made,  and  the  information 
he  had  obtained  concerning  the  cliikl.  In 
consequence  of  this  information,  Mr.  John 
Day  went  into  Staftbrdshire,  and  in  the  month 
of  April,  1785,  attended  by  Mr.  Willington  of 
Tamworth,  his  solicitor,  and  Mr.  Horvvood, 
of  Trentham  Hall,  the  steward  of  the  Marquis 
of  Staiibrd,  called  on  Mrs.  Day,  at  North- 
wood,  in  the  parish  of  Trentham,  where  she 
then  lived  with  her  father  and  mother;  Avhen 
Mrs.  Day,  upon  being  told  that  her  husband 
v/as  dead,  and  upon  being  asked  what  family 
she  had  by  him,  said,  that  she  never  had  more 
than  one  child,  a  daughter,  who  died  soon 
after  its  birth ;  and  that  Mr.  John  Day,  her 
husband's  brother,  was  her  husband's  heir : 
hut  upon  her  being  asked,  who  were  the 
I^arents  of  the  child  she  took  with  her  into 
Huntingdonshire,  she  said  (after  some  hesita- 
tion) that  she  was  the  mother  of  tliat  child  ; 
and  slie  then  gave  the  following  account 
of  it :  That  about  nine  or  ten  years  then  before, 
being  in  a  state  of  pregnancy,  she  went  out 
of  Huntingdonshire  into  Statibrdshire  to  see 
her  parents,  who  at  that  time  lived  at  Leigh  : 
that  she  staid  at  her  parents'  house  about 
three  months,  or  thereabouts ;  that  she  then 
went  to  Stallbrd,  and  there  met  with  an 
acquaintance  of  her's  who  lived  at  East  or 
West  Penning,  in  Somersetshire,  but  she  did 
not  know  which;  that  this  acquaintance 
Avas  a  married  woman,  whose  husband  had 
been  a  soldier,  but  she  did  not  know  his 
name;  that  he  was  since  dead,  and  that  his 
wife  had  since  married  a  second  husband 
whose  name  was  Rutter,  and  who  lived  some- 
Avhere  in  Staffordshire,  but  she  could  not  tell 
in  what  part  exactly,  though  she  could  tind 
it  out  in  a  few  months ;  that  she  walked  on 
foot  with  this  woman  from  Stafford  to  Pen- 
ning, and  was  three  days  going  thei'e  ;  that 
she  staid  at  this  woman's  house  at  Penning 
about  two  months,  during  which  time  she 
was  brought  to  bed  of  the  child  which  she 
afterwards  took  into  Huntingdonshire  to  her 
husband;    that  the   child  was  born    on  the 


ISth  of  Januar)',  then  nine  or  ten  years  ago; 
that  she  was  delivered  by  a  woman  whose 
name  she  did  not  recollect,  at  whose  house 
her  child  was  privately  baptized  by  a  cler- 
gyman whose  name  was  unknown  to  her; 
that  the  child  was  named  Thomas,  and  never 
was  christened  in  a  church ;  that  she  did  not 
know  what  town  or  place  Penning  was  near, 
but  that  it  was  a  small  place  consisting  of  a 
i'ew  odd  houses ;  that  she  had  a  good  time 
in  her  lying  in,  and  that  she  returned  out 
of  Somersetshire  with  her  child  in  about  two 
months;  that  she  wrote  to  her  mother  from 
Somersetshire,  to  desire  she  Avould  meet  her 
at  Lichtield,  in  her  way  into  Huntingdon- 
shire, and  that  her  mother  met  her  at  Lich- 
field accordingly ;  that  they  went  together 
with  the  child  to  her  husband's  house  in 
Huntingdonshire,  and  staid  at  Atherstone 
two  or  three  days  at  the  house  of  a  relation. 
This  was  the  elfect  of  Mrs.  Day's  examination. 
"  Mrs.  Lakin,  the  mother  of  Mrs.  Day, 
was  then  examined  by  Mr.  Willington  and 
Mr.  Horwood,  when  she  said.  That,  about  nine 
or  ten  years  then  before,  jMrs.  Day  came  to 
her  husband's  house  at  Leigh,  and  staid 
about  tiu-ee  months ;  during  which  time  she 
was  never  from  the  house  many  days 
together  ;  that  Mrs.  Day  did  not  appear  to 
be  with  child  while  she  was  at  Leigh,  nor 
had  ever  lain  in  there;  that  Mrs.  Day  had 
never  told  her  that  she  was  with  child;  that 
at  the  end  of  three  montiis,  or  thereabouts, 
she  went  with  Jlrs.  Daj'  from  her  husband's 
house  at  Leigh  into  Huntingdonshire,  where 
Mrs.  Day  lived ;  that  Mrs.  Day  had  no 
child  with  her  when  she  went  from  Leigh  ; 
that  they  went  through  Lichfield  and  Ather- 
stone in  their  way  to  Huntingdonshire,  and 
staid  two  or  three  days  at  each  of  tliose 
places  ;  that  Mrs.  Day  left  her  at  Lichtield 
or  at  Atherstone  for  two  or  three  days,  and 
then  came  back  and  brought  a  child  with 
her ;  that  she  could  not  positively  say 
whether  it  was  at  Lichfield  or  at  Ather- 
stone that  Mrs.  Day  left  her,  but  slie  was 
certain  it  was  at  one  of  those  places,  and  that 
Mrs.  Day  did  not  leave  her  more  than  two 
or  three  days  before  she  returned  witli  the 
child ;  that  she  was  at  the  liouse  of  Mrs. 
Anne  Woolley  at  Lichfield,  while  she  staid 
there ;  and   at  the  house   of  ]Mrs.  Harris  at 
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Atherstone,  while  she  staid  there ;  that  slie 
never  saw  the  child  before  it  was  brought  to 
lier  by  Mrs.  Day,  at  Lichfield  or  Atherstone ; 
that  she  did  not  know  the  parents  of  the 
child,  nor  whence  Mrs.  Day  procured  it; 
tliat  Mrs.  Day  never  told  her  it  was  her  own 
child,  nor  did  she  believe  it  was  so ;  that 
she  went  into  Huntingdonshire  with  Mrs.  Day 
and  the  child,  without  staying  at  any  other 
})lace  after  they  left  Atherstone ;  that  Mrs. 
Day  never  had  but  one  cliild  by  Mr.  Day, 
(as  slie  believed,  or  ever  heard,)  which  was  a 
daughter,  who  died  soon  after  its  birth  ;  and 
tliat  she  believed  Mr.  John  Day,  brotlier  of 
the  late  IMr.  Thomas  Day,  was  heir  at  law 
of  Mr.  Thomas  Day. 

"•  Mr.  Robert  Lakin  (the  father  of  Mrs. 
Day)  was  then  examined ;  he  said.  That,  about 
ten  years  then  before,  his  daughter,  Mrs.  Day, 
came  to  Leigh ;  that  she  did  not  appear  to 
be  with  child  when  she  was  at  Leigh  ;  that  she 
was  never  brought  to  bed  at  his  house  ;  that 
she  brought  no  child  to  his  house  while  she 
staid  there,  nor  took  any  child  with  her 
when  she  went  away ;  that  his  wife,  Anne 
Lakin,  went  with  his  daughter,  Mrs.  Day, 
when  Mrs.  Day  left  Leigh  to  go  home,  and 
that  he  had  heard  his  wife  went  with  Mrs. 
Day  into  Huntingdonshire;  that  neither  his 
wife  nor  his  daughter  had  a  child  with  them 
when  they  left  Leigh ;  that  he  remembered 
Elizabeth  Rawlins  liaving  a  bastard  child 
by  his  son,  Samuel  Lakin,  about  tlie  time 
Mrs.  Day  was  at  Leigh ;  that  Elizabeth 
Rawlins  was  a  week  at  his  house  with  her 
child,  whilst  Mrs.  Day  was  tliere ;  that 
Elizabeth  Rawlins  and  Mrs.  Day  after- 
%vards  quarrelled,  when  Rawlins  would  not 
stay  any  longer  at  his  house,  and  wanted  to 
take  her  child  away  with  her  ;  that  INIrs.  Day 
would  not  let  her  take  the  child ;  and  that 
Elizabeth  Rawlins  went  to  Lord  Bagot  (then 
Sir  William  Bagot,  a  magistrate),  and 
obtained  a  waiTant  to  apprehend  Mrs.  Day 
and  her  brother  Samuel  Lakin,  and  they 
were  ordered  to  bring  tlie  child  with  them  ; 
that  Mrs.  Day  went  to  Blythfield  in  obedience 
to  the  warrant,  with  Samuel  Lakin,  and 
that  he,  Robert  Lakin,  went  with  them  and 
his  servant  maid,  Hannah  Statham  ;  that  Sir 
William  Bagot  and  the  Rev.  Mr.  Bagot, 
another  magistrate,   ordered  the  child  to  be 


delivered  to  its  mother,  Elizabeth  Rawlins ; 
that  he  did  not  know  nor  everlieard  that  his 
daughter,  Mrs.  Day,  hail  ever  liad  any  son 
by  iier  husband  Mr.  Thomas  Day  ;  and 
believed  she  never  had  any  child  exce])t  one, 
a  daughter,  who  died  soon  after  its  birth."' 

Ll'pou  receiving  these  examinations,  which 
were  taken  on  the  22nd  of  April,  1781,  and 
signed  by  the  persons  examined,  together  with 
such  further  information  as  could  then  be 
procured,  Mr.  Jolni  Day  was  advised  to  pro- 
ceed by  ejectment  for  tlie  recovery  of  the 
estate.  This  lie  accordingly  did,  and  the 
cause  came  on  for  trial  at  Huntingdon,  at 
the  summer  assizes  for  1784,  before  Lord 
Loughborough,  Chief  Justice  of  the  Common 
Pleas,  and  a  special  jury.  No  short-hand 
writer  was  employed  on  this  occasion,  but  a 
pretty  full  account  of  the  evidence  on  both 
sides  was  taken  in  court  by  the  counsel  and 
others  concerned.  We  shall  here  conline 
ourselves  to  the  mention  of  the  more  important 
facts  that  were  sworn  to  by  each  witness. 

For  the  ])laintilf  about  twenty  witnesses 
appear  to  have  been  examined  : — 

Jl  illiam  Crou'ffer,  of  Klmbolton,  on  the 
22nd  of  November,  1774,  set  out  with  Mrs. 
Day,  in  a  covered  cart,  from  her  husband's 
house  at  Klmbolton  in  Huntingdonshire,  when 
she  went  to  see  her  parents  at  Leigh  in 
Statlbrdshire ;  the  first  night  they  stopped 
near  Leicester;  the  next  day  they  proceeded 
to  Ashby-de-la-Zouch  in  the  same  county, 
about  sixty  miles  from  Klmbolton,  where  he 
left  her  at  the  house  of  a  relation  of  her  own. 
Mrs.  Day  had  not  the  appearance  of  being 
with  child  at  that  time;  but  at  Shrovetide 
following  she  returned  home,  bringing  her 
mother  with  her,  and  a  child  which  she 
called  her  son,  and  which  was  also  pretended 
to  be  her  husband's  son  and  heir. 

Sarah  La/u?i,  of  Ashl)y-de-la-Zouch,  wife 
of  Nathaniel  Lakin,  at  whose  house  Mrs. 
Day  had  been  lei't  by  Crowger,  agreed  with 
that  witness  in  testifying  that  she  did  not 
then  appear  to  be  with  child. 

3Ir.  Thomas  Brindleij,  a  farmer  at  Leigli, 
which  is  a  small  village  near  Uttoxeter,  in 
Stallbrdshire,  saw  Mrs.  Day  very  frecpiently 
there,  during  her  stay  of  some  months,  after 
her  arrival  at  her  father's  house  in  November, 
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1774 ;  she  had  no  appearance  of  being  witli 
child  in  all  that  time,  nor  did  he  ever  hear 
of  her  lying  in  while  at  Leigh.  But  it  was 
the  common  report  in  that  part  of  the  country 
that  she  had  picked  up  a  cUrld  after  she  had 
left  Leigh,  and  had  imposed  it  upon  her  hus- 
band as  her  own. 

M'is.  Catharine  Brindley,  of  Leigh,  mother 
of  the  last  witness,  gave  evidence  to  the 
same  efl'ect.  Mrs  Day,  soon  after  she 
came  to  Leigh,  told  this  witness  that  she  was 
with  child,  to  which  Mrs.  Brindley  answered, 
"  You  have  no  appearance  of  loeing  with 
child."' 

Sarah  Johnson,  of  Leigh,  next  neighbour 
to  Robert  Lakin,  Mrs.  Day's  father,  saw 
Mrs.  Day  almost  every  day  during  up- 
wards of  three  months  that  she  resided  Avith 
her  father  and  mother  after  her  arrival  in 
November,  1774;  she  had  no  appearance  of 
being  with  child  in  any  part  of  that  time, 
and  never  lay  in  at  Leigh.  This  witness  had 
also  heard  the  report  of  her  having  imposed 
a  child  which  was  not  her  own  upon  her 
husband. 

Ann  Chell,  of  Leigh,  who  had  Avorked  as 
a  charwoman  with  Robert  Lakin  during 
Mrs.  Day's  visit  in  1774-5,  gave  evidence  to 
the  same  eliect  with  the  three  last  witnesses. 
When  IMrs.  Day  and  her  mother  set  out  for 
Huntingdonshire  at  the  end  of  three  months, 
they  had  no  child  with  them. 

Jane  Turner,  of  Leigh,  spoke  to  the  same 
facts. 

Mary  BloocL  of  Leigh,  was  living  in  the 
service  of  i\Ir.  Charles  Hart,  Mrs.  Day's  uncle, 
at  the  time  of  this  visit.  She  frequently 
slept  with  Mrs.  Day  while  she  was  at  Leigh, 
and  washed  her  linen ;  and  she  did  not  ap- 
pear to  be  Avith  child.  All  these  six  witnesses 
from  Leigh  also  swore  to  the  fact  that  Eliza- 
beth Rawlins  of  that  place  had  had  a  bastard 
child  by  Mrs.  Day's  brother,  shortly  before 
her  arrival,  and  that  Mrs.  Day  wanted  very 
much  to  take  that  child  away  Avith  her,  but 
Avas  prevented. 

Elizabeth  Lakin,  formerly  Rawlins,  noAV 
the  Avife  of  Samuel  Lakin,  brother  of  Mrs. 
Day,  proved  the  same  facts  as  Avere  proved 
by  the  other  Avitnesses  from  Leigh,  and  also 
that  she  herself  Avas  brought  to  bed  in  the 
night  of  the  5th   of  November,  1774,  of  a 


child  Avhich  she  had  by  Samuel  Lakin,  her 
present  husband,  before  their  marriage ;  that 
Mrs.  Day  prevailed  upon  her  to  part  Avith 
the  child  to  her,  under  the  pretence  of  pro- 
viding for  it  at  Mrs.  Day's  house,  or  pro- 
curing for  it  a  place  in  the  Foundling  Hos- 
pital ;  that  Mrs.  Day  clothed  the  child  Avith 
linen  Avhich  she  had  brought  with  her,  and 
that  Mrs.  Day  kept  the  child  two  days  at 
her  father's  house  ;  that  Avitness  afterwards 
repented  of  having  parted  Avith  her  child, 
and  requested  Mrs.  Day  to  restore  it  to  her, 
but  Mrs.  Day  refused  to  do  so ;  that,  in  con- 
sequence of  Mrs.  Day's  refusal,  application 
Avas  made  to  a  magistrate,  Avho  granted  a 
Avarrant  against  her,  and  obliged  her  to  return 
the  child;  and  that  this  happened  in  the 
latter  end  of  January,  or  the  begimiing  of 
February,  1775. 

Jolui  Keeling,  who  had  been  overseer  of 
the  poor  of  the  parish  of  Leigh  in  the  years 
1774  and  1775,  confirmed  the  evidence  of 
the  last  Avitness.  He  Avas  present  Avhen  the 
magistrate  compelled  Mrs.  Day  to  restore 
RaAvlins's  child  to  its  mother;  Mrs.  Day  Avas 
very  umviiling  to  part  Avith  the  child,  and 
attempted  to  strip  it  before  it  was  taken  out 
of  the  house  of  the  magistrate,  affirming  that 
the  clothes  Avere  hers,  and  that  she  Avovild  not 
part  Avilh  them,  though  she  must  give  up 
the  child. 

William  Rawlins,  of  Leigh,  brother  to 
Elizabeth  RaAvlins,  and  Maryaret  Ward, 
their  mother,  proved  the  same  facts  as 
were  attested  by  all  the  other  Avitnesses  from 
Leigh. 

Mr.  Francis  Woolley,  of  Lichfield,  proved, 
that  Mrs.  Day  and  her  mother  came 
to  Lichfield  together  about  the  time  of  the 
fair  at  Lichfield,  Avhich  begins  on  Shrove 
Tuesday,  about  nine  or  ten  years  before  the 
trial ;  that  his  mother  Avas  then  living ;  that 
they  came  to  his  mother's  house,  but  brought 
no  child  with  them ;  that  he  remembered 
hearing  his  mother  ask  Mrs.  Day  Avhat  family 
she  had,  and  that  Mrs.  Day  told  his  mother 
that  she  had  no  child  living,  but  that  she 
once  had  a  daughter,  Avho  died ;  that  IMrs. 
Day  lel't  her  mother  one  morning  at  Mrs. 
Woolley 's,  and  Avalked  on  foot  down  the  yard 
Avhich  leads  into  the  Birmingham  and  Sutton 
road  :  [Birmingham  is  fifteen  miles  and  Sutton 
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eight  miles  from  Lichfield  :]  tliat  Mrs.  Day 
staid  out  a  night  or  two,  but  did  not  bring 
any  child  back  with  her;  that  Mrs.  Lakin 
rebuked  jMrs.  Day  for  having  left  her,  and 
for  having  staid  out  so  long ;  that  Mrs.  Day 
talked  of  having  been  wet  about  Sutton  Cold- 
field  (a  very  extensive  tract  of  waste  land 
lying  between  Birmingham  and  Lichfield) ; 
that  IMrs.  Day  and  her  mother  left  Mrs. 
Woolleys  almost  immediately  after  Mrs. 
Day  returned  to  Lichfield  ;  that  they  had  no 
child  with  them  when  they  went  away,  and 
that  there  was  not  any  mention  made  of  a  child  ; 
that  Mrs.  Day  was  dressed  in  a  white  riding- 
habit,  and  wore  a  black  hat  and  feather. 

Mrs.  Ann  Harris,  of  Atherstone,  aunt 
to  Mrs.  Day,  proved  that  Mrs.  Day  and  her 
mother  came  together  to  her  house  on  Shrove 
Sunday  evening,  in  the  year  1775;  that  they 
came  to  her  house  on  foot,  but  that  she  vmder- 
stood  they  came  in  a  chaise  to  Atherstone ; 
that  Mrs.  Day  came  into  the  house  in  a  hasty 
manner  before  her  mother,  and  clapped  a 
child  into  the  lap  of  witness,  exclaiming,  •'  I 
have  brought  you  my  child ;"  that  witness 
replied,  "  Your  child  ?  why  I  did  not  know 
you  had  one  ;"  that  Mrs.  Day  answered,  "O 
yes,  I  have  been  to  my  mother's  to  lie  in, 
and  the  child  is  five  weeks  old :"  that  the 
child  was  very  ill,  and  her  servant  sat  up 
with  it  at  her  house  for  two  nights  ;  that  they 
staid  three  days  at  witness's  house  ;  that  Mrs. 
Day  did  not  suckle  the  child,  and  that  she 
bought  a  saucepan  at  Atherstone  to  prepare 
food  for  it ;  that  they  went  from  Atherstone 
on  Ash  Wednesday,  the  1st  of  March,  1775, 
in  a  post-chaise  from  the  Swan  Inn;  that 
Mrs.  Day  Avas  dressed  in  a  white  riding- 
habit,  and  wore  a  black  hat  and  feather. 

Richard  Leigh,  landlord  of  the  Swan  Inn 
at  Atherstone,  confirmed,  from  his  post- 
ing book,  the  evidence  of  the  preceding 
witness  as  to  the  day  on  which  the  woman 
and  a  child  from  her  house  went  in  his  jDost- 
chaise  from  Atherstone  to  Leicester,  a  distance 
of  twenty-two  miles.  He  is  made  indeed  to 
call  it  the  5th  of  March,  but  this  appears  to 
be  one  of  the  misprints  with  which  the  book 
abounds. 

Griffith  Roberts,  landlord  of  the  White 
Hart  In*ii,  at  Kettering,  in  Northamptonshire, 
knew  Mrs.  Day,  who  came  to  his  house  on 


the  2d  of  March,  1775,  witli  a  child  and  an 
elderly  woman,  whom  she  addressed  by  the 
name  of  mother,  and  on  the  same  day  took 
one  of  his  chaises  to  Kimbolton,  where  her 
husband  then  lived,  the  distance  being  twenty 
miles. 

Thomas  Thomas,  of  Kimbolton,  an"  in- 
timate acquaintance  of  the  late  Mr.  Tho- 
mas Day,  proved  that  he  had  often  heard  ]\Ir. 
Day  declare  that  he  liad  no  knowledge  of  his 
wife  being  with  child,  when  she  went  on  this 
visit  into  Staffordshire;  that  Mr.  Day  never 
had  the  child  christened ;  that  Mr,  Day  had 
no  child  living  when  this  was  brought  to 
him,  nor  had  he  any  child  since. 

Mrs.  Jane  Fosse//,  of  Kimbolton,  an  in- 
timate acquaintance  of  Mr.  Thomas  Day, 
proved  that  he  had  frequently  declared  his 
suspicions  to  her  that  the  child  was  not  his 
wife's,  and  that  he  often  talked  of  going  into 
Stalfordshire  with  a  view  of  finding  out  whence 
the  child  came  :  that  he  made  such  a  declara- 
tion to  witness  a  short  time  before  his  death; 
that  he  never  had  the  child  christened ;  that 
witness  used  very  frequently  to  visit  Mr.  Day, 
at  Kimbolton ;  that  she  never  saw  Mrs.  Day 
suckle  the  child;  that  she  once  asked  SIi-s. 
Day  why  she  did  not  suckle  the  child,  when 
Mrs.  Day  answered,  "  Because  I  have  no 
milk  ;■'  that  Mrs.  Day  always  used  the  child 
very  cruelly,  and  never  showed  the  least  afi'ec- 
fion  for  it ;  that  Mr.  Day  had  no  child  living 
when  this  was  brouglit  to  him,  nor  ever  had 
any  child  afterwards. 

Mart/  Richardson  proved  that  she  lived 
servant  to  Mr.  Day  when  his  wife  brought 
home  the  child  in  question,  and  that  she 
lived  there  some  time  afterwards;  that  she 
never  saw  Mrs.  Day  suckle  the  child  i  that 
Mrs.  Day's  breasts  had  not  any  appearance  of 
having  milk  in  them  ;  that  she  once  asked 
Mrs.  Day  why  she  did  not  suckle  the  child, 
when  Mrs.  Day  replied,  "  Many  people  be- 
sides me  bring  up  children  withovit  suckling 
them ;"  that  Mrs.  Day  used  the  child  very 
ill,  and  very  much  unlike  a  mother. 

Mr.  Robert  Kemp  Bourne,  of  Hints  in 
Staffordshire,  proved  that  about  six  years 
before  the  trial,  having  occasion  to  go  to  an 
estate  of  his  near  Kimbolton,  he  met  the  late 
Mr.  Day  in  company  ;  that  Mr.  Day,  know- 
ing that  witness  lived    in  Staflbrdshire,  in- 
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quired  of  him  whether  he  knew  one  Mr. 
Weston,  an  attorney  at  Rugely  in  Staftbrd- 
shire ;  to  which  witness  answered  "  Yes ;  " 
tliat  Mr.  Day  then  told  him  he  had  received 
a  letter  from  Mr.  Weston  on  the  behalf  of 
Mrs.  Day,  tlireatening  to  sue  him  for  a  sepa- 
rate maintenance  ;  that  slie  had  then  parted 
from  her  husband,  and  was  gone  to  live  with 
her  parents  at  Leigh;  that  Mr.  Day  requested 
witness,  when  he  saw  Mr.  Weston,  to  tell 
him  that  it  would  be  no  credit  to  him  to  be 
concerned  for  such  a  woman  as  Mrs.  Day 
was,  for  that  she  was  a  very  bad  woman  in- 
deed ;  that  she  had  robbed  and  piliered  him 
strangely  ;  that  she  once  attempted  to  bum 
his  house,  and  afterwards  jumped  out  of  the 
window  and  cried  murder  ;  that  he  had  mar- 
ried her  from  a  mean  station  ;  that  he  autho- 
rised witness  to  propose  to  Mr.  Weston  that  he 
would  secure  to  his  wife  an  annuity  of  30/.  for 
her  life,  which  he  said  was  more  than  she  had 
aright  to  expect  from  her  conduct  and  former 
station  in  life  ;  that  when  witness  returned  into 
Staffordshire  he  spoke  to  Mr.  Powel,  a  partner 
of  Mr.  Weston's,  on  the  subject ;  that  Mr.  Powel 
told  witness  that  Mr.  Weston  had  heard  so  bad 
a  character  of  Mrs.  Day  from  the  peojDle  of 
Leigh,  that  he  would  not  be  concerned  for 
her ;  that  INIr.  Powel  at  the  same  time  told 
him  that  it  was  reported  at  Leigh  that  Mrs. 
Day  had  taken  a  child  with  her  into  Hunt- 
ingdonshire, and  had  imposed  it  on  her 
husband  as  her  own :  that,  in  consequence 
of  this  information,  witness  took  the  trouble 
of  inquiring  at  Leigh  concerning  the  report, 
which  he  found  to  be  true ;  that  witness 
soon  afterwards  went  into  Huntingdonshire 
and  saw  Mr.  Day ;  that  he  informed  IMr. 
Day  of  liis  having  seen  Mr.  Weston's  part- 
ner, Mr.  Powel,  and  that  Mr.  Weston  would 
not  be  concerned  for  Mrs.  Day  ;  that  witness 
then  said  to  Mr.  Day,  "  I  have  some  very 
bad  news  to  tell  you  ;"'  that  Mr.  Day  hastily 
interrupted  him,  saying,  "  You  are  going  to 
tell  me  the  child  I  am  rearing  is  not  my 
own;"  that  witness  replied,  "  Yes  I  am,  and 
I  have  received  such  information  respecting 
it  as  leaves  no  doubt  in  my  mind  that  what 
I  tell  you  is  true ;"  that  Mr.  Day  said  lie 
always  suspected  it ;  that  he  remarked  how 
strange  it  was  that  a  wife  should  impose  a 
child  upon    her  husbanel   that  was   neither 


hers  nor  his ;  that  Mr.  Day  told  witness  he 
would  go  into  Statlbrdshire  to  make  inqui- 
ries about  the  child,  and  declared  that,  turn 
out  as  it  would,  he  would  not  desert  the 
child,  but  would  bring  it  up,  and  put  it  in  a 
way  to  get  its  own  livelihood. 

Such  was  tlie  evidence  for  the  plaintiff;  the 
amount  of  v/hich,  taken  by  itself,  and  consi- 
dered as  uncontradicted  or  unexplained,  may 
be  shortly  stated  to  be  ; — 1.  That  Mrs.  Day 
did  not  appear  to  be  with  child  when  she  left 
home  in  November,  1774 ;  2.  That  she  had 
not  the  appearance  of  a  woman  with  child 
during  any  part  of  the  three  months  which  she 
spent  at  her  father's  house  at  Leigh  ;  3.  That 
she  did  not  lie  in  there;  4.  That  she  there 
made  at  least  one  attempt  to  procure  and  carry 
away  witli  her  the  child  of  another  woman ; 
5.  That  she  took  no  child  along  with  her 
when  she  left  Leigh :  6.  That  she  could 
scarcely  have  been  delivered  of  a  child  at 
any  place  at  which  she  stopped  on  her  journey 
homewards ;  7.  That  she  appears  to  have 
procured  the  child  whicli  she  afterwards 
brought  home  with  lier  between  the  time  of 
her  leaving  Lichfield  a  day  or  two  after 
Shrove  Tuesday,  1775,  and  her  arrival  on  foot 
at  Atherstone  on  the  evening  of  Shrove  Sun- 
day ;  8.  That  at  Atherstone  she  gave  a  false 
account  of  the  child,  at  least  in  saying  that 
she  had  been  delivered  of  it  five  weeks 
before  ;  9.  That  she  was  never  seen  to  suckle 
the  child  after  she  brought  it  home,  and  that 
she  admitted  she  had  no  milk  ;  10.  That  her 
husband  had  no  knowledge  of  her  being  with 
child  Avhen  slie  left  home,  and  had  fre- 
quently declared  his  suspicions  that  tlie 
child  she  brouglit  back  with  her  was  neither 
his  nor  hers,  althougli  he  expressed  his  de- 
termination never  to  desert  it;  11.  That  slie 
never  showed  any  affection  for  the  child  ; 
and,  12.  Tiiat  she  was  a  woman  of  so  bad  a 
cliaracter  as  to  make  it  not  at  all  improbable 
that  she  miglit  have  been  guilty  of  the  con- 
duct impvited  to  lier. 

The  case  for  the  defence  was  begun  by  tlie 
production  of  the  will  of  Thomas  Day,  the 
tenant  for  life,  in  which  the  testator  described 
the  defindant  as  his  son,  and  by  which  he 
left  to  liim  all  his  property. 

The  following  witnesses  were  tlten  ex- 
amined : — 
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Mar//  Howe  was  living  as  servant  witli 
the  deceased  jMr.  Thomas  Day  when  his 
wife  went  to  Stallbrdshire  to  lie  in;  her  hus- 
band consented  toiler  going  for  that  purpose; 
she  appeared  to  be  then  big  with  child,  and 
took  child-bed  linen  with  her  ;  after  her  re- 
turn slie  both  fed  and  suckled  the  child, 
which  bore  a  strong  resemblance  to  her  hus- 
band. Disputes  liaving  taken  place  between 
Mr.  and  Mrs.  Day,  the  former  sent  the  cliild 
away,  on  which  Mrs.  Day  was  almost  dis- 
tracted. On  her  cross-examination,  this 
witness  said  that  Mr.  Thomas  Day,  and  his 
brother  INIr.  John  Day  did  not  agree. 

Mary  Reed,  of  Stow,  in  Huntingdonshire, 
had  worked  as  a  washerwoman  at  Mr.  Day's, 
when  Mrs.  Day  went  away  to  Stallbrdshire  to 
lie  in ;  she  had  on  that  occasion  packed  up 
child-bed  linen  for  Mrs.  Day.  who,  when  she 
returned  home,  suckled  the  child,  which  was 
like  Mr.  Day. 

Mary  Cook,  of  Kimbolton,  remembered 
Mrs.  Day  going  to  Staffordshire ;  she  ap- 
peared to  be  big  with  child;  and  the  child 
she  brought  back  was  like  jMr.  Day. 

Elizabeth  Luccock,  of  Kimbolton,  gave 
evidence  to  the  same  effect.  On  her  cross- 
examination  she  said  that  she  never  saw  Mrs. 
Day  suckle  the  child,  although  she  used  Ire- 
quently  to  go  to  Mr.  Day's  house. 

Eleanor  Johnson,  of  Kimbolton,  gave  nearly 
the  same  evidence  with  INIary  Cook. 

Ann  Medlow,  of  Swineshead,  Hunting- 
donshire, thought  Mrs.  Day  was  with  child 
when  she  Avent  into  Staftbrdshire ;  but  never 
saw  her  suckle  the  child. 

Air.  Thomas  Peck,  surgeon  at  Kimbol- 
ton, also  said  that  Mrs.  Day,  whom  he  was 
in  the  habit  of  seeing  frequently,  appeared  to 
him  to  be  with  child  when  she  went  into 
Stallbrdshire.  After  her  return  he  had  seen 
the  cliild  at  her  breast,  and  he  thought  it  like 
her  husband.  On  his  cross-examination,  he 
said,  that  a  woman  might  have  milk  after  a 
miscarriage. 

Hannah  Statham  was  living  with  Mrs. 
Lakin  at  Leigh,  when  I^Irs.  Day  came  there 
to  lie  in  ;  she  came  on  horseback  double  ; 
she  appeared  to  be  with  child  when  she  lirst 
came,  though  she  was  not  very  big,  but  she 
increased  in  size  during  the  two  months  she 
staid.     She  went  from  Leigh  on  account  of 


her  brother's  child  ;  she  went  on  foot  tv)  her 
uncle  Hart's  at  Dadsley,  about  a  mile  i'rom 
Leigh,  in  the  Christmas  holidays,  and  re- 
turned in  a  month  or  live  weeks  afterwards  in 
a  chaise,  witli  the  appearance  of  having  been 
delivered;  but  the  witness  admitted  on  her 
cross-examination  that  she  brought  no  child 
with  her.  Her  mother  and  she  left  Leigh  to- 
gether on  the  same  day  on  which  she  returned 
from  her  uncle's. 

Ellzabelii  Rutter  swore  that  she  had  known 
Mrs.   Day  twenty    years;  that   she   received 
a  letter  to    meet    Mrs.    Day    at  Stafford ; 
that  Mrs.  Day  Avas  big  with  child  when  she 
met  her  at  Stafford ;  that  Mrs.  Day  wanted 
witness  to  take  her  to  witness's  father's  hard 
by  Broseley  in  Shropshire,  to  lie  in ;  that  her 
father's  name  was  Thomas  Cornes  ;  that  she 
went  with  Mrs.  Day  to  Broseley  accordingly, 
and  that  they  staid  there  about  a  month  ;  that 
Mrs.  Day  was  brouglit  to  bed  of  a  boy  there ; 
that   this   was  in    January ;  that  there   was 
only  the  midvviie  and  herself  in   the  room 
when    Mrs.    Day    was    delivered;    that   lier 
mother,    IMrs.   Cornes,  came  into  the   room 
before  the  child  was  dressed;  that  one  Mary 
Clark  Avas  the  midAvife ;  that  the  child  Avas 
not  baptized  at  Broseley  because  sIk-  thought 
that  it  Avould  occasion  trouble;  but  that  ?ilrs. 
Day  had  desired  her  to  get  the  child  l)aptizcd, 
and  that  she  pretended  to  Mrs.  Day  that  she 
had  done  so.     On  Rutter'scross-examinalion, 
she  said  that  Stailbrd  Avas  thirty  miles  from 
Broseley ;  that  they  Avent  on  foot ;  that  she 
did   not  knoAv    Avhom   she  Avas   to  meet  at 
Stafford  Avhen  she  Avent  there,  but  supposed 
her  OAvn  relations;  that  she  met  Mrs.  Day  in 
the  street ;  that  they  a\  ent  part  of  the  road 
on  foot,  about  eight  or  nine  miles ;  tliat  Mrs. 
Day  carried  a  small   bundle  Avith  her;  that 
they  stopped  all  night  at  Peter  Dudley's,  a 
relation   of  hers ;  that   it   was   in  January ; 
that  they  Avent  the  next  day  in  a  coach,  be- 
yond Wolverhampton,  not  so  far  as  Bridge- 
north,  and  got  to  Broseley  the  second  night, 
about  eight  or  nine  miles  from  Bridgenorth; 
that  her  father  Avas  a  poor  labouring  man  ; 
that  Mrs.  Day  Avas  delivered  in  a  Aveek  afler 
she  got  to  Broseley ;  that  this  was  nine  years 
ago,    reckoning  previous  to   the   trial ;  that 
Mrs.  Day  Avent  out  in  about  a  month ;  and 
that  Mrs.   Day  and  the  child  and  Avitness 
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went  away  from  Broseley  together  to  Wolver- 
hampton ;  that  she  was  born  in  Somersetshire, 
and  formerly  lived  there. 

Elizabeth  Comes,  the  mother-in-law,  or 
rather  step-mother,  of  Mrs.  Rutter,  con- 
finned  the  evidence  of  the  last  witness  in 
regard  to  what  took  place  at  her  house.  On 
her  cross-examination,  she  said,  that  she 
never  saw  Mrs.  Day  before  that  time ;  that 
she  received  no  notice  of  her  coming ;  and 
that  Thomas  Cornes,  her  husband,  worked  as 
a  potter. 

Mrs.  Day  herself  was  the  next  witness 
called,  and  it  v/ill  be  best  to  give  her  evidence 
at  length.  She  swore  that  she  went  to  lie  in 
at  her  father's  house,  at  Leigh  in  Stafford- 
shire, in  November  1774,  but  that  she  left 
her  father's  on  account  of  a  quarrel;  that 
she  desired  Beach  to  write  to  his  niece  to 
give  her  the  meeting  at  Stafford ;  that  the 
name  of  Beach's  niece  was  then  Walter, 
(afterwards  Rutter) ;  that  the  niece  and  slie 
met  at  the  Shire  Hall,  Stafford;  that  the 
woman  took  lier  to  a  house  near  Broseley,  to 
lie  in ;  that  she  did  not  expect  to  lie  in  so 
soon,  but  that  she  was  brought  to  bed  of  a 
boy  about  a  week  after  she  went  to  Broseley  ; 
that  she  left  Broseley  in  about  a  month  or  five 
weeks ;  that  this  woman,  and  she  and  the 
child  went  away  from  Broseley  together,  as 
far  as  Wolverhampton,  when  she  and  the 
woman  parted ;  that  she  took  the  child  for- 
wards near  to  Lichfield,  to  a  place  about 
five,  six,  or  seven  miles  from  thence,  and  that 
she  left  the  child  with  a  person  Avhom  she 
knew  at  this  place,  while  she  went  to  her 
mother's ;  that  this  person  was  since  dead  ; 
that  she  ordered  this  person  to  meet  her  the 
next  day,  at  the  Swan  Inn,  in  Lichfield,  and 
to  bring  the  child  with  her  ;  that  her  mother 
and  she  went  to  Lichfield  together,  to  her 
cousin  Woolley's,  but  that,  not  finding  the 
person  at  the  Swan  Inn,  in  Lichfield,  as  she 
expected,  she  went  out  to  meet  her,  and 
met  her  with  the  child  coming  on  the  road ; 
that  her  mother  and  herself,  with  the  child, 
took  a  chaise  from  the  Swan  Inn,  in  Lich- 
field, to  Atherstone,  and  so  went  home 
together ;  that  this  child  was  the  same  now 
in  possession  of  her  husband's  estate.  On 
her  cross-examination,  she  said,  she  once  had 
a  daughter,  who  died;  that  she  then  had  a 


bad  time,  and  thought  to  have  lain  in  this 
time  at  her  mother's ;  that  she  staid  three 
months  at  Leigh  before  she  determined  to  go 
to  Stafford ;  that  she  desired  Beach  to  write 
to  her  niece,  whom  she  had  not  seen  for  eight 
years,  and  did  not  know  where  to  find  her, 
though  she  thought  that  she  then  lived  in 
Somersetshire ;  that  she  went  on  horseback, 
single,  to  Stafford,  to  meet  Mrs.  Walter 
(Beach's  niece) ;  that  she  never  told  her 
mother  where  she  was  going ;  that  she  was 
then  big  with  child  ;  that  she  met  with  Mrs. 
Walter  at  a  public-house  at  Stafford,  and 
told  her  business  to  her,  intending  at  that 
time  to  go  back  with  her  into  Somersetshire 
to  lie  in ;  that  they  went  together  from 
Stafford  near  to  Penkridge  on  foot,  and  in 
a  stage-coach  the  next  morning  through 
Wolverhampton,  to  within  seven  or  eight 
miles  of  the  place,  and  walked  thence  to 
Broseley  the  second  day  ;  that  the  house  she 
went  to  at  Broseley  was  a  largish  one,  and  had 
two  tenements ;  that  there  was  an  old  man,  an 
old  woman,  and  Walter's  husband  there ; 
that  she  staid  there  altogether  about  five 
weeks  ;  that  her  mother  did  not  know  where 
she  was ;  that  she  was  brought  to  bed  in  a 
week  and  had  not  a  bad  birth  ;  that  she  had  a 
midwife,  a  middle-aged  woman ;  that  she  was 
sure  she  lay  in  in  Jaimary  ;  that  she  returned 
in  a  post-chaise,  with  Mrs.  Rutter  and  the 
child,  to  Wolverhampton ;  that  she  and  the 
child  went  towards  Lichfield,  to  a  place  with- 
in six  or  seven  miles  of  it,  to  a  house  where 
one  Eaton  lived,  a  married  woman,  but  tliat 
she  did  not  know  tlie  name  of  the  place  ;  tliat 
she  knew  Eaton  before,  and  that  she  left  the 
child  with  her  because  she  was  tired;  that 
she  went  on  to  her  mother's  and  staid  at  Leigh 
till  next  morning,  Avhen  she  and  her  mother 
went  on  horseback  to  Uttoxeter  and  thence 
in  a  post-chaise  to  Lichfield,  where  they 
arrived  about  eleven  at  noon ;  that  slie  was 
not  sure  whether  she  went  to  Woolley's,  but 
that  her  mother  staid  there  all  night;  that 
she  went  alone  for  the  child,  and  walked  two 
or  three  miles,  when  slie  met  the  woman  with 
the  child  ;  that  she  took  the  child  to  Licldield, 
and  left  it  with  a  servant  at  the  inn  while  slie 
went  to  her  mother  at  Woolley's ;  that  she  did 
not  remember  any  conversation  witli  Mrs. 
Woolley,   but  that   she   never  told  her  she 
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had  no  chiltl ;  that  she  and  her  mother  ami 
the  chikl  went  on  the  Sunday  from  Lichfield 
to  Athei-stone ;  that  she  had  an  uncle  of  the 
name  of  VVoodrough ;  that  after  she  parted 
from  her  hushand,  she  told  W^oodrough  the 
same  as  she  told  Mr.  Fowler,  viz.,  that  the 
child  was  not  hers  in  order  to  get  it  from  her 
husband,  because  he  [she '?]  was  so  distressed 
about  it ;  that  she  made  an  affidavit  before 
Mr.  Fowler  that  the  child  was  not  hers,  and 
so  did  her  mother,  for  the  purpose  of  getting 
the  child  again  ;  that  she  remembered  liaving 
a  conversation  with  Mr.  Horwood  and  Mr. 
Willington  ;  that  she  then  thought  the  place 
where  she  lay  in  had  been  Pennard,  but  that 
she  did  iiot  tell  them  it  was  140  miles  off,  nor 
that  she  had  walked  it  in  three  days,  nor  that 
she  staid  there  two  months,  but  might  have 
told  them  that  she  lay  in  on  the  18th  of 
January. 

Mary  Shannan  proved  that  she  lived 
with  Mr.  Day  at  Wornditch,  about  seven 
years  befoie  the  trial;  that  Mrs.  Day  was 
then  out  of  her  mind  on  account  of  tlie  child  ; 
that  she  used  to  wring  her  hands ;  that  they 
used  to  confine  her  at  night;  and  that  she  once 
jumped  out  of  the  window. 

Charles  Forster  proved  that  he  lived  with 
Mr.  Day  when  Mrs.  Day  returned  home 
with  the  child ;  that  his  master  and  mistress 
had  a  difference ;  that  his  master  and  he  took 
the  child  to  Biggleswade  to  be  nursed;  that 
Mrs.  Day  did  not  know  where  the  child  was 
taken ;  that  she  was  ill  and  confined  to  her 
room  :  that  she  declared  she  would  make  the 
house  too  hot  for  them :  that  she  set  the 
things  on  fire,  being  in  a  melancholy  state  of 
mind.  On  liis  cross-examination,  he  said  his 
master  sent  the  child  to  Biggleswade  because 
his  mistress  used  it  ill. 

Mrs.  Beaumont,  of  Biggleswade,  proved 
that  Mr.  Day  brought  the  child  to  her  to  be 
put  out  to  nurse,  because  of  some  misunder- 
standing between  Mr.  and  Mrs.  Day;  that 
witness  put  tlie  child  out  to  Ann  Coburn"s  to 
be  nursed ;  tliat  JMrs.  Day  came  in  six  weeks 
to  see  the  child ;  that  she  thought  the  child 
like  Mr.  Day. 

Ann  Smith  proved  that  she  lived  with 
Mr.  Day;  that  she  had  heard  him  say  his 
Avife  went  into  Staffordshire  to  lie  in ;  that 
when  the  child  was  sent  away  to  Biggleswade 


Mrs.  Day  behaved  in  a  crazy  manner;  that 
the  child  was  like  Mr.  Day,  and  that  she  had 
seen  Mrs.  Day  suckle  it. 

Three  or  four  other  witnesses  were  called  td 
prove  a  likeness  between  Mr.  Day  and  the 
child;  and  one  of  them  said  he  had  seen 
Mrs.  Day  put  the  child  to  her  breast  in 
Kimbolton  market. 

In  regard  to  the  various  pouits  attempted 
to  be  established  by  this  evidence,  the  follow- 
ing remarks  suggest  themselves  : — 

1.  The  appearance  of  pregnancy  wliich 
Mrs.  Day  had  when  she  left  home  is  not 
attested  by  any  person  who  liad  had  an  oppor- 
tunity of  ascertaining  whether  it  was  natural 
or  artilicia] ;  nor  are  the  witnesses  in  perfect 
accord  among  themselves  on  the  point ;  most 
of  those  from  Huntingdonshire  asserting  tliat 
she  was  big  with  child,  and  the  only  Stadbrd- 
shire  witness  Avho  pretended  to  think  her 
pregnant  admitting  that  she  was  not  very 
big  when  she  first  came  to  Leigh.  On  the 
whole,  the  evidence  that  she  had  not,  when 
at  Leigh,  the  appearance  of  a  woman  with 
child,  greatly  preponderates. 

2.  Tlie  only  evidence  that  Mr.  Day  con- 
sented to  her  going  to  Staffordshire  tolie  in, 
or  knew  that  she  went  for  that  purpose,  is  that 
of  a  female  servant,  who  could  scarcely  liave 
any  certain  knowledge  of  the  matter. 

3.  The  motive  assigned  by  Mrs.  Day  her- 
self for  going  to  Staffordshire  to  be  delivered 
is  very  unsatisfactory  and  improbable,  espe- 
cially considered  in  connexion  with  lier  own 
account  of  what  she  did  when  she  got  there. 
Having  had  a  bad  time  in  her  former  delivery, 
she  went  to  lie  in  at  her  mother's  ;  but  being 
there,  she  left  her  mother's  house  alone,  when 
near  her  time,  to  ride  about  the  cjuntry 
in  quest  of  a  woman  whom  she  had  not  seen 
for  eight  years,  and  who  slie  thought  was 
then  residing  in  another  county,  that  she 
might  go  home  with  her  to  be  delivered, 
away  from  her  mother  and  every  human 
being,  this  woman  excepted,  slie  had  ever 
before  known  or  beheld  in  her  life. 

4.  The  account  given  by  Mrs.  Day  of  her 
meeting  with  Elizabeth  liutter,  and  of  all 
the  circumstances  of  her  delivery,  is  not  only 
inconsistent  witli  her  own  previous  declara- 
tions on  oath  to  Mr.  Willingtoii  and  IVIr. 
Horwood,  but  is  in  the  highest  degree  im- 
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probable  in  itself,  and  only  derives  some 
apparent  claim  to  belief  from  the  corro- 
borating evidence  of  Elizabeth  Rutter  and 
her  mother, 

5.  The  fact  of  IMrs.  Day  having  suckled 
the  child  she  brought  home  with  her,  that  is, 
of  its  liaving  actually  drawn  milk  from  her 
breast,  besides  that,  however  well  established, 
it  would  not  be  conclusive  as  to  her  having 
given  birth  to  the  child,  is  by  no  means 
satisfactorily  made  out.  Scarcely  any  one 
of  tlie  witnesses  speaks  distinctly  to  having 
seen  the  milk,  and  Elizabeth  Luccock  admits, 
that,  although  frequently  at  Mrs.  Day's  house, 
she  never  saw  Mrs.  Day  even  go  througli 
the  form  of  suckling  the  child. 

6.  The  distraction  or  excitement  which 
Mrs.  Day  is  stated  to  have  shown  about  the 
child  when  it  was  taken  from  her  is  not, 
without  a  more  detailed  account  of  its  cha- 
racter than  we  have  in  the  evidence,  to  be 
of  necessity  ascribed  to  maternal  aftection. 
It  may  have  been  mere  irritation  against  her 
husband,  or  the  mortification  and  rage  of  a 
passionate  woman  at  being  bafHed  in  an 
object  on  v/hich  she  had  set  her  heart. 

7.  The  likeness  of  the  child  to  Mr.  Day 
appears  to  be  the  point  most  clearly  made 
out,  and  also  to  be  in  itself  the  strongest  in 
the  defendant's  case.  Yet  it  can  hardly  be 
said  to  amount  to  much,  standing  thus  alone, 
or  nearly  alone. 

8.  The  acknowledgment  of  the  child  as 
his  own  by  Mr.  Day  in  his  will  is  also  a  cir- 
cumstance which  ought  to  carry  considerable 
weight  with  it,  if  it  should  not  be  held  to  be 
neutralised  by  the  evidence  tending  to  show 
that  he  was  a  party  to  the  fraud,  on  whicli 
supposition  it  is  the  very  thing  he  Avould 
most  naturally  have  done.  This  is  altogether 
the  darkest  part  of  tlie  case. 

9.  No  attempt,  it  is  important  to  observe, 
■was  made  to  reljut  the  testimony  of  the 
Avitnesses  for  the  plaintiff^  either  by  attacking 
their  characters,  or  by  bringing  counter  evi- 
dence to  negative  any  fact  they  had  sworn  to. 

The  note  of  Lord  Loughborough's  summing 
up  to  tlie  jury  is  as  follows  : — 

His  lordsiiip  premised  that  the  evidence 
for  theplaintilf  was  circumstantial  only,  and 
not  positive ;  that  it  required  an  accumu- 
lation of  evidence  to  prove  a  negative ;  that 


the  plaintitl^',  in  substance,  asserted  that  the 
defendant  was  not  tlie  child  of  Mr.  Day,  and 
that  he  must  therefore  make  out  that  case  by 
the  clearest  evidence;  that  if  the  plaintitl" 
could  show  where  Mrs.  Day  got  the  child  it 
would  be  a  different  consideration ;  that  the 
cause  afi'ected  the  interests  of  society,  for  that, 
the  child  being  in  possession  of  the  character 
of  the  son  of  Thomas  Day,  having  been 
brought  up  and  acknowledged  as  such  by 
Mr.  Day,  and  having  been  received  by  the 
world  as  his  son,  Mr.  Day  must  be  deemed 
the  parent,  uidess  some  other  parent  could  be 
clearly  assigned  for  the  child  ;  that  Mr.  Day's 
will  spoke  the  language  of  parental  afiection, 
there  being  no  legacy  nor  bequest  from  the 
child.  His  lordship  proceeded  to  observe, 
that  beyond  a  doubt  it  was  given  out  that 
Mrs.  Day  went  into  Stafi'ordshire  to  lie  in  ; 
liis  lordship  ascribed  Mrs.  Day's  contra- 
dictory stories  and  strange  conduct  to  a 
distracted  state  of  mind,  and  strongly  re- 
commended the  jury  to  find  a  verdict  for  the 
defendant,  notwithstanding  the  improbable 
account  given  by  Mrs.  Day  and  the  wit- 
nesses of  the  birth  of  the  child. 

The  result  was  that,  as  his  lordship  recom- 
mended, a  verdict  Avas  found  for  the  defend- 
ant ;  in  other  words,  that  he  was  declared  to 
be  the  son  of  the  late  Thomas  Day,  and,  as 
such,  the  rightful  possessor  of  the  disputed 
estates. 

Only  a  few  months  after  this  ti-ial,  how- 
ever, or  in  the  l)eginning  of  the  year  1785, 
the  two  most  important  witnesses  for  the 
defendant,  Elizabeth  Rutter  and  her  mother, 
professing  themselves  to  be  stung  with  remorse 
of  conscience — the  pains  of  which,  it  is  svu'- 
mised,  may  have  been  sharpened  by  the 
disappointment  of  their  expectations  of  a 
reward  from  IMrs.  Day — came  to  INIr.  Hor- 
wood,  the  steward  of  the  Marquis  of  Staflbrd, 
at  Trentham  Hall,  situated  a  few  miles  from 
the  place  where  they  lived,  Hanley,  in  tlie 
Staflbrdshire  Potteries,  and  told  him,  says  the 
statement  before  us,  "that  Avhat  they  had 
sworn  on  the  trial  in  1784  was  false,  and  that 
they  had  never  been  happy  since;  that  they 
were  desirous  of  doing  everything  in  tlieir 
power  to  set  the  matter  right :  that  they  did 
not  know  where   the  child  in  question  was 


CASE  OF  DAY  V.  DAY. 


165 


obtained,  but  that  a  woman  of  the  name  of 
Harris,  of  Bloxwich,  whom  Mrs.  Day  liacl 
also  taken  Avith  tliem  to  tlie  assizes  to  cor- 
roborate their  testimony,  could  inform  him. 
They  added  tliat  this  woman  (Harris)  when 
slie  was  at  Huntingdon  rel'used  to  give  evi- 
dence, and  told  Mrs.  Day  that,  if  she  caused 
her  to  be  examined  in  court,  she  would 
inform  the  court  where  tlie  child  came  from, 
and  whose  it  really  was ;  and  that,  in  con- 
sequence of  this  declaration,  and  her  persist- 
ing in  it,  she  (Mrs.  Harris)  was  locked  up  in 
a  room  at  the  CroAvn  Inn,  in  Huntingdon, 
till  the  trial  was  over,  and  until  she  and  they 
quitted  the  town." 

Afterwards  the  two  women  and  their  hus- 
bands, being  carried  by  Mr.  Willington,  the 
plaintill's  attorney,  before  R.  Sneyd,  Esq.,  of 
Keel,  a  magisti-ate  for  the  county  of  Stallbrd, 
respectively  made  affidavits,  of  which  the 
substance  was  as  follows  : — 

Elizabeth  Rutter  declared  that  she  had 
only  known  Mrs.  Day  for  six  years  and  a 
few  months,  instead  of  for  twenty  years,  as 
she  had  sworn  on  the  trial;  "that  since  tlie 
commencement  of  their  acquaintance,  Mrs. 
Day  had  very  frequently  talked  to  her  about 
a  child  which  she  pretended  to  have  had  by 
her  Imsband,  but  tliat  she  had  been  so  much 
distressed  that  she  covild  not  tell  nor  find  out 
the  place  where  the  child  was  born,  and  that 
she  was  afraid,  if  she  could  not  find  it  out, 
that  tlie  child  would  be  turned  out  of  her 
husband's  estate  ;  that  Mrs.  Day  used  to  say 
tliat,  as  this  examinant  had  formerly  lived  a 
long  way  ofl',  in  Somersetshire,  she  thought  it 
might  be  contrived  that  she  should  pretend 
that  she  had  been  delivered  of  this  child  at 
this  examinaiifs  liouse  in  Somersetshire,  and 
on  account  of  the  distance  the  fraud  would 
never  be  discovered ;  that,  some  time  in  or 
about  June  or  .July  then  last,  Mrs.  Day  came 
to  this  examinant's  house  at  Hanley,  and  told 
her  tliey  were  going  to  law  for  her  husband's 
estate,  and  that  she  wanted  to  prove  the  birth 
of  her  pretended  child ;  that  Mrs.  Day  jno- 
posed  many  diil'ererit  stories,  but  that  at  last 
it  was  agreed  they  should  say  tliat  she  was 
brouglit  to  bed  at  Broseley,  in  Shropsliire,  at 
tlie  house  of  this  examinant's  father,  Thomas 
Comes,  who  lived  there  about  ten  years  ago  ; 
and  Mrs.  Day  promised  to  give  this  examinant 


five  or  six  guineas  to  go  to  Huntingdon 
assizes  last  summer,  and  to  swear  that  the 
child  was  born  at  her  father's  house  at  Brose- 
ley, in  January,  about  ten  years  ago,  and 
that  the  midwife's  name  was  Mary  Clarke, 
who  is  since  dead;  and  that  this  examinant 
and  her  mother,  Mrs.  Cornes,  were  tlie  only 
persons  in  the  hovise  at  the  time  of  the  birth, 
or  that  knew  anything  of  it."  All  this  she 
had  accordingly  sworn  at  the  assizes  at 
Huntingdon.  Nevertheless,  it  was  entirely 
false,  and  witliout  foundation.  Tlie  ex- 
aminant concluded  by  saying,  that  she  was 
very  sorry  for  what  she  had  done,  but  at  that 
time  she  did  not  know  that  the  child  in 
question  was  not  Mrs.  Days  child.  Slie  had, 
however,  since  heard  Mrs.  Harris  of  Bloxwich 
say  whose  child  it  was,  and  where  it  came 
from.  ISIrs.  Day,  she  adtled,  had  not  yet 
paid  her  the  promised  reAvard. 

AYilliam  Rutter,  the  husband  of  Elizabeth 
Rutter,  in  his  aflidavlt,  said  that,  "in  or 
about  the  month  of  June  last,  Mrs.  Day 
applied  to  this  examinant  to  assist  her  in 
finding  out  evidence  to  prove  the  birth  of  her 
pretended  child,  and  that  Mrs.  Day  requested 
him  to  go  into  Worcestershire,  Avhere  he  had 
been  reaping,  and  to  find  out  a  midwife 
there  who  would  go  to  Huntingdon  assizes  to 
swear  that  she  (the  midwife)  had  delivered 
Mrs.  Day  in  Worcestershire  ;  and  that  Mrs. 
Day  ofl'eretl  to  give  this  examinant  five 
guineas  for  the  midwife  that  would  go  to 
Huntingdon  and  swear  it;  but  this  examinant 
refused  to  go,  and,  in  consequence  of  hi.s 
refusal,  J\Irs.  Day  proposed  the  story  which 
was  afterwards  sworn  to  at  tlie  assizes." 

The  atlidavit  of  Elizabeth  Cornes  corro- 
borated that  of  her  daughter.  This  examinant 
said  that  in  June  last  her  daughter  came  to 
her,  desiring  her  to  go  with  her  t6  Hanley 
Green,  because  Mrs.  Day  wanted  to  speak  to 
her ;  "'  that  accordingly  she  went  with  Mrs. 
Rutter  to  her  house  at  Hanley  Gr(>en,  where 
she  found  Mrs.  Day  ;  that  jNIrs.  Day  was  at 
that  time  a  ])erfect  stranger  to  this  examinant, 
having  never  seen  her  before  as  she  knows  of; 
that  Mrs.  Day  then  requested  tliis  examinant 
to  say  that  she  (Mrs.  Day)  was  delivered  at 
this  examinant's  house  at  Broseley  of  a  male 
child,  and  that  it  happened  in  the  month  of 
January,  about  ten  years  ago ;  and  also  re- 


166 


ENGLISH  CAUSES  CELEBRES. 


quested  this  examinaiit  to  go  with  her  to 
Brosele}',  and  show  her  the  house  where  this 
examinaiit  lived  (this  examinant  having  lived 
at  Broseley  about  ten  years  ago),  that  Mrs. 
Day  might  swear  she  had  been  at  the  house." 
The  examinant,  accordingly,  went  with 
Mrs.  Day  and  her  daughter  to  Broseley  ;  and 
afterwards,  on  Mrs.  Day  promising  to  give 
her  six  guineas,  and  to  be  her  friend  as  long 
as  she  lived,  she  consented  to  go  to  the 
assizes  at  Huntingdon,  and  to  swear  as  she 
had  done  at  the  trial.  Nevertheless,  the 
evidence  she  there  gave  was  entirely  false  and 
groundless.  She  concluded  her  allidavit  by 
professing  that  she  was  sincerely  sorry  for  the 
crime  she  liad  committed,  and  had  had  no 
peace  of  mind  since,  but  she  did  not  know  at 
the  time  that  the  child  in  question  was  not 
Mrs.  Day's  ovvii  child. 

Thomas  Cornes,  the  father  of  Elizabeth 
Rutter,  had  nothing  further  to  state,  except 
tliaf  Mrs.  Day  had  also  applied  to  him  to  ac- 
comjiany  his  wife  and  daughter  to  the  assizes, 
and  to  confirm  their  testimony,  which  he  had 
refused  to  do,  because  he  would  not  swear  what 
he  knew  to  be  false.  It  is  to  be  regretted  that 
Mr.  Cornes's  morality  should  have  been  of  so 
strictly  personal  and  seltish  a  cJiaracter  as  to 
have  allowed  him  quietly  to  see  his  wife  and 
daughter  perjure  themselves  as  he  says  they 
did.^ 

Soon  after  obtaining  these  affidavits,  Mr. 
Horwood  and  Mr.  Willington  found  out,  not 
only  Mrs.  Harris,  of  Bloxwich,  who  was  said  to 
have  procured  the  child  for  Mrs.  Day,  but 
also  the  woman,  named  Ann  Stokes,  from 
whom  she  had  procured  it;  and  the  accounts 
obtained  from  both  of  these  persons  entirely 
coincided  with  and  coiToborated  the  previous 
statements  of  Mrs.  Rutter  and  her  mother. 
All  this  additional  information  was  obtained 
in  the  course  of  the  year  1785 ;  "and  it  was  then 
proposed,"  continues  the  narrative  before  us, 
''that  Mr.  John  Day  should  bring  another 
ejectment  immediately ;  but  this  was  found 
impracticable,  from  the  heavy  costs  which  he 
had  already  incurred  on  account  of  the  former 
ejectment,  and  wliereby  his  ])ro])erty  became 
so  much  reduced  that,  in  the  beginning  of  the 
year  1787,  he  was  under  the  necessity'  of 
making  an  assignment  of  all  his  eflects  to 
trustees  for  sale,  for  the  lienelit  of  his  creditors, 


and  the  future  support  of  his  family  ;  and  his 
estates  were  obliged  to  be  sold  for  that  purpose." 
It  is  stated,  however,  that,  after  the  trial  before 
Lord  Loughborough,  the  trustees  under  the 
deceased  Mr.  Thomas  Day's  will,  having 
taken  the  opinions  of  Mr.  Mitford  (afterwards 
Lord  Redesdale),  and  Mr.  Mansfield  (after- 
wards Sir  James  Mansfield,  Chief  Justice  of 
the  Common  Pleas),  who  both  agreed  that  the 
estate  did  not,  under  the  original  settlement, 
pass  to  John  Day,  the  younger  brother  of 
Thonaas,  supposing  Thomas  to  have  left  a 
son,  laid  the  matter  before  Mr.  Sergeant  Le 
Blanc,  Avho,  although  he  concuned  with  Mr. 
Mansfield  and  Mr.  Mitford  as  to  the  law  of 
the  case,  was  very  far  from  encouraging,  in  the 
circumstances,  the  bringing  of  an  action  of 
ejectment  against  John  Day  for  the  recovery 
of  the  property  in  question.  In  the  third 
edition  of  the  Trial,  Mr.  Sergeant  Le  Blanc's 
opinion  is  printed  at  length  (though  it  does 
not  appear  how  or  whence  the  editor  obtained 
a  copy  of  it)  ;  and  there  the  Sergeant  observes 
that,  in  a  new  ejectment,  it  would  be  compe- 
tent for  Mr.  John  Day  again  to  call  in  ques- 
tion the  legitimacy  of  the  infant,  Thomas  Day, 
which  would  make  it  necessary  for  that  subject 
to  be  again  gone  into,  and  evidence  to  be  ad- 
duced in  answer  to  what  the  defendant  might 
prove  ;  "but  I  should  by  no  means,"  he  con- 
tinues, "  think  it  necessary  or  prudent  to 
enter  into  the  same  kind  of  evidence  as  was 
given  at  the  form.er  ti-ial.  The  circumstances 
attending  the  birth  of  the  present  infant, 
Thomas  Day,  were  very  extraordinary,  and 
such  as  render  it  impossible  to  foretel 
what  may  be  their  eflect  on  the  minds  of 
another  jury.''  In  consequence  of  this  opinion, 
which  would  carry  the  more  weight  with  it  as 
Mr.  Sergeant  Le  Blanc  had  been  the  counsel  for 
the  defence  at  the  late  trial,  it  appears  that 
the  contemplated  action  of  ejectment  against 
Mr.  Jolm  Day  was  abandoned  by  the  trustees. 
In  this  state  matters  remained,  John  Day 
retaining  possession  of  the  hundred  acres  of 
copyhold  land  withovit  being  disturbed,  till 
his  deatli  in  February,  1795.  Then  his 
eldest  son,  Mr.  John  Day,  of  Bedford, 
"being,''  to  use  his  own  words,  "in  a  situa- 
tion to  risk  the  expense  of  a  second  trial,  and 
conceiving  from  the  strong  chain  of  evidence 
which  his  late  father  was  in  possession  oi^  and 
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from  the  inforTnation  which  he  had  since 
obtained,  that  he  should  he  able  to  prove  that 
the  person  in  possession  of  the  estates  was  not 
tlie  son  of  i\[r.  Daj',  was  advised  to  com- 
mence another  action  of  ejectment  in  the 
Court  of  King's  Bench."'  This  action  gave 
rise  to  the  final  trial  at  Huntingdon,  at  the 
summer  assizes  of  1797,  before  Mr.  Justice 
Heath  and  a  special  jury,  in  wliich  the  whole 
case  was  fully  gone  into,  and  of  which  we 
are  now  about  to  give  an  account. 

The  counsel  for  the  plaintift'  were  the  Ho- 
nourable Thomas  (ai'terwards  Lord)  Erskine, 
Mr.  Partridge,  Mr.  (afterwards  i\Ir.  Sergeant) 
Sellon,  and  Mr.  Plumbtree;  for  the  defend- 
ant ]Mr.  Sergeant  Le  Blanc  (afterwards  one 
of  the  Justices  of  the  King's  Bench),  Mr. 
(afterwards  Mr.  Baron)  Garrow,  and  j\Ir. 
Wilson.  The  pleadings  having  been  opened 
by  Mr.  Sellon,  the  case  for  the  plaintitV  was 
then  stated  to  the  jury  at  length  by  Mr. 
Erskine. 

The  full  report  of  Mr.  Erskine's  speech 
extends  to  nearlj'^  forty  pages;  but  all  of  it 
that  is  material  to  the  understanding  of  the 
case,  as  afterwards  developed  in  the  evidence, 
may  be  given  in  much  sliorter  space.  The 
first  Thomas  Day,  who  had  held  the  property 
in  fee  simple,  the  grandfather  of  the  plaintill", 
and  the  supposed  grandfather  of  the  defendant, 
Mr.  Erskine  informed  the  jury,  made  his  will, 
settling  the  estates  in  the  manner  alread)^  ex- 
plained, in  1773,  and  died  in  September, 
1775.  Having  then  briefly  and  clearly  pointed 
out  the  general  nature  of  the  case,  and  stated 
what  the  plaintifi'  and  what  the  defendant 
respectively  sought  to  establish,  he  proceeded 
as  follows : — 

''  The  defendant,  notwithstanding  the  sus- 
picions which  from  the  beginning  obscured 
and  questioned  his  birth,  was  nevertheless 
acknowledged  bj^  his  family,  and  has  arrived 
at  man's  estate  v/ith  the  feelings  of  a  gentle- 
man. I  leani,  indeed,  that  his  conduct  and 
character  are  every  way  worthy  of  a  genuine 
descent.  I  hear  the  very  best  report  of  him 
from  all  quarters,  and  it  makes  a  strong  and 
painful  impression  upon  me.  I  am  wholly 
a  stranger  in  this  place,  utterly  unknown,  I 
believe,  to  all  of  you  whom  I  am  addressing ; 
but  I  might  safely  appeal  to  those  around  the 


table  who  have  long  known  me,  whether  they 
think  me  capable  of  enjoying  any  triumph 
or  gratification  in  being  even  the  instrument 
of  the  justice  I  seek  at  yoiu-  hands,  when  the 
administration  of  it  must  give  so  much  pain 
to  a  deserving  individual  wholly  guiltless  of 
the  fraud  which  placed  him  in  his  present 
station.  In  such  a  case  the  best  minds  find 
it  the  most  difficult  to  be  just ;  because  the 
understanding  shrinks  back  from  its  otfice, 
and  the  heart  pulls  against  the  faithful  dis- 
charge of  sucli  a  distressing  jurisdiction. 
But  it  is  necessary  in  equal  justice  to  con- 
template the  other  side  of  the  case,  and  to  be 
made  impartial  by  revolving  in  your  minds 
the  situation  of  the  plaintift",  if  the  defendant's 
birth  be  really  supposititious.  If  this  be  so, 
remember  that  this  estate  was  his,  and  his 
father's  before  him  for  many  years  past — bear 
in  mind  that  it  descended  upon  the  father 
according  to  those  rules  of  inheritance  which 
are  the  wisest  part  of  the  wise  system  of 
English  laws,  without  Avhich,  indeed,  we 
should  be  like  the  flies  of  a  summer,  instead 
of  being  the  greatest  nation  upon  the  face  of 
the  earth.  The  law  of  inheritance  builds  up 
the  state  after  the  pattern  of  nature,  giving 
stability  and  dignity  to  the  great  incorpora- 
tion of  the  human  race,  by  teaching  u?  to 
look  back  to  our  ancestors  with  reverence,  and 
forwai-d  to  our  posterity  with  affection.  It 
is  this  law  which  blends  our  interests  v/ith 
our  duties,  and  makes  us  by  their  union  what 
in  society  we  ought  to  be.  How  grievously 
then  must  the  plaintiff  have  suffered  when  he 
had  the  mortification  to  see  his  parent  before 
him  contending  in  vain  for  his  paternal  estate, 
wlien  he  saw  him  deprived  of  it  by  the  error 
of  a  court  which  could  do  no  otherwise  than 
it  did  when  circumvented  by  a  profligate 
system  of  conspiracy  and  perjuiy  which  it 
Avas  then  impossible  to  detect!  He  saw  his 
aged  father's  affairs  broken  to  pieces,  and 
sinking  under  the  weight  of  expense  which 
the  ibrmer  trial  had  entailed  upon  him.  He 
saw  liim  bound  up  in  shallows  from  it  for 
the  remainder  of  his  existence,  cut  off  from 
his  inheritance,  and  compelled  to  compound 
with  his  creditors,  which  swallowed  up  all 
that  he  possessed ;  and  he  himself,  whom  I 
now  represent  before  you,  in  consequence  of 
this  hitherto  successful  fraud  and  falsehood, 
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has  long  lived  a  forbearing  life  of  economy 
and  indvistry,  still  anxiously  keeping  in  his 
eye  the  hirthrighthe  had  lost,  and  anticipating 
the  hoin-,  now  arrived,  wlien  lie  could  bring 
it  in  judgment  before  his  country,  which 
country  you  are." 

After  this  skilful  attempt  to  counteract 
the  prepossessions  of  the  jury  in  favour  of  the 
other  party,  and  to  engage  as  far  as  possible 
their  sense  of  right,  and,  through  that,  their 
sympathies,  on  the  side  of  his  client,  the 
learned  counsel  distinctly  allowed  that  no- 
thing could  shake  the  defendant's  title  except 
a  clear,  unclouded  conviction  that  he  was  not 
the  son  of  the  late  Mr.  Day,  "•  but  that,  on 
the  contrary,  his  inheritance  was  established 
for  a  season  by  a  wicked  conspiracy,  support- 
ed b)'  the  grossest  perjury,  upon  the  former 
trial."  "  I  admit,"  he  said,  "  that  I  must 
take  upon  myself  this  atifirmative ;  and  I  fur- 
ther admit  that  the  proof  must  be  of  a  nature 
to  give  you  no  choice,  and  to  extort  from  your 
consciences  a  verdict  for  the  plaintitf  whom 
I  represent."  "  The  narrative,"  he  continued, 
'•oftlie  facts  which  constitute  the  proofs  of 
the  defendant's  spurious  birth  will  reqvrire 
the  greatest  and  most  unremitting  attention. 
If  nothing  more  were  necessary  than  to 
show  that  he  was  7iot  the  issue  of  the 
body  of  the  supposed  and  assumed  mother, 
the  late  Mrs.  I)ay,  but  that,  on  the  con- 
trary, he  Avas  the  son  of  an  obscure  woman, 
born  in  tlie  workhouse  of  Birmingham,  and 
procured  from  thence  for  the  fraudulent 
purpose  in  question,  the  narrative  and  tlie 
proi)f  would  be  very  short  indeed.  The  ac- 
tual motiier  of  the  defendant  is  still  living, 
and  attendant  on  the  court,  and  the  delivery 
of  him  to  Mrs.  Day  when  he  was  an  infant 
by  tlie  person  who  procured  him,  the  subse- 
quent recognition  of  jMrs.  Day  by  this  real 
mother,  and  even  her  admission  of  the  fact 
after  the  prosperous  conspiracy  had  negatived 
the  ]ilaintiirs  title,  I  could  establish  by  un- 
questionable evidence  in  a  very  short  s])ace 
of  time.  But  the  office  of  a  court  of  justice 
is  too  serious  and  important  to  be  satisfied  in 
a  case  like  this  with  so  short  ajjrocess.  li'our 
(bity  is  not  merely  to  find  the  truth  of  facts 
l)ecause  they  are  positively  sworn  to  on  one 
side  or  the  other,  but  to  examine  their  proba- 
bilities l>y  a  minute  attention  to  all  the  cir- 


cumstances with  which  they  must  be  con- 
nected if  they  be  true.  It  is  this  which 
invests  circumstantial  evidence  with  a  force 
and  power  of  conviction  which  is  often  irre- 
sistible :  a  wicked  conspiracy  may  thrive  for 
a  time  by  the  positive  swearing  of  false  wit- 
nesses, l)ut  it  must  sink  before  the  light  of 
truth  which  proceeds  from  the  coincidence 
of  a  multitude  of  minute  circumstances,  such 
as  no  ingenuity  can  fabricate,  and  which  fall 
at  once  into  their  places  when  a  transac- 
tion is  founded  in  truth.  Direct  and  positive 
proof  of  any  given  fact  may  be  altogether 
false,  though  it  may  be  impossible  at  the  mo- 
ment to  detect  the  falsehood  of  the  witnesses  ; 
but  a  combination  of  small  circumstances, 
insignificant  in  themselves  till  combined  with 
others  equally  insignificant,  and  known  only 
to  witnesses  ignorant  of  the  facts  with  which 
they  must  be  connected  for  ertect,  yet  all  de- 
finitively leading  in  the  end  to  the  certain  ex- 
istence of  any  transaction  under  inquiry,  can 
seldom  or  rather  never  take  place  in  the  con- 
trivances of  injustice.  In  such  cases,  the 
very  small  part  which  the  testimony  of  any 
one  witness  extends  to  for  the  establishment 
of  the  ultimate  result,  and  which  is  as  no- 
thing but  as  it  is  dependent  upon  circum- 
stances proceeding  from  the  mouths  of  dif- 
ferent witnesses,  being  all  of  them  strangers 
to  each  other,  renders  a  conspiracy  of  this 
description  too  bold  to  be  invented  by  the 
most  accomplished  or  practised  wickedness, 
and  too  hazardous  to  be  carried  into  pros- 
perous execution." 

It  was  a  proof  of  this  description,  he  told 
the  jury,  which  would  be  that  day  brought 
before  them.  It  is  unnecessary,  however,  for 
us  here  to  follow  the  learned  counsel  through 
his  detail  oftlie  facts  of  the  case,  which  have 
already  been  stated  in  part,  and  which  will 
be  presently  unfolded  in  their  entire  texture  in 
our  abstract  of  the  evidence.  We  shall  only 
quote  those  of  the  remarks  he  made  as  he  went 
along  which  were  more  peculiarly  striking 
or  illustrative.  The  whole  of  the  evidence, 
he  observed,  went  to  show  Mrs.  Day  to  have 
been  a  jierson  of  an  extraordinary  character 
and  disposition.  Her  object  in  imjiosing  a 
child  upon  her  husband,  he  was  inclined  to 
think,  was  probably  in  order  1o  reconcile  him 
to  the   unequal  marriage  he  had  contracted, 
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and  to  unite  liim  to  her  by  the  strong  bond 
of  living  oll'spring,  after  the  death  of  the 
daugliter  she  had  borne  him.  If  the  child 
slie  brought  back  witli  lier  from  Statlbrdshire, 
on  the  2nd  of  March  1775,  was  then  six  (the 
report  says  five)  weeks  old,  she  must  have 
been  above  seven  (the  report  says  six)  months 
gone  with  child  when  she  went  away  on  the 
22nd  of  the  preceding  November;  and  conse- 
quently her  pregnancy  could  not  but  have 
been  obviously  visible  as  well  as  openly 
avowed,  and  her  purpose  equally  so  to  be 
delivered  where  her  parents  lived  ;  ""  but  no 
such  clear  evidence,""  said  the  learned  coun- 
cil, '•  will,  I  am  persuaded,  be  brought  be- 
fore you,  even  in  the  fertility  of  deception 
wliich  has  already  distinguished  tliis  most 
disgraceful  fraud."'  Adverting,  as  lie  pro- 
ceeded, to  the  fact,  admitted  on  both  sides,  of 
INIrs.  Day's  strange  journey  into  Statlbrdshire, 
and  her  still  more  extraordinary  proceedings 
after  she  got  to  her  father's  house,  he  said ; — 
*'  In  this  first  stage  of  the  proof^  we  find 
this  woman,  who  had  been  raised  to  the  sta- 
tion of  a  gentlewoman,  with  all  the  comforts 
belonging  to  it,  in  her  husband's  house,  where 
she  had  been  safely  and  comfortably  delivered 
before,  yet  iinaccountably  seized  with  tlie 
sudden  desire  of  being  delivered  at  the  house 
of  her  father,  though  at  the  distance  of  ninety 
miles,  exposing  herself  to  the  inconvenience 
of  travelling,  even  on  the  approach  of  winter, 
in  a  common  cart.  On  her  arrival  at  her 
father's,  instead  of  anxiously  awaiting  the 
period  of  her  own  delivery  wliich  was  to  give 
an  heir  to  her  husband's  family,  we  find  her 
taking  from  a  woman,  a  mere  stranger  to  her, 
the  bastard  of  her  brother,  and  clothing  it 
with  the  very  apparel  which  she  had  brought 
with  her  for  the  covering  and  ornament  of 
her  own,  and  not  merely  doing  this  with  the 
mothers  consent,  but  in  defiance  of  the  na- 
tural feelings  of  the  parent  who  reclaimed  it, 
and  we  find  her  even  resisting  the  magistracy 
of  the  country  to  preserve  this  stranger's  issue, 
then  only  a  i*i\v  weeks  old.  Might  1  not  even 
here  ask  any  man  whose  reason  is  not  dis 
ordered,  whether,  if  these  facts  exist  and  can 
be  established  beyond  all  controversy,  they 
are  possibly  consistent  with  the  conduct  of  a 
woman  big  with  child  by  her  own  liusband, 
anxious  to  give  him  an  heir  of  her  own  body, 


and  who  had  left  her  own  house  with  child- 
bed linen  for  her  own  expected  ofispring? 
The  mind  of  such  a  woman  must  have  been 
wholly  absorbed  with  her  situation,  and  no 
woman  of  common  sense  could  have  thought 
of  incumbering  herself  with  tlie  child  of 
another  at  such  a  critical  period ;  putting 
out  of  the  question  for  the  present  the  fraud- 
ulent purpose  for  taking  it  which  she  ac- 
knowledged. 

'^  Let  us  now  apply  the  same  facts  to  Mrs. 
Day  in  her  situation,  as  1  have  asserted  it  to 
have  been,  and  in  which  she  wasundoul)tedly 
placed.  Having  left  her  husbands  house 
pretending  to  be  far  gone  with  child  by  him, 
and  with  a  resolution  of  imposing  one  upon 
him  on  her  return,  her  conduct  is  quite  na- 
tural and  consistent.  We  find  her  medi- 
tating a  journey  on  no  other  principle  ac- 
countable, and  the  first  act  she  does  falls  in 
equally  with  her  purpose.  The  woman  she 
selected  to  give  up  her  child,  being  con- 
nected with  her  brother,  made  her  a  probably 
safe  instrument  for  such  a  secret  fraud,  and 
the  scene  was  well  laid  at  her  father's  resi- 
dence, interested  to  advance  his  daughter  in 
the  husband's  afiections,  and  his  house  being 
at  a  distance  besides  from  all  probable  infor- 
mation or  inquir}',  and  the  brother  himself 
being  an  interested  party  by  his  deliverance 
from  the  burthen  of  his  ofl'ence  and  the  un- 
expected advancement  of  his  child.  Nothing, 
indeed,  but  Nature  herself  in  the  repentance  of 
the  mother  could  have  defeated  and  exposed 
such  a  well  contrived  project. 

"  But  if  this  transaction  is  so  striking  and 
conclusive  even  when  taken  by  itself,  it  must 
be  fortified  beyond  all  cavil  by  her  subse- 
quent conduct;  because  we  shall  see  her, 
when  thus  disajipointed,  immediately  pur- 
suing the  siime  course  ;  endeavouring  to  ])ro- 
cure  another  child,  and  persevering  amidst 
re])eated  disappointments,  till  she  succeetled 
at  last  in  the  person  of  the  defendant  whose 
title  we  contest.  We  shall  find  every  stage 
and  step  of  her  future  ])rogress  marked  with 
the  same  obvious  design,  utterly  inconsistent 
with  her  own  pregnancy,  and  even  avowing 
(as  she  was  driven  to  do),  in  the  hope  of  suc- 
cessful secrecy  amongst  obscure  pei'sons  in 
populous  and  distant  cities,  the  disgraceful 
object  she  had  in  view." 
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The  learned  counsel  then  proceeded  to 
trace  Mrs.  Day,  described  as  she  would  be 
by  the  successive  witnesses  as  a  lady  wearing 
a  white  or  light-coloured  riding-habit,  with 
a  black  hat  and  feather,  from  tlie  time  she 
left  her  father's  house  in  the  end  of  January, 
after  being  defeated  in  her  attempt  to  carry  off 
with  her  the  child  of  Elizabeth  Rawlins,  in 
her  progress  first  to  the  house  of  John  Harris 
of  Bloxwich,  a  village  a  few  miles  from 
Stafford,  where  she  made  her  appearance  in 
the  early  part  of  February ;  thence  on  Sun- 
day, the  12th  of  February,  to  the  house  of 
Sarah  Hollander,  of  Walsall,  Woodside, 
whither  she  was  carried  by  INIrs,  Harris,  and 
where  she  endeavoured  unsuccessfully  to 
induce  Hollander,  who  afterwards  became 
the  wife  of  Thomas  Smith,  of  Bloxwich,  to 
sell  to  her  her  bastard  child,  born  on  Friday 
the  10th ;  thence  on  the  same  day  to  Mary 
Smith  (afterwards  Mary  Rowe)  of  Walsall, 
to  whom  she  made  a  similar  proposal,  with 
no  better  success,  in  regard  to  a  child  of  which 
she  had  lieen  delivered  on  the  5th  :  thence  to 
a  search  by  herself  for  a  day  or  two  in  some 
other  place ;  thence  to  her  return  in  company 
with  Mrs.  Harris  to  Mary  Smith,  on  Saturday 
the  18th,  when  she  made  another  ixnsuccess- 
ful  application  for  the  same  child  ;  thence 
to  Wolverhampton,  for  v/hich  place  Mrs. 
Harris  and  she  set  out  together  on  Monday 
the  20th,  and  where,  by  tlie  assistance  of  the 
governor  of  the  workhouse,  she  procured 
from  a  pauper  woman,  Mary  Handley,  who 
al'terwards  became  the  wife  of  John  Ward  of 
Walsall,  a  child  of  which  she  had  been  de- 
livered some  time  after  the  preceding  Christ- 
mas, but  which  the  mother  got  back  from 
Mrs.  Harris  of  Bloxwich,  with  whom  it  had 
been  left,  on  W^ednesday  the  22nd ;  thence 
again  to  her  father's  at  Leigh  ;  thence  on 
horseback,  accompanied  by  her  mother,  on 
Friday  the  24th,  to  Lichfield,  where  she  was 
to  have  received  this  child  of  Handley's  from 
Harris;  thence,  on  her  disappointment,  back 
on  Saturday  the  25th,  to  Bloxwich,  from 
which,  on  the  Sunday  morning,  which  was 
Shrove  Sunday,  she  sent  John  Harris  to 
Birmingliam,  whence  the  same  day  he 
brought  out  of  the  workhouse  Ann  Stokes, 
afterwards  Osborne,  with  her  child,  alleged  to 
be   the    defendant,     born   in    tlie   preceding 


November,  to  the  Horns  public  house  at 
Queslet,  where  they  were  met  by  Mrs.  Day, 
to  whom  the  child  was  delivered  up  by  its 
mother;  thence,  with  John  Harris  and  the 
child  on  foot  to  Lichfield,  where  she  hired  a 
post-chaise,  and,  taking  the  child  with  her, 
set  oft'  for  Atherstone.  He  then  examined 
Mrs.  Day's  own  account  of  her  travels  through 
the  counti-y,  and  of  the  birth  of  the  child,  as 
given  by  her  on  the  former  trial,  when  she 
said  that  she  had  been  delivered  about  the 
18th  of  January,  in  the  house  of  Mrs.  Rutter, 
at  Broseley,  in  Shropshire,  where  she  remained 
for  about  five  weeks,  when  she  left  for 
Wolverhampton,  whence  she  returned  alone 
to  her  father's  at  Leigh,  and  thence  took  her 
mother  with  her  to  Lichfield,  where  she  left 
her  at  the  house  of  a  cousin,  a  Mrs.  Woolley, 
while  she  went  by  herself  to  fetch  her  child, 
which  she  had  left  in  the  interval  with  a  man 
she  could  not  name,  nor  the  house  neither ; 
concluding  her  story  by  swearing  that  upon 
her  return  to  her  mother  at  Woolley"s  they 
set  off  together,  taking  the  child  with  them, 
for  Atherstone.  "  Nothing  therefore,"  con- 
tinued the  learned  gentleman,  "  can  be  more 
manifest  than  that,  even  when  she  was 
mistress  of  the  field  by  the  artful  suppression 
of  evidence  which  the  plaintift"s  unfortunate 
father  had  at  that  time  no  clue  to  arrive  at 
the  knowledge  of,  yet  she  even  then  durst  not 
depart  from  the  very  scene  nor  from  the 
periods  when  the  fraud  was  hatched  and  ac- 
complished. It  is  ti-ue  that  she  was  at  Leigh 
at  the  time  she  swore  to,  but  not  there  with  any 
child,  though  after  the  period  of  her  pretended 
delivery  at  Broseley ;  and  I  shall  trace  her 
from  day  to  day,  and  from  step  to  step,  and 
prove,  as  I  have  already  stated,  that  she  did 
indeed  go  over  to  Lichfield  at  the  time  she 
spoke  of,  because  she  went  there  to  meet  IMrs. 
Harris.  It  is  ti-ue  also  that  she  slept  one 
night  at  Woolley's,  going  away  again  on 
the  Saturday,  and  coming  back  accompanied 
by  her  mother;  but  Woolley  formerly  swore, 
and  will  swear  again  to-day,  that  she  took 
lier  mother  away  with  her,  not  saying  a  word 
of  her  having  a  child,  until  it  was  delivered 
to  her  by  Harris,  when  she  set  oft"  in  a  post- 
chaise,  as  1  have  _  already  stated,  towards 
Atherstone. 

"  Gentlemen,  it  is  here  fit  we  should  pause 
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again  a  little,  to  consider  whether  this  evi- 
dence of  Mrs.  Day  on  the  former  trial,  if  it 
shall  be  brought  before  a'ou  again  by  the  de- 
fendant's counsel,  which  I  admit  their  right  to 
read  in  his  defence,  can  in  the  nature  of 
things  be  true,  unless  the  whole  body  of  the 
proof  to  the  contrary,  as  1  have  stated  it  to 
you  is  mere  invention,  and  never,  in  any  part 
of  it,  existed  in  fact — a  thing  impossible  to 
believe,  because  the  proof  is  not  the  bold 
swearing  of  any  witness  or  witnesses  to  one 
conclusive  fact,  but  the  combination  of  many 
circumstances  apparently  insignificant  to 
those  who  attest  them,  being  to  be  carried 
on,  before  they  become  important,  by  others, 
strangers  to  the  persons  whose  testimony  laid 
the  foundation  of  the  proof.  Yet,  if  the  facts 
I  have  stated  existed,  how  is  it  possible  to 
believe  Mrs,  Day's  story?  If  she  was  ac- 
tually pregnant,  as  she  swore  to,  and  nearly 
approaching  her  delivery,  how  is  it  possible 
to  reconcile  her  taking  tlie  child  of  Elizabeth 
Rawlins,  and,  upon  losing  it,  the  child  of 
Sarah  Hollander  ?  and  how  can  you  go  on  to 
reconcile  her  desiring  Harris  to  meet  her  witli 
the  child  obtained  at  Wolverhampton,  and, 
on  losing  that  also,  persevering  in  the  same 
course  till  she  obtained  the  defendant  from 
Birmingham,  Avhom  she  carried  home  as  her 
own  ?  The  answer  to  these  facts  may  be 
easily  anticipated,  there  being  no  other  possi- 
ble course  but  to  deny  the  truth  of  them. 
Yet  I  must  again  repeat,  it  is  almost  impossi- 
ble to  believe  them  to  be  false  and  mere 
inventions  for  the  purpose  of  this  cause, 
because  the  proof  is,  not  the  bold  swearing 
of  one  or  more  witnesses  to  a  fact  conclusive 
if  believed,  but  is,  as  I  have  said  already  and 
must  constantly  remind  you  of,  however  tire- 
some both  to  you  and  to  myself,  a  combina- 
tion of  many  small  circumstances  apparently 
insignificant  to  tliose  who  attest  them,  becom- 
ing only  important,  and  in  tlie  end  conclusive, 
by  the  oaths  of  other  Avitnesses,  strangers  to 
the  persons  who  began  the  proof. 

"  This  is  precisely  the  case  before  you. 
The  Avitnesses  I  shall  call  were  strangers  to 
each  other ;  they  cannot  be  mistaken  as  to 
the  facts  they  Avill  swear  to  ;  they  can  have 
no  interest  in  falsifying;  and  'the  matter 
w^hich  each  of  them  speaks  to  is  so  small  in 
itself  (amounting  to  nothing  till   carried  on 


by  utter  strangers  both  to  the  beginning  and 
conclusion  of  the  i)roof  )  that  itstruth  becomes 
absolutely  unassailable,  and,  if  true,  must 
be  admitted  to  be  absolutely  destructive  of 
the  actual  delivery  set  up. 

"  Gentlemen,  in  the  celebrated  Douglas 
case,  one  of  the  greatest  upon  record,  from 
the  exalted  rank  and  great  estates  of  the 
parties,  the  length  of  tlie  proceedings,  and 
the  high  tribunal  before  Avhich  it  Avas  at  last 
brought  for  judgment,  there  Avas  no  such 
evidence  to  disturb  the  filiation  at  last  suc- 
cessfully established  ;  there  Avas  no  proof  tliat 
Lady  Jiuie  Douglas,  like  Mrs.  Day,  had 
solicited  personally  the  children  of  other 
Avomen  at  the  very  period  Avhen  her  own 
pregnancy  was  to  be  established  ;  if  there  had, 
this  interesting  trial,  instead  of  occupying 
even  years  in  the  Courts  of  Justice,  and 
dividing  for  a  season  the  public  opinion,  could 
not  have  lasted  half  a  day.  Such  a  case  as  I 
have  stated  I  may  safely  affirm  Avas  never 
heard  of  before,  nor  perhaps  will  ever  occur 
again.  Who  indeed  could  ever  have  imagined 
that  such  a  fraud  after  detection  Avould  have 
presented  itself  for  judgment?  for  Avhat  preg- 
nant Avoman  ever  before  Avent  about  from 
village  to  village,  to  pick  up  the  children  of 
other  Avomen  from  their  reluctant  parents, 
and  persevered  till  she  had  prevailed?" 

Mr.  Erskine  then  proceeded  to  lay  before 
the  jury  the  extraordinary  information  ob- 
tained after  the  former  ti-ial  from  Elizabeth 
Rutter,  Anne  Harris,  and  Anne  Stokes,  and 
to  point  out  the  neAv  position  in  Avhich,  in 
consequence  of  the  discoveries  thus  made,  the 
opposing  parties  Avere  noAv  placed.  "  Gentle- 
men," he  said,  after  having  detailed  the 
particulars  in  question  as  they  have  already 
appeared  in  the  affidavit  of  the  Rutters,  and 
as  they  will  be  more  fully  brought  out  Avhen 
we  come  to  the  evidence  of  Harris  and 
Stokes,  "Ave  have  not  arrived  at  the  knoAvledge 
of  these  facts,  so  absolutely  conclusive  in  the 
case  before  you,  by  any  means  that  are  open 
to  the  smallest  suspicion.  The  confessions  of 
the  tAvo  false  witnesses  Avere  not  made  through 
any  enquiries  or  advertisements,  or  by  the 
activity  of  any  agent  of  ours,  but  Avere  purely 
voluntary,  from  the  consciousness  of  injustice, 
and  Avere  made  Avithout  our  privity  or  knoAV- 
ledge  to  Mr.  Horwood,  who  manages  estates 
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for  Lord  Stafford  of  above  20,000/.  a  year, 
and  wlxo  has  no  kind  of  Interest,  nor  any 
manner  of  connexion  with  any  of  the  parties 
in  this  cause.  Mr.  Horwood,  upon  tliis  infor- 
mation, gave  notice  (as  it  was  his  duty  to 
do)  to  Mr.  Willington,  v/ho  immediately 
pursued  tlie  investigation  which  constitutes 
the  whole  body  of  the  evidence  as  it  Avill  be 
laid  before  you.  It  was  only  by  this  clue 
to  the  transaction  that  he  found  Anne  Stokes 
had  been  delivered  in  the  workliouse  at 
Birmingham  of  a  child  which  she  swore  to 
Charles  Dutton — that  she  received  the  work- 
house pay  six  or  seven  weeks  after  she  had 
given  it  up,  a  fact  as  notorious  in  the  parish 
at  Birmingham  as  that  you  are  the  children 
of  your  parents  yourselves.  She  will  swear 
positively  tliat  from  the  time  of  parting  v/ith 
him  at  Queslett  till  the  year  1785,  a  year 
after  the  last  trial,  she  had  never  known 
whether  he  was  dead  or  living,  as  Mrs.  Day 
had  promised  she  should  hear  from  her,  but 
that  she  must  n()t  come  into  the  neighbourhood 
where  slie  lived.  The  evidence  of  this  woman 
becomes  the  stronger  from  the  reluctance  she 
expressed  to  be  examined,  as  it  went  to 
disinherit  her  own  son.  A  stranger  who  had 
been  acquainted  with  the  same  fact  would 
have  felt  no  reluctance  whatsoever. 

''  Mr.  Willington  will  of  course  be  ex- 
amined ;  I  am  told  he  is  a  gentleman  much 
respected,  and  he  can  have  no  other  possible 
interest  that  can  apply  to  a  professional 
man  of  established  character,  but  to  do  his 
professional  duty,  and  I  believe  Mr.  Day 
to  be  a  person  quite  incapable  of  sup- 
planting another  by  testimony  wliich  he 
doubted  the  truth  of,  much  less  which  he 
believed  to  be  false.  Indeed  if  I  could  myself 
be  brought  to  suspect  from  any  part  of  the 
case  that  a  conspiracy  on  the  part  of  the 
plaintilf  could  probably  (or,  I  might  almost 
Bay,  by  any  possibility)  exist,  I  should  feel 
the  utmost  reluctance  in  maintaining  the 
professional  duty  which  I  am  now  bound  by 
law  to  perform,  as  I  really  feel  for  the 
defendant  )nore  than  I  can  express ;  but  if  / 
thus  feel  for  him,  what  must  have  been  the 
feelings  of  the  mother  who  bore  him?  No 
wonder,  then,  that  slie  was  backward  at  first 
to  impeach  his  inheritance,  but  she  afterwards 
went  to  Mrs.  Day,  then  living  near  Treutham, 


Avhom  she  soon  recollected,  and  who,  recollect- 
ing her,  informed  her  that  her  child  was 
well,  and  promised  that  it  should  be  protected  ; 
but  all  this  was  an  impenetrable  secret  to  my 
client,  till  the  discovery  took  place  by  the 
confession  to  Mr.  Horwood;  and  you  may 
now  be  disposed  to  ask  why  such  a  discovery 
was  not  i m media t el u  availed  of  by  another 
ejectment  being  brought. 

"  Gentlemen,  it  happened  most  unfortu- 
nately tliat  Mr.  Day  the  plaintiff's  fatlier, 
from  the  vast  expense  of  collecting  and  bring- 
ing forward  a  mass  of  circumstantial  evi- 
dence, sunk  under  the  severe  pressure  of  the 
unsuccessful  trial,  and  was  obliged  from  in- 
solvency to  compound  with  his  creditors, 
and  from  the  glorious  uncertainty  of  the  law, 
a  term  of  reproach  in  the  mouths  of  those 
who  are  not  lawyers,  which  I  am  sorry  so  far 
to  confirm,  who  am  a  lawyer  myself,  as  to 
admit  that  it  is  no  light  matter  to  commence 
a  complicated  law-suit,  above  all,  when  it 
had  before  been  unsuccessful.  His  son,  how- 
ever, whom  I  now  represent,  never  lost  sight 
of  his  inheritance,  but  by  a  life  of  economy 
and  prudent  exertions  has  been  enabled  at 
last  to  claim  it  at  your  hands,  under  the 
pressure  of  your  oaths,  because  I  ask  a  verdict 
under  the  pressure  of  evidence  which  cannot 
but  bind  you  to  pronounce  it — by  evidence 
totally  dill'erent  from  that  by  which  the  de- 
fendant prevailed  formerly.  Two  false  wit- 
nesses indeed  swore  positively  to  a  delivery, 
but,  besides  that  their  testimony  was  sup- 
ported by  no  circumstances,  and  was  in  the 
very  teeth  of  many  that  even  then  confronted 
them,  their  subsequent  confession  of  guilt  has 
completely  overthrown  the  perjury  which  then 
prevailed  against  the  truth.  To  bolster  up 
the  falsehood,  they  selected  a  midwife  who 
was  dead,  but,  though  a  midwife  may  die, 
there  are  always  other  circumstances  attend- 
ant upon  a  real  delivery  to  supply  such  a 
defect.  On  the  other  hand,  the  evidence 
wliich  I  shall  bring  beibre  you  is  of  a  totally 
distinct  character,  and  is  a  combination  of 
all  those  facts  whicla  were  wanting  on  the 
other  side,  and  which  must  for  ever  be  want- 
ing when  there  is  no  reality  to  support  tliem. 

"No building  can  existwithoutan architect 
to  construct  it, — and  I  wish  whoever  built 
the  one  which  contains  us  had  built  it  a  little 
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larger,  as  -vve  are  almost  consumed  with  heat ; 
— yet  would  yovi  not  be  startled  with  this 
])roposition,  if,  to  defend  the  builder  against 
the  defect,  I  were  to  maintain  that  this  room 
was  not  built  at  all,  but  that  tliere  was  a 
conspiracy  amongst  the  bricks  to  come  toge- 
ther to  imprison  us?  Yet,  ridiculous  as  this 
assertion  may  seem  to  be,  it  is  not  more  im- 
possible than  that  such  a  coincidence  of  cir- 
cumstances, from  the  mouths  of  strangers  to 
each  other,  should  build  up  the  fabric  of 
testimony  which  1  have  stated.  Nothing  is 
so  easy  as  to  swear  point  blank  to  a  delivery, 
or  to  any  other  fact  put  out  of  the  reach  of 
detection ;  but  no  art  can  piece  together  so 
many  facts,  the  removal  of  any  one  of  which 
would  destroy  tlie  whole  ;  and  such  a  destruc- 
tion generally  awaits  the  fabrications  of  false- 
hood, whilst  the  natural  coincidences  of  truth 
in  proportion  as  they  are  assaulted  are  in- 
vulnerably confirmed.  These  are  important 
topics.  Gentlemen,  for  your  most  serious  at- 
tention ;  on  the  basis  of  them,  your  character, 
your  properties,  and  even  your  lives,  entirely 
and  absolutely  rest;  since  they  illustrate  and 
support  tlie  true  principles  of  testimony,  and 
establish  the  foundations  of  judicial  convic- 
tion in  the  only  satisfactory  manner  in  wliich 
in  cases  of  doubt  and  difliculty  the  human 
mind  can  see  and  hold  fast  by  the  truth,'" 

Having  then  in  conclusion  told  tliem  that 
he  should  have  the  honour  of  addressing 
them  again  after  the  defendant  had  brouglit 
forward  his  case,  the  learned  counsel  resumed 
his  seat,  and  the  evidence  for  the  ejectment 
came  to  be  heard. 

The  first  witness  called  was  James  JJ'afso/?, 
Avho  merely  produced  the  original  will  of 
the  late  Mr.  Thomas  Day,  dated  the  28th 
December,  1773. 

Tlieu  Mr.  Joseph  Han-is,  producing  the 
books  of  the  manor  of  Spaldwick,  proved 
that  Mr.  John  Day,  theplaintitV,  was  admitted 
a  copyholder  on  the  13th  of  January  1797. 
He  appears  to  have  been  admitted  on  the 
deatli  of  liis  father. 

JVilliam  Crowfjer,  who  had  been  examined 
on  the  former  trial,  was  the  next  witness 
sworn.  He  had  worked  for  the  late  Mr.  Tho- 
mas Day,  and  had  accompanied  jNIrs,  Day 
from  her  husband's  house  at  Woniditch,  near 


ty-two  years  ago,  in  a  little  tilted  cart  be- 
longing to  Mr.  Palmer  tliat  lived  at  tlie  mill 
He  could  tell  the  day,  because  it  was  tliat  of 
a  fair,  to  which  he  met  a  neighbour  going 
while  they  were  on  the  way.  They  got  thafc 
day  as  far  as  to  a  place  called  Glem,  lietweeu 
Harborough  and  Leicester,  about  forty  miles 
from  Woniditch,  and  the  next  day  to  Asliby- 
de-la-Zouch,  wliere  he  left  Mrs.  Day  at  the 
Catherine  Wheel,  an  inn  kept  by  a  relation 
of  hers.  She  was  dressed  in  a  riding-habit 
of  a  lightish  colour,  and  wore  a  black  featlier 
in  her  hat.  She  did  not  seem  to  witness  to 
be  witli  cliild;  nor  did  he  recollect  that  she 
ever  mentioned  to  him  for  what  purpose  she 
was  going  from  home.  The  witness  was  cross- 
examined  by  ]\Ir.  Sergeant  le  lUanc,  when 
he  stated  that  he  was  enabled  to  r(>meml;er 
the  j-ear  by  having  had  a  son  born  in  Sep- 
tember of  the  same  year. 

Mary  Crowger,  the  wife  of  the  last  witness, 
proved  nothing  material. 

Air.  Thomas  Brlndletj,  of  Leigh,  in  Staf- 
fordshire, had  seen  Mrs.  Day  there  in  No- 
vember or  Decemlier  1774,  once  when  she 
staid  a  night  in  his  house.  He  had  besides 
heard  of  her  often  during  her  stay.  Tlie  rest 
of  this  witness's  examination  by  Mr.  Sellon 
was  as  follows  : — 

Q.  At  that  time  when  you  did  see  her  and 
she  staid  there,  what  appearance  liadshe? 

x4.  She  was  a  very  thin  woman.  Sir. 

Q.  No  appearance  of  being  with  child? 

A.  No  appearance  of  it  at  all. 

Q.  You  don't  know  yourself  when  she  went 
away  ? 

A.  No ;  she  had  got  a  child  with  her,  and 
it  was  reported  to  be  taken  away  by  a  war- 
rant, and  she  took  herself  oil"  directly. 

Q.  That  you  know  only  from  report  ? 

A.  No,  Sir. 

He  was  then  cross-examined  by  Isix.  Gar- 
row  : — 

Q.  You  Avas  examined  upon  the  former 
trial  ? 

A.  Yes,  Sir. 

Q.  I  have  a  note  of  what  you  said  then, — 
that  she  might  be  pregnant,  but  that  you 
knew  nothing  about  it. 

A.  I  cannot  say  I  said  that,  I  did  not  be- 
lieve she  was  with  child. 

Q.  Since  you  have  been  q>oaking  about  it. 
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you  have  brought  yourself  to  believe  she  was 
not ; — do  you  mean  to  say  you  had  your  at- 
tention drawn  to  that  ? 

A.  No,  Sir. 
Sarah   Johnson,   the   next   witness,    was   ex- 
amined as  follows  : — 

Mr.  Partridge — •  Q.  Where  do  you  live  ? 

A.  At  Leigh. 

Q.  In  Staffordshire? 

A.  Yes. 

Q.  Did  you  know  the  late  Mrs.  Day,  Mr, 
Lakin's  daughter  '^ 

A.  Yes. 

Q.  Do  you  remember  her  coming  to  Leiyh  a 
good  many  vears  ago  ? 

A.  Yes.   ' 

Q.  What  year  ? 

A.  177i. 

Q.  What  time  of  the  year  ? 

A.  The  latter  end  of  November,  to  the  best 
of  my  knowledge. 

Q.  To  whose  house  did  she  go  ? 

A.  To  her  uncle's  at  Dodsley,  at  fu'st. 

Q.  And  afterwards  where  to  'i 

A.  To  her  mother's. 

Q.  Hov/  long  did  she  stay  at  Leigh  from 
the  time  you  mention  ? 

A.  About  a  quarter  of  a  year,  to  the  best 
of  my  knowledge. 

Q.  Did  you  see  her  at  her  first  coming  ? 

A.  Yes,  Sir. 

Q.  Did  you  observe  her  appearance? 

A.  Yes. 

Q.  Did  she  appear  to  you  to  be  with  child  ? 

A.  She  did  not. 

Q.  She  did  not  ? 
:    A.  She  did  not. 

Q.  Did  you  see  her  more  than  once  after 
that  time,  till  the  time  of  her  going  away  '? 

A.  I  saw  her  at  most  days  of  her  tarrying. 

Q.  During  any  part  of  that  time  had  she 
any  appearance  of  a  woman  with  child  ? 

A.  No,  Sir. 

Q.  Did  you  conceive   her  yourself  to  be 
with  c])ild  i 

A.  No,  I  did  not. 

Q.  Do  you  know  at  what  time   she  left 
Leigh? 

A.  To  the  best  of  my  knowledge  a  week 
before  Shrovetide. 

Q.  Did  anybody  go  with  her? 

A.  Her  mother. 


Q.  Do  you  know  whether  she  took  any 
child  with  her  when  sb.e  went  with  her  mother  ? 

A.  No  she  did  not. 

Q.  Did  you  know  a  person  there  of  the 
name  of  Rawlins  ? 

A.  Yes. 

Q.  You  knew  her  well  ? 

A.  Yes,  very  well. 

Q.  Do  you  recollect  whether  she  had  any 
child  about  that  time  ? 

A.  She  had. 

Q.  Whether  it  was  born  before  JMrs.  Day's 
coming  to  Leigh  or  after  ? 

A.  Before. 

Q.  Did  anything  pass  between  Mrs.  Day 
and  Elizabeth  Rawlins  about  the  child  ? 

A.  It  did. 

Q.  Tell  us  what  Mrs.  Day  did? 

A.  She  got  her  child. 

Q.  You  speak  of  your  own  knowledge,  do 
you? 

A.  Yes,  she  took  the  child  by  my  dwelling- 
place. 

Q.  Did  you  see  her  take  it? 

A.  I  saw  her  take  it  to  her  mother's. 

Q.  Whose  child  ? 

A.  Betty  Rawlins's. 

Q.  About  what  time  was  that  done  ?  how 
long  had  she  been  there  ? 

A.  Not  long  ;  to  the  best  of  my  knowledge 
it  was  the  latter  end  of  January. 

Q.  Do  you  know  how  long  she  kept  it  ? 

A.  I  cannot  particularly  say. 

Q.  Do  you  know  whether  that  child  was 
or  not  taken  from  her  ? 

A.  It  was  taken  from  her. 

Q.  By  what  means  ? 

A.  She  was  taken  before  a  magistrate,  a 
justice  of  the  peace. 

Q.  "V\'as  you  with  her  when  she  was  so 
taken  ? 

A.  No,  not  with  her. 

Q.  Did  you  ever  understand  from  Mrs. 
Day  herself  for  what  ];urpose  it  was  taken 
from  Elizabetli  Rawlins  ? 

A.  I  once  heard  her  say  she  did  not  know 
what  objection  Betty  Rawlins  had  to  refuse 
her  taking  this  child. 

Mr.  Garrow. — Recollect  I  sliall  not  object 
to  that,  but  I  must  state  my  objection  to  any 
act  of  Mrs.  Day's  with  respect  to  this  child 
of  Rawlins. — 1  am  not  objecting  to  any  con- 
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versation  she  liad  with  this  woman,  except 
such  as  she  had  at  tlie  time  she  took  the 
child. 

Court. — I  think  it  is  proper  for  any  expla- 
nation that  may  be  requisite. 

3Ir.  Partridge. — You  may  say  now  what 
Mrs.  Day  mentioned  in  your  hearing  respect- 
ing Elizabeth  Rawlins's  child. 

A.  She  mentioned  she  did  not  know  why 
Betty  Rawlins  had  objections  against  her 
taking  the  child ;  she  would  take  it  and  bring 
it  up  well,  and  make  it  her  heir. 

Q.  Anything  further  at  that  time  in  your 
hearing? 

A.  Not  at  that  time  to  the  best  of  my 
knowledge. 

Q.  At  any  other  time  do  you  remember 
hearing  her  mention  what  she  would  do '? 

A.  No  more. 

Q.  Do  you  remember  how  long  she  staid 
at  Leigh  after  Betty  Rawlins's  child  was  taken 
from  her? 

A.  I  cannot  recollect  particularly, 

Q.  To  the  best  of  your  knowledge  i- 

A.  I  caimot  say. 

Q.  Do  you  think  it  was  six  weeks,  or 
eight,  or  one  week  after  she  took  the  child? 

A.  I  think  she  stopped  a  good  while. 

Q.  Do  you  know  to  what  place  she  pro- 
posed to  go  after  she  took  the  child  ? 

A.  I  cannot  particularly  tell. 

Q.  Do  you  recollect  the  dress  she  wore  ? 

A.  Her  common  dress  was  cotton — I  saw 
her  in  a  hat  and  feather. 

Q.  What  was  the  colour  of  the  hat  ? 

A.  To  the  best  of  my  knowledge  a  lead 
colour. 

Cross-examined  by  3Ir.  Wilson. 

Q.  ]Mrs.  Day  was  in  Staffordshire — do  you 
remember  the  time  she  came? 

A.  The  latter  end  of  November. 

Q.  She  went  away,  you  say,  on  Shrove 
Tuesday,  the  week  before?  [Perhaps  the 
learned  counsel  said,  "  or  the  week  before."] 

A.  Yes,  she  positively  went  away  the  week 
before  Shrove  Tuesday, 

Q.  You  saw  her  almost  every  day,  you  say  ? 

A.  Almost  every  day. 

Q.  Then  she  never  was  away  from  Leigh 
all  the  time,  from  the  time  she  first  came 
there  till  the  time  she  went  away  ? 


A,  Not  long  together,  she  was  not  absent 
in  the  time. 

Q.  Had  you  known  Mrs.  Day  before  this  ? 

A.  No  great  acquaintance. 

Q.  She  had  not  been  there  a  great  wliile  ? 

A.  I  had  not  been  at  Leigh  for  many  years 
before. 

Q.  What  situation  was  you  in  before? 

A.  My  husband  is  a  bricklayer. 

Q.  How  came  you  to  have  any  acquaintance 
with  her? 

A.  I  bought  milk  at  her  mother's. 

Q.  Do  you  mean  to  say  that  Mrs.  Day, 
upon  this  little  acquaintance,  seeing  you 
come  there,  told  you  that  slie  meant  to  take 
Elizabeth  Rawlins's  child  and  make  it  her 
heir? 

A.  She  did. 

Q.  She  said  so  to  every  body,  did  she? 

A.  She  said  so  to  me;  I  know  nothing  of 
other  people's  affairs. 

Q.  Was  any  body  by  ? 

A.  There  was  her  mother  and  her  servant. 

Q.  And  they  heard  that  as  well  as  you  ? 

A.  Yes. 

Q.  Was  it  her  servant,  or  her  mother's 
servant? 

A.  Her  mother's  servant. 

Q.  What  was  her  name? 

A.  Hamiah  Statham. 

Q.  You  was  here  at  the  last  trial,  I  be- 
lieve ? 

A.  I  am  in  hopes  this  is  the  last. 

Q.  What  did  you  say  ? 

A.  I  said  I  was  in  hopes  this  would  be  the 
last  trial. 

Q.  You  was  examined  on  the  last  trial  1 

A.  Begging  your  pardon,  I  was;  I  did  not 
understand  you. 

Q.  Hov/  came  youthen  not  to  say  anything 
about  this  child  of  Rawlins's  1 

A.  I  was  not  examined  about  it ;  I  said 
everytliing  that  I  Avas  examined  to ;  I  said 
everything  to  the  best  of  my  knowledge ;  I 
was  not  examined  about  it. 

Q.  You  said  nothing  about  that  ? 

A.  I  said  everything  to  the  best  of  my 
knowledge. 

Q.  Did  you  say  anything  about  that  t 

A.  I  cannot  recollect  it ;  it  is  many  years 
ago. 

Q.  Did  you  say  anything  about  thati 
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A.  I  cannot  positively  say ;  but  I  think  I 
did,  to  the  best  of  my  knowledge ;  it  is  many 
years  ago. 

Mr.  fFi/son. — It  is  not  so  many  years  ago 
as  the  fact  itself  is. 

Aft/i  Chell,  of  Leigh,  remembered  Mrs. 
Day  coming  to  lier  father's  house  here  in 
November,  1774,  and  staying  a  quarter  of  a 
year.  Witness,  wlio  worked  as  a  char- 
woman to  Mrs.  Lakin,  and  had  both  seen 
Mrs.  Day  every  day  and  washed  for  her,  liad 
no  reason  to  believe  she  was  with  child,  nor 
had  she  any  appearance  of  being  so.  Her 
examination  then  proceeded  ; — 

Q.  Did  you  know  one  Elizabeth  Raw- 
lins? 

A.  Yes,  Sir. 

Q.  Had  she  a  child  about  this  time? 

A.  Yes,  Sir. 

Q.  Do  you  know  anything  respecting  Mrs. 
Day  applying  to  Elizabeth  Rawlins'? 

A.  Yes. 
■    Q.  What  was  it? 

A.  She  asked  Elizabeth  Rawlins  to  let 
her  have  her  child  to  take  to  her  husband. 

Q.  Did  she  give  any  reason  why  she 
wished  it  1 

A.  To  make  it  her  heir. 

Q.  Did  she  procure  this  child? 

A.  She  took  it  with  her,  and  took  it  and 
weaned  it. 

Q.  Elizabeth  Rawlins  lived  in  another 
part  of  the  village,  perhaps  ? 

A.  Yes,  Sir. 

Q.  How  long  might  it  continue  there? 

A.  About  a  fortnight. 

Q.  How  came  it  they  did  not  continue  it 
there  longer  ? 

A.  Mr.  Bagot  would  not  let  it  remain 
there. 

Q.  Was  the  child  taken  away  in  conse- 
quence of  tliat  ? 

A.  She  would  liave  stripped  it  in  the  room, 
but  Mr.  Bagot  would  not  let  her. 

Q.  W^ as  you  present? 

A.  No,  Sir;  but  I  was  there  when  tliey 
came  home  again. 

Q.  Was  the  child  brought  home? 

A.  It  was  not. 
'    Q.  Do  you  know  who  had  the  child  after 
wards  ? 

A.  The  chikVs  mother. 


Q.  How  long  might  I\Irs.  Day  stay  at 
Leigh  after  the  child  was  taken  back  ? 

A.  About  a  fortnight. 

Q.  Do  you  remember  her  going  away? 

A.   Yes,  I  was  there. 

Q,  Who  went  with  her  ? 

A.  Her  mother  went  with  her,  but  I  can- 
nut  say  how  far. 

Q.  How  v^as  Mrs.  Day  dressed  at  the  time 
when  she  went  with  her  mother  i 

A.  She  was  dressed  in  a  flowered  gown,  a 
dark  cotton  flowered  gown. 

Q.  Can  you  tix  about  what  time  that  was  '? 

A.  About  a  week  before  Shrovetide. 

Q.  Did  you  see  Mrs,  Day  retvirn  back  to 
Leigh,  after  she  went  away  with  her  mother  ? 

A.  No,  Sir,  she  never  came  back  again. 

Q.  Had  she  any  child  with  her  then  } 

A.  No,  Sir,  she  had  not. 

Q.  Do  you  recollect  on  what  day  of  tlie 
week  it  was  she  left  Leigh  '? 

A.  On  Friday,  Sir. 

Q.  I  think  you  said  about  Shrovetide  ? 

A.  Yes,  Sir. 

Q.  W^as  it  the  Friday  before  or  after 
Shrovetide '? 

A.  Before,  Sir. 

Q.  Did  she  go  on  horseback,  or  on  foot  ? 

A.  On  horseback. 

Q.  Whose  horse  was  it  ? 

A.  Her  mother's.  Sir. 

On  her  cross-examination  by  Mr.  Sergeant 
Le  Blanc  the  witness  said  that  she  had  given 
the  same  account  at  the  former  trial  as  she 
had  given  now,  in  so  far  as  the  questions  put 
to  her  required.  If  she  had  mentioned  more 
particulars  now,  it  was  because  more  ques> 
tions  were  asked  her. 

Jane  Turner,  now  living  at  Hixon,  but 
who  had  been  born  and  bred  at  Leigh,  had 
seen  Mrs.  Day  frequently  during  her  visit  to 
her  father  and  mother  twenty-two  years  ago, 
and  never  had  any  notion  of  her  being  with 
child. 

She  was  then  asked  : — 

Q.  Do  you  remember  Elizabeth  Rawlins 
having  a  child? 

A.  I  do. 

Q.  Do  you  know  any  thing  that  passed 
about  Elizabeth  Rawlins's  child? 

A.  I  never  heard  any  thing  pass  betwixt 
them. 
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Q.  Do  you  know  whether  she  ever  had 
Elizabeth  Rawlins's  child'^ 

.4.  She  had  it,  but  it  was  not  long. 

Q.  How  long  was  it"?   * 

Jl.  For  a  day  or  a  night,  it  might  be. 

Q.  Tluit  vou  know  of  vour  own  know- 
ledge? 

.4.  Yes,  Sir. 

Q.  Do  you  know  for  what  purpose  it  was  ? 

A.  Slie  said  she  thought  Betty  Rawlins 
was  much  to  blame  tliat  she  did  not  let  lier 
take  the  child  along  with  her,  for  Mr.  Day 
would  make  it  his  heir :  that  she  had  none 
of  her  ow  n,  and  wanted  to  have  one. 

Q.  Do  you  know  whether  Elizabeth  Raw- 
lins's child  was  taken  from  Mrs.  Day  and 
returned  to  its  mother  ? 

A.  It  v/as. 

Q.  How  long  did  she  stay  after  it  was 
taken  from  her  'i 

A.  I  cannot  rightly  tell ;  but  it  was  not 
above  a  month  at  furtliest. 

Q.  Do  you  remember  her  going  ? 

A.  Yes,  I  do ;  but  I  cannot  pretend  to  say 
what  day. 

Q.  Do  you  know  how  long  she  was  absent 
at  any  time,  from  tlie  time  she  tirst  came  to 
the  time  she  went  away  for  good '? 

A.  No. 

Q.  Had  she  any  appearance  of  being  with 
child  ? 

A.  No,  Sir,  I  never  saw  any  appearance, 
and  she  never  told  me  she  was  with  child. 

Cross-examined  by  Mr.  Garroic. 

Q.  What  sized  woman  might  Mrs.  Day 
be  ?  was  she  tall  i 

A.  She  might  be  pretty  near  the  size  of 
myself. 

Q.  My  learned  friend  asked  you  whether 
she  was  with  child  ;  it  seems  she  made  no 
secret  that  she  wanted  a  child  to  take  home 
to  Mr.  Day '? 

A.  I  never  heard  her  say  any  thing  about 
it. 

Q.  About  what? 

Al.  That  she  was  with  child. 

Q.  Am  I  riglit,  that  she  never  had  a  child, 
and  never  likely  to  have  one  ? 

A.  She  had  none,  and  was  not  likely  to 
have  an}^ 

Q.  Did  she  tell  you  whether  she  ever  had 


a  cliild,  and  how  long  she  had  been  man-ied, 
and  that  her  hopes  were  desperate? 

A.  No. 

Q.  She  did  not  tell  you  she  never  had  a 
child  ? 

A.  No. 

Q.  Then  ?*Ir.  Day  was  to  make  that  child 
his  heir? 

A.  Yes. 

Q.  She  thouglit  Betty  Rawlins  much  to 
blame  ? 

A.  Yes. 

Q.  She  made  no  secret  of  it  ? 

A.  Not  as  I  know  of;  slie  mentioned  it  to 
me  ;  as  to  any  thing  else  I  cannot  say. 

Q.  She  did  not  enjoin  you  to  any  secrecy 
upon  this  subject  ? 

A.  As  to  that,  I  can  say  notliing  to  it,  any 
further  than  it  appeared  to  me. 

Q.  It  appeared  a  good-natured  thing 
that  he  should  take  the  child  and  make  it 
his  heir  ? 

A.  Nobody  could  tell  what  view  he  had 
to  take  it. 

Q.  When  did  you  mention  tliat  first  to 
any  body  ? 

A.  It  was  to  Lakin  ;  I  cannot  say  to  any 
body  else. 

Q.  It  was  not  a  very  common  thing — if, 
don't  happen  often  in  your  part  of  the  world 
— it  often  struck  you  to  be  a  strange  thing, 
did  it  not  ? 

A.  It  was  strange  to  every  one. 

Q.  They  did  not  know  so  mucli  of  it  at 
first? — Nobody  knew  of  the  jest  at  lirst  ? — 
How  long  was  it  ? — You  liad  no  injimctioa 
to  keep  it  a  secret, — you  was  not  desired  to 
keep  it  a  secret?  [The  witness  gave  no 
answer  to  these  questions.]  Pray,  ^Mrs. 
Turner,  are  you  the  same  Mrs.  Jane  Turner 
who  was  examined  here  thirteen  years  ago? 

A.  It  is  just  thirteen  years  ago. 

Q.  Of  course  you  told  that  remarkable 
story  of  taking  home  tlie  child  ? 

A.  I  will  not  pretend  to  say. 

Q.  You  see  we  are  only  speaking  of  thir- 
teen years'  distance  now  ? 

A.  1  have  a  great  many  things  of  my  own 
to  think  of. 

Q.  This  conversation  of  twenty-two  years' 
distance  you  recollect : — v/as  you  examined 
ever  before  this  ? 

N 
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A.  No,  I  was  not. 

Q.  Try  and  recollect  whether  you  told 
that  gentleman  a  single  syllable  upon  the 
subject  of  this  child  being  made  Mr.  Day's 
heir '? 

A.  I  will  not  say  any  thing  about  it. 

Q.  Do  you  not  know  you  did  not  ? 

A.  I  do  not  remember  whether  I  did  or 
not. 

Q.  Have  you  any  belief,  or  reason  to  think, 
that  upon  the  former  trial  you  said  one  single 
syllable  of  all  the  story  you  have  been  tell- 
ing us  to-day? 

A.  She  told  me  she  thought  Betty  RaAv- 
lins  was  much  to  blame  that  slie  did  not  let 
her  have  the  child; — that  she  told  me. 

Q.  Did  you,  Mrs.  Turner,  upon  the  former 
trial  say  a  single  syllable  upon  the  subject  ? 

A.  I  cannot  say  I  did  or  did  not,  because 
I  was  not  put  to  it ;  but  now  I  have  been, 

Q.  Who  put  you  to  it  now  ? 

A.  I  don't  know  the  gentleman's  name. 

Q.  You  cannot  tell  the  gentleman's  name  ? 
— how  long  is  that  ago  ? 

A.  He  asked  me  more  than  I  was  asked 
before. 

Q.  I  dare  say  three  times  over,  some  of 
them  ? 

A.  Yes,  Sir,  and  more  than  that. 

Q.  I  do  think,  if  you  was  disposed  to 
oblige  me,  which  I  hope  you  will,  you  can 
possibly  tell  me  when  he  asked  you? 

A.  I  am  sure  I  cainiot,  I  did  not  set  it 
down. 

Q.  We  sliould  not  quarrel  for  a  trifle  about 
how  long. 

A.  Why,  I  don't  know,  I  am  sure. 

Q.  When  did  you  look  last  ? 

A.  That  I  cannot  tell. 

Q.  Nor  when  he  came  and  cross-examined 
you  three  times  in  number? 

A.  I  don't  know. 

Q.  He  has  been  with  you  often  since  ? 
A.   Only  twice. 

Q.  Once  lately,  and  once  a  good  while 
ago? 

A.  Yes,  Sir. 

Q.  You  did  know,  perhaps,  at   the  former 
trial,  that  it  was  material  you   sliould   prove 
she  wanted  Elizabeth  Rawlins's  child  ? 
A.  I  did  not  know  what  was  material. 

Q.  Upon    this    occasion   it    was    asked, 


whether  you  could  not  prove  she  wanted 
Rawlins's  child  ? 

A.  I  don't  know  but  it  might. 

Q.  That  was  one  of  the  questions  that  was 
put  to  you,  whether  you  did  not  recollect 
that  she  said  she  thought  Elizabeth  Rawlins 
was  to  blame  for  not  letting  her  have  her 
child  ? 

A.  I  cannot  say  whether  I  ever  said  so  the 
first  time. 

Q.  I  am  perfectly  at  ease  about  that,  be- 
cause I  know  you  did  not ;  but  when  the  gen- 
tleman asked  you,  did  you  first  recollect  it 
when  he  first  questioned  you  1 

A.  Yes,  I  did. 

Q.  When  he  told  you,  you  must  recollect 
it? 

A.  He  did  not  tell  me  of  it,  I  told  hi7n  of 
it : — she  wished  for  a  child  to  be  made  an 
heir  of. 

Q.  Who  else  was  with  you  Avhen  she  told 
you  this  '* 

A,  Only  her  mother. 

Q.  Did  you  know  the  maid-servant ! 

A.  I  cannot  say  I  did. 

Q.  Did  her  mother  chide  her  for  being  so 
foolish'] 

A.  I  don't  know  as  she  did. 

Q.  Did  she  mention  that  more  than  once  1 

A,  I  cannot  say  that  she  did. 

Q.  Had  you  much  acquaintance  % 

A.  Yes,  I  had  a  great  deal,  and  her  mo- 
ther too  ;  I  knew  her  from  a  big  girl. 

Q.  She  never  pretended  to  any  body  that 
she  was  come  there  to  lie  in"? 

A.  I  never  heard  anything  of  the  sort  while 
she  was  there. 

This  somewhat  impetuous  witness  being  at 
last  allowed  to  leave  the  box,  Elizabeth  Lakin 
was  next  called  : — 

Mr.  Partridge.  — Q.  Mrs.  Lakin,  I  believe 
your  name  was  Rawlins  before  you  married? 

A.  Yes,  Sir,  it  was. 

Q.  Did  you  know  the  late  Mrs.  Day  % 

A.   Yes,  very  well. 

Q.  Do  you  remember  her  coming  to  Leigh 
a  good  many  vears  ago  % 

A.  Yes. 

Q.  At  what  time  of  the  year  was  it? 

A.  At  the  latter  end  of  November,  in  the 
year  1774. 


CASE  OF  DAY  V.  DAY. 


179 


Q.  How  long  did  she  stay  there  ? 

u4.  She  stayed  there  till  towards  the  be- 
ginning of  JNIarch. 

Q.  Had  you  a  child  about  that  time '? 

yl.  Yes,  Sir. 

Q.  When  was  tliat  child  born  ? 

A.  The  5th  of  November,  in  the  year  1774. 

Q.  Did  Mrs.  Day  ever  make  any  applica- 
tion to  you  respecting  that  child  ? 

A.  Yes,  she  did. 

Q.  What  did  she  say  to  you  ? 

A.  She  said  she  wished  it  had  been  a  boy, 
and  it  was  a  girl. 

Q.  Did  she  give  you  any  reason  for  say- 
ing so? 

A.  Yes,  she  said  she  would  take  it  with 
her  to  her  husband  in  Huntingdonsliire  to 
make  it  his  heir. 

Q.  Was  you  willing  ? 

A.  No,  I  was  not. 

Q.  Did  you  part  with  the  child  at  all  ? 

A.  I  did. 

Q.  For  how  long? 

A.  Three  or  four  days. 

Q.  What  month  was  it? 

A.  The  latter  end  of  January  I  think. 

Q.  How  long  was  the  child  away  from  you  ? 

A.  Three  or  four  days. 

Q.  Did  you  get  it  again  ? 

A.  Yes. 

Q.  By  what  means? 

A.  Through  Parson  Bagot. 

Q.  He  is  a  magistrate  ? 

A.  Yes. 

Q.  Did  you  apply  to  him  ? 

A.  No,  Sir ;  he  said  if  they  took  the  child 
away  they  would  fine  the  parisli. 

Q.  It  was  returned  to  you  ? 

A.  Yes,  Sir. 

Q.  Did  you  go  to  Mr.  Bagot  yourself? 

A.   Yes,  Sir, 

Q.  Was  it  in  consequence  of  the  order  the 
child  was  returned  ? 

A.  Yes. 

Q.  Was  Mrs.  Day  present  ? 

A.  Y'es. 

Q.  Before  Mr.  Bagot  ? 

A.  Yes. 

Q.  How  long  did  Mrs.  Day  stay  at  Leigh 
after  that  time  ? 

A.  Perhaps  she  might  stay  a  fortnight  or 
three  weeks. 


Q.  What  clotlio5  was  the  cliild  dressed  in  ? 

A.   Her  clothes. 

Q.  Did  you  keep  those  clothes  any  time 
after? 

A.   Yes,  Sir,  a  fortnight  or  tliree  weeks. 

Q.  Were  those  clothes  ever  returned  to 
Mrs.  Day. 

A.  Yes,  I  returned  them  myself. 

Q.  Was  you  applied  to  to  return  them 
before  you  did  ? 

A.  Yes,  twice  or  three  times. 

Q.  Do  you  remember  her  leaving  Leigh? 

A.  I  cannot  say  particularly,  but  I  be- 
lieve it  was  in  the  course  of  March  slie  went ; 
— I  never  saw  her  after. 

Cross-examined  by  3Ir.  Wilson. 

Q.  You  saw  Mrs.  Day  often,  I  suppose  ? 

A.   Yes,  Sir. 

Q.  How  far  of^'  did  you  live  ? 

A.  About  a  mile. 

Q.  You  was  not  upon  good  terms  with  the 
family  ? 

A.  Yes,  I  was  upon  good  terms  till  then. 

Q.  I  meant  in  consequence  of  vour  having 
this  child? 

A.  I  don't  know  what  terms  they  were 
on. 

Q.  Do  you  know  whether  they  were  angry 
about  this  child  ? 

A.  They  would  not  let  him  have  me  be- 
cause he  was  under  age. 

Q.  Then  they  were  angry  ? 

A.  I  suppose  so. 

Q.  Mrs.  Day  made  up  tliat  quarrel  be- 
tween you,  did  she  not — did  she  not  recon- 
cile you  to  her  father  and  mother? 

A.  No,  she  did  not. 

Q.  Did  she  try  to  make  you  friends  ? 

A.  No,  she  made  no  trial  about  it. 

Q.  She  did  not  ? 

A.  I  don't  know  what  she  did. 

Q.  Did  you  in  consequence  of  that  become 
upon  good  terms  with  your  father? 

A.  No,  not  till  I  married  my  husband. 

Q.  How  long  was  that  ? 

A.  A  year  and  a  half. 

Q.  Mrs.  Day  never  appeared  to  be  with 
child  ? 

A.  No,  Sir. 

Q.  You  never  heard  she  came  there  to  lie 
in? 

N  2 
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A.  No,  Sir. 

Q.  Vou  was  examined  here  on  the  last 
trial  ? 

A.  I  Avas. 

Q.  You  don't  recollect  yourself  whether 
you  said  any  thhig  about  Mrs.  Day  making 
up  matters  between  you  and  your  mother  ? 

A.  She  might  say  something  about  it — I 
cannot  remember  things  so  long. 

Q.  I  ask  you  whetlier  you  said  that  Mrs. 
Day  had  been  trying  to  make  up  matters  ? 

A.  She  might  make  up  matters  so  as  to 
get  the  child, 

Q.  Did  nut  you  say  she  was  a  friend  of 
yours  and  was  tryhig  to  make  up  matters'^ 

A.  I  might  say  so — I  dare  say  I  did. 

Q.  Why  did  not  you  say  so  at  first  ? 

A.  I  cannot  remember. 

Q,  ^'ou  don't  remember  what  you  said 
thirteen  years  ago,  but  you  remember  what 
she  said  twenty-two  years  ago  ? 

A.  I  have  great  reason  so  to  do. 

Q.  You  v/as  willing  to  let  the  child  go  ? 

A.  Yes  I  was  willing,  and  she  had  it. 

Q.  The  child  would  have  gone  if  Mr, 
Bagot  had  not  interfered  ? 

A.  Yes,  Sir. 

Mr.  JViU'nKjton  being  sworn,  here  produced 
a  co]iy  of  the  entry  in  the  Parish  Register  of 
Leigh  of  the  birth  on  the  5th,  and  baptism  on 
the  6th  of  November,  1796,  of  "  Elizabeth, 
baseborn  daughter  of  Elizabeth  Rawlins,'' 
which  he  had  examined  with  the  original  on 
the  20th  of  November  1796. 

Samuel  Lah'm,  the  husband  of  Elizabeth 
Lakin,  and  the  brother  of  the  late  Mrs.  Day, 
rememliered  tlie  circumstance  of  his  wife's 
cliild  being  taken  away  by  his  sister,  though 
not  llie  very  particulars  of  it.  His  impression 
vv-as  that  tlie  child  was  got  back  after  a  few 
lUiys.  The  rest  of  his  examination  proceeded 
thus  : — 

Q.  Do  you  remember  how  long  she  stayed 
after  tliat  time  ? 

A.  Some  time  after  tliat. 

Q.  Wlien  she  came  in  November  had  she 
the  appearance  of  being  with  child  i 

A.  No,  she  had  not. 

Q.  \Mnle  she  stayed  there  liad  she  the 
appearance  of  being  with  child? 

A.  No  ;  and  I  never  heard  talk  of  it. 

Q.  Do  you  remember  her  going  away  from 


Leigli,  and  returning  again  before  she  went 
away  for  good  ? 

A.  Yes,  I  do. 

Q.  How  long  might  she  be  absent  ? 

A.  Slie  was  av/ay  three  or  four  days. 

Q.  Do    you    remember   her    motlier  went 
with  her  ? 

A.  She  did  not. 

Q.  Do  you  know  whether  her  mother  went 
with  her  at  last  when  she  went  away  ] 

A.  Yes,  she  did, 

Q.  Did  she  go  on  horseback  or  on  foot  ? 

A.  On  horseback. 

Q.  "Was   it  when  she  went   away  for  the 
three  or  four  days  ? 

A.  Yes  :  it  was  on  my  father's  horse. 

Q.  What  colour  was  it  V 

A.  A  brown, 

Q.  What  dress  had  she  on  tliat  time  ? 

A.  She  had  a  light  cloth  riding-dress,  a 
black  hat  and  black  feather. 

Q.  Did  she  come  back  again  ? 

A.  Yes,  she  did. 

Q.  Did  she  wear  the  same  dress  Avhen  she 
went  away  with  her  mother  % 

A.  Yes,  she  did. 

Q.  Did  they   take  any  child  away  with 
them  ? 

A.  No,  Sir. 

Q.  Did  you  know  where  she  was  going? 

A.  She  said  she  was  going  liome. 

Q.  Do    you   know    for  what   leason    she 
wished  to  liave  Rawlins's  chihl  ? 

A.  She  said  she  would  take  it  and  rear  it, 
and  take  care  of  it. 
Cross-examined  by  Mr.  Serjeant  Le  Blanc. 

Q.  Is  this  sister  of  your's,  Mrs.  Day,  dead 
or  living?  ^ 

A.  She  is  dead. 

Q.  When  did  she  die ^ 

A.  I  cannot  justly  say. 

Q.   Did  vou  attend  her  funeral? 

A.  Yes. 'l  did. 

Q.  Then,  if  your  memory  is  good,  you  can 
tell  me  when  she  died,  ju^ihaps.'' 

A.  It  may  be  about  three  years  ago. 
Q.  You  cannot  tell  me  when? 

A.  About  three  years. 

Q.  Do  you  mean   liy  that  it  is  more  than 
two  or  less  than  tlnee  ? 

A.  It  is  more  than  two. 

Q.  When  did  sliedie? 
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A.  She  died  in  tlie  spring  of  tlie  year. 

Q.  Of  what  year? 

A.  I  cannot  justly  say. 

Q.  The  (loath  of  your  sister  did  not  make 
any  impression  upon  you  to  take  notice? 

A.  1  did  not  take  notice  of  the  day. 

Q.  Nor  of  the  day  that  she  came  ? 
'     A.  No. 

Q.  Nor  the  day  when  she  went  away  ? 

A.  Not  exactly  the  day  when  she  went 
away. 

Q.  Did  you  not  take  notice  when  you 
went  to  the  funeral?  did  it  not  make  an  im- 
pression on  your  mind '? 

A.  No,  Sir. 

Q.  You  say  it  is  not  tliree  years  ? 

A.  About  three  years  back. 

Q.  Is  that  the  best  account  your  memory 
will  serve  you  to  give  of  her  death? 

A.  It  is. 

Q.  Now,  Mr.  Lakin,  how  often  did  your 
sister  go  away  and  return  at<;ain  to  your 
house,  when  she  was  upon  a  visit  there  in  177  4 
or  beginning  of  1775  ? 

A.  She  was  away  sometimes  for  two  or 
three  days  at  a  time. 

Q.  Did  you  take  notice  jiarticularly  she 
was  frequently  absent'? 

A.  No,  she  was  not. 

Q.  How  often  was  she  ? 

A.   I  cannot  justly  say. 

Q.  You  spoke  of  her  going  away  ;  you  say 
that  she  went  away  and  was  absent  three  or 
four  days? 

A.  Yes, 

Q.  Without  her  mother? 

A.  Yes. 

Q.  And  that  was  the  only  time  you  ever 
remember  her  going  awaj',  except  the  time 
she  went  for  good  ? 

A.  No,  she  was  at  Newborough  on  the  christ- 
ening. 

Q.  Can  you  tell  when  that  was? 

A.  No,  I  don't  know. 

Q.  ^'ou  don't  know  how  long  she  was 
absent  ? 

A.  No,  Sir. 

Q.  Whether  one  day,  two,  or  three,  or  four  ? 

A.  No,  I  don't. 

Q.  Did  you  see  her  go  away  when  she 
went  for  good  ? 

A.  Yes,  I  did. 


Q.  Did  she  then  go  alone? 

A.  No,  her  mother  went  with  her. 

Q.  Did  her  mother  return  presently  ? 
A.  Not  very  soon. 

Q.  She  stayed  a  good  wliile?  ', 

A.  Some  time. 

Q.  What  do  you  mean  by  some  time  ? 

A.  Several  days;  may-be  a  week. 

Q.   You  don't  know  exactly  ? 

A.  No,  I  don't  know. 

Mr.  Tliomas  Hart,  was  the  brotlier  of  IVIr. 
John  Hart,  of  Bromley,  abovit  eight  or  nine 
miles  from  Leigh,  and  remembered  the  cluist- 
ening  of  his  nephew  Charles  on  the  14th  of 
December,  1774.     He  was  then  asked  :  — 

Q.  Was  Mrs.  Day  present  at  this  christen- 
ing ? 

A.  Yes. 

Q.  What  sort  of  woman  was  she  ? 

A.  Genteelish  woman. 

Q.  Tall  or  short  ? 

A.   j\Iiddling  way. 

Q.  Fat  or  lean  was  she? 

A,  Rather  thinnish. 

Q.  Can  you  speak  from  your  recollection, 
whether  she  had  the  appearance  of  being  with 
child  on  the  14th  December? 

A.  No,  I  can  say  nothing  at  all  to  that. 

Q.  You  say  she  was  thin  ? 

A.  Rather. 

Q.  Do  you  recollect  she  had  the  appearance 
of  being  with  child? 

A.  No,  I  thought  she  had  not. 

Q.  How  long  did  she  stay  ? 

A.  She  stayed  there  all  night. 

Q.  Did  slie  appear  in  good  health,  quite 
up  and  well  ? 

A.  Yes. 

Q.  Did  she  appear  like  a  woman  about  to 
lie  in,  within  a  month  or  so  ? 

A.  No. 

Q.  Do  you  know  how  she  came  there — on 
horseback  or  on  foot  ? 

A.  Slie  came  on  horseback. 

Cross-examined  by  3Ir.  Garrow. 

Q.  "i'ou  had  a  merry  day  of  it — a  good 
many  guests? 

a:  Yes. 

Q.  Tliat  she  seemed  a  genteelish  sort  of 
woman  ? 

A.  Yes. 
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Q.  Was  you  a  single  man  ? 

A.  No. 

Harfs  evidence  was  corroborated  by  the 
entry  of  the  baptism  of  his  child  on  the  day 
he  had  mentioned  as  extracted  from  the  Re- 
gister of  Abbots  Bromley,  by  Mr.  James 
Blair,  Mr.  Whittington's  clerk. 

It  was  then  proved  by  several  witnesses 
that  Mrs.  Day  had  been  present  and  stood 
godmother  at  the  baptism  of  Edward,  son  of 
William  Riddle  of  Newborough,  ten  miles 
from  Leigh,  and  at  least  thirty  from 
Broseley,  which  took  place  on  the  22nd  of 
January,  1775 ;  the  defendant,  alleged  to 
be  her  own  son,  having,  according  to  the  entry 
in  the  register  of  Bigglesv/ade,  been  born  on 
the  ISth  of  the  same  month,  although  he  was 
not  baptized  till  the  4th  of  August,  1784. 
She  staid  at  Newborough  on  that  occasion  at 
least  one  night  and  a  day  or  two ;  of  course 
she  could  not  have  been  confined  only  four 
days  before  ;  and  nobody  that  saw  her  seems 
to  have  imagined  she  was  then  pregnant. 
JVilliam  Riddle  says,  "  She  did  not  appear 
to  be  with  child  the  least  in  the  world  ;"'  to 
Edward  Cope,  who  was  present,  and  who  had 
known  her  many  years,  "she  did  not  appear 
to  be  with  child  at  all ;"  and  Mrs.  Mottram, 
speaking,  as  she  was  entitled  to  do,  in  still 
more  decided  terms  than  the  men,  declares 
positively  that  Mrs.  Day  was  then  no  more 
with  child  than  she,  the  witness,  herself. 

After  this  3Irs.  Ann  Harris  was  called ; 
and  her  very  important  evidence  must  be 
given  without  cvutailment : — 

Mr.  Partridge — Q.  Where  do  you  live? 

A.  At  Bloxwich. 

q.  In  Statlbrdshire? 

A.  In  Staffordshire. 

Q.  What  is  3^our  husband's  name  ? 

A.  John  Harris. 

Q.  In  Avhat  way  of  life  is  he  ? 

A.  He  keeps  a  little  pot-house. 

Q.  A  little  public  house  ? 

A.  Yes. 

Q.  HoAV  far  is  Stafford  from  Bloxwich  '? 

A.  We  call  it  sixteen  miles,  I  believe. 

Q.  Did  you  use  to  attend  Statlbrd  market 
some  years  ago  ? 

A.  Yes,  Sir. 

Q.  On  wliat  day  of  the  week  is  Stafford 
market  ? 


A.  On  a  Saturday. 

Q.  Do  you  remember  meeting  a  person  at 
Stafford  market  a  good  many  years  ago  ? 

A.  Yes,  Sir. 

Q.  What  was  that  person — a  man  or 
woman  ? 

A.  A  woman. 

Q.  When  was  that  ? 

A.  In  the  year  1775. 

Q.  Do  you  recollect  what  month? 

A.  The  second  month  in  the  year,  to  the 
best  of  my  knowledge. 

Q.  What  did  that  person  say  to  you  when 
you  first  met  her — what  dress  had  she  on  ? 

A.  A  light-coloured  riding-dress,  a  black 
hat  and  feather ;  she  asked  me  where  I  was 
going,  and  I  told  her  to  Bloxwich,  near 
Walsall ;  she  said  she  was  a  lady's  waiting 
maid. 

Q.  What  did  she  say  further? 

A.  She  said  the  lady's  husband  Avas  gone 
a  journey ;  and  she  lay  in  of  a  dead  child, 
and  wished  to  have  a  live  one. 

Q,  Did  she  mention  anything  fiuther  at 
that  time? 

A.  She  wished  me  to  go  along  with  her  to 
show  her  the  way  to  Walsall,  or  Birmingham  ; 
she  thought  she  miglithave  one  there. 

Q.  Did  she  come  home  with  you  that 
night? 

A.   She  did. 

Q.  She  wished  to  go  with  you  in  quest  of 
a  child  ? 

A.  Yes,  she  did. 

Q.  She  did  go  home  with  you  ? 

A.  Yes,  she  did. 

Q.  Were  you  on  horseback,  or  on  foot  ? 

A.  On  horseback  I  was. 

Q.  Was  she  on  horseback  ? 

A.  Yes,  Sir;  on  horseback,  ormareback,  I 
suppose. 

Q.  She  rode,  I  suppose? 

A.  Yes,  Sir. 

Q.  Did  she  stay  with  you  that  night  ? 

A.  Yes,  she  did. 

Q.  How  long  did  she  stay  with  vou  at  that 
time  ? 

A.  Some  days. 

Q.  Did  you  endeavour  to  procure  a  child 
for  her,  in  consequence  of  her  request  to  you  ? 

A.  Yes,  Sir. 

Q,  Did  you  cany  her  to  any  person? 
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A.  Yes,  I  went  with  her. 

Q.  You  carried  her  to  some  person  ? 

j4.  No,  sir;  we  walked  on  foot. 

Q.  On  what  day  was  it  you  walked  on  foot 
together  ? 

A.  On  the  sabbath  day. 

Q.  Was  that  the  day  after  you  met  her  in 
Staftbrd  market? 

J.  Yes,  Sir. 

Q.  To  whom  did  you  go  ? 

^.   To  Sarah  Hollander. 

Q.  How  far  did  she  live  from  yoiu-  house  ? 

yl.  About  half  a  mile. 

Q.  Did  you  go  with  her  to  Sarah  Hollan- 
<ler's  ? 

J.  I  did. 

Q.  Did  3'ou  go  in  with  her? 

^.  I  did  not,  she  went  in  alone. 

Q.  How  long  might  she  stay  ? 

j4.  Not  long. 

Q.  Do  you  know  whether  Sarah  Hollander 
had  been  brought  to  bed  ? 

^■i.  Yes,  Sir,  she  had ;  they  were  getting  of 
her  up. 

Q,  Was  her  child  livhig? 

.^.  Yes,  Sir, 

Q.  When  this  woman  came  out  of  Sarah 
Hollander's  house,  did  she  say  whether  she 
had  procured  a  child  or  not  ? 

A.  She  did  not  procure  it. 

Q.  Did  you  go  with  her  any  where  else  ? 

A.  I  walked  along  with  her  to  Walsall 
Wood. 

Q.  To  whose  house  ? 

A.  I  really  forget  her  name,  she  was  a 
stranger  to  me. 

Q.  Was  it  to  another  woman  ? 

A.  Yes,  Sir,  to  another  woman  that  had 
lately  lain  in. 

Q.  Was  that  on  the  same  day  ? 

A.  Yes,  Sir,  the  same  sabbath  day. 

Q.  Did  you  go  into  the  house,  or  did  she 
go  alone? 

A.  She  went  in  alone. 

Q.  Did  you  understand  whether  she  had 
proctired  a  child  there  or  not? 

A.  I  understood  she  had  not. 

Q.  Did  this  person  leave  you  for  a  little 
while  after  this  time  ? 

A.   Yes,  Sir. 

Q.  Did  she  take  her  horse  with  her  or 
not? 


A.  No,  she  did  not;  she  left  her  horse  with 
me. 

Q.  Did  she  come  back  again  to  Bloxwich? 

A.  Yes,  Sir,  she  did  come  back  to  my  house. 

Q.  Did  you  go  with  her  to  any  other  per- 
son in  quest  of  a  child  ? 

A.   \'es.  Sir. 

Q.  To  what  place? 

A.  To  Wolverhampton. 

Q.  Do  you  recollect  how  long  it  was  after 
you  had  been  with  her  to  those  two  places?  • 

A.  About  the  Monday  following,  a  week  ; 
she  came  to  me  on  the  Saturday. 

Q.  Did  you  receive  any  thing  from  her  for 
her  board,  while  she  was  with  you  ? 

A.  Yes,  Sir,  I  received  one  guinea  from  her. 

Q.  In  your  way  to  Wolverhampton  did 
yovi  stop  anywhere  ? 

./.  1  cannot  tell ;  I  forget  the  persons' 
names  we  stopped  at ;  I  was  quite  a  stranger. 

Q.  Was  any  attempt  made  to  procure  a 
child  as  you  went  to  Wolverhampton,  any 
where  ? 

A.  Yes,  I  believe  she  stoi)ped ;  but  with 
whom  I  camiot  tell. 

Q.  Then  you  came  to  Wolverhampton  ? 

A.  Yes. 

Q.  Ditl  you  go  to  an  inn  there  ? 

A.  Yes,  we  did. 

Q.  Did  this  person  procure  a  child  at  Wol- 
verhampton ? 

A.  Yes,  Sir,  she  did. 

Q.  Whose  child? 

A.  That  I  cannot  tell ;  I  have  forgot. 

Q.  Did  she  bring  any  person  to  the  inn  at 
Wolverhampton  where  you  was  ? 

A.  Yes,  a  man  and  a  woman,  both,  and  a 
child. 

Q.  Do  you  remember  who  the  man  was  ? 

A.  They  called  him  the  workhouse  man. 

Q.  Did  this  person  procure  this  child  from 
this  woman  that  was  brought  to  the  inn  ? 

A.  She  did  procure  the  child  ;  but  I  was 
not  in  the  room  when  it  was  done. 

Q.  She  had  the  child? 

A.  Yes,  she  had  the  child. 

Q.  What  became  of  this  child  afterwards'? 
— Was  it  delivered  to  you  ? 

A.  It  was  delivered  to  me,  and  I  brought 
it  to  my  house. 

Q.  What  was  you  to  do  with  it? 

A.  I  was  to  take  care  of  it ;  and  I  was  to 
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go  to  Lichfield,  but  to  take  it  to  my  house  till 
the  Friday  following,  and  then  I  was  to  take 
it  to  Lichlield. 

Q.  Was  this  person  to  meet  you   at  Lich- 
field on  the  Friday  i 
A.  Yes,  Sir. 

Q.  Did  you  take  the  child  home  ? 
A.  I  did  take  it  home. 

Q.  Was  there   any   particular    house    at 
Lichiield  mentioned  where  you  were  to  meet? 
A.  The  Robin  Hood  and  Little  John  ;  she 
told  me  the  public  house. 

Q.  Did  this  person  return  with  you  to 
BloxwichV 

A.  She  did  not. 

Q,  You  took  the  child  home  yourself? 
■    A.  I  did. 

Q.  You  took  care  of  the  child  during  those 
few  days  ? 

A.  1  took  care  of  the  child  till  the  Wednes- 
day ;  on  Wednesday  a  woman,  the  mother  of 
the  child,  came  while  the  child  was  asleep  in 
the  corner ;  says  she,  "  This  is  my  child,  and 
I  will  liaveit." 

Q.  Did  you  see  that  person  at  Wolverhamp- 
ton ? 

A.  I  did. 

Q.  Did  she  come  again? 

A.  She  came  with  two  or  three  people. 

Q.  Do  you  remember  who  came  with  her  ? 

A.  One  Dace  and  his  wife  came. 

Q.  Did  any  constable  come? 

A.  The  constable  came,  to  the  best  of  my 
knowledge. 

Q.  Did  they  take  away  the  child  ? 

A.  They  took  it  away  from  me.  She  said 
it  was  her  child,  and  I  made  no  resistance. 

Q.  Do  you  rememljer  whether  they  brought 
any  warrant  with  them? 

A.  I  did  not  see  it. 

Q.  The  child  l)eing  lost,  what  was  done  on 
the  following  day? 

A.  On  Friday  I  went  to  Lichlield  as  I  was 
appointed. 

Q.  Did  you  meet  the  same  person  at  Lich- 
liehl  vou  had  seen  before  ? 

A.   l  did. 

Q.  Did  you  go  to  the  public  house  ? 

A.  I  did. 

Q.  Did  you  tell  the  person  of  the  loss  of 
the  child  ? 

A.  I  did. 


Q.  What  did  she  say  ? 

A.  She  asked  me  the  reason  why  I  let  it 
go ;  I  told  her  I  had  no  right  to  hinder  it. 

Q.  Had  you  heard  of  any  other  child  be- 
tween the  Wednesday  and  Friday  ? 

A.  I  heard  of  one  at  Birmingham,  and  I 
heard  of  another. 

Q.  Did  you  mention  that  circumstance  to 
the  ladj'  whom  you  met  at  Lichfield  ? 

/i.  Yes,  Sir. 

Q.  Did  she  say  anything  upon  that  ? 

A.  She  did  not  say  anything;  she  seemed 
very  uneasy  that  I  had  parted  with  it. 

Q.  Did  she  come  to  your  house  again? 

A.  Yes,  she  came  on  tlie  Saturday  follow- 
ing. 

Q.  Did  she  accompany  you,  or  did  you 
return  on  the  Friday  ? 

Q.  I  returned  on  the  Friday  :  she  came  on 
the  Saturday. 

Q.  Did  she  sleep  there  ? 

A.  She  went  to  bed  along  with  me. 

Q.  What  Avas  done  the  next  morning  ? 

A.  The  next  morning  was  Sabbath  day ; 
my  husband  went  out  betimes  in  the  morn- 
ing. 

Q.  W' here  was  )'^our  husband  to  go  to  ? 

A.   To  Birmingham. 

Q.  Did  this  person  know  that  your  hus- 
band was  to  go  to  Birmingham  ? 

A.  Yes,  Sir,  she  did ;  and  appointed  to 
meet  him  at  the  Horns,  at  Queslet. 

Q.  What  distance  is  Birmingham  from 
Bloxwich  ? 

A.  Ten  or  eleven  miles;  they  call  it  ten. 

Q.  What  was  your  husband  to  do  at 
Birmingham  ? 

A,  To  go  for  a  child. 

Q.   By  whose  desire  ? 

A.  Bj'  the  lady's  desire. 

Q.  You  mentioned  he  was  to  come  to  the 
Horns,  at  Queslet? 

.-/.  Yes,  Sir. 

Q.  Did  this  person  leave  your  house  that 
morning  ? 

A.  Yes,  she  did. 

Q.  Did  she  leave  it  on  horseback  or  on 
foot? 

A.  On  horseback,  on  my  own  horse,  and 
my  daughter  by  the  side  of  her. 

Q.  What  is  your  daughter's  name  ? 

A.  Bradbury. 
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Q,  She  accompanied  this  lady  ? 

J.  She  did. 

Q.  Did  you  go  to  Queslet  yourself? 

^.  No,  I  did  not. 

Q.  Did  this  lady  return  to  Bloxwich  that 
uight? 

A.  She  did  not. 

Q.  Did  vour  daughter  return  that  niglit  ? 

J.  She  did. 

Q.  Had  this  Lady  the  appearance  of  being 
withchild'^ 

A.  No,  Sir,  I  did  not  perceive  anything  of 
that  sort. 

Q.  Did  you  see  this  lady  afterwards  at 
Bloxwich  ? 

.^.  No,  Sir,  I  did  not. 

Q.  How  long  was  it  after  ihe  sabbath  that 
she  went  towards  Queslet  with  your  daughter 
before  you  first  heard  of  her  again  ? 

yl.  Nine  years  or  thereabouts. 

Q.  "Where  was  it  that  you  first  met  her 
after  having  parted  with  her  at  Bloxwich,  at 
the  expiration  of  the  nine  years  ? 

J.  AtPelsal. 

Q.  Is  that  near  Bloxwich  ? 

A.  Yes,  Sir,  it  is  about  a  mile. 

Q.  Upon  what  occasion  was  it  you  went  to 
Pelsal  to  meet  her "? 

A.  She  sent  for  me  several  times,  (once  or 
twice,)  before  1  would  go.  I  said,  if  any 
body  wanted  me  I  wished  they  would  come 
to  me. 

Q.  You  went  there? 

A.  I  did. 

Q.  Did  you  meet  her  there  ? 

A.  I  did. 

Q.  Was  the  person  whom  you  had  met  at 
Pelsal  after  nine  years,  tlie  same  ])erson  who 
had  l)een  with  you  at  Stafibrd,  Wolverhamp- 
ton, and  liloxwich  ? 

A.  It  was. 

Q.  Did  you  ever  hear  her  name? 

A.  Not  fill  then. 

Q.  Did  she  tell  you  her  name  at  that  time  ? 

A.  She  'told  me,  says  she,  '•  I  told  you  the 
child  was  for  a  lady,  but  it  was  for  myself." 
— She  said  her  name  was  Day,  and  her  hus- 
band was  dead,  and  they  were  going  to  law 
with  that  boy  to  disinherit  him  of  liis  posses- 
sions. 

Q.  Did  she  mention  anything  further  ? 

A.  She  wished  me  to  come  if  she  should 


send  for  me;  and  desired  to  know  wliether  I 
would  like  to  come  down  :  and  if  any  body 
came,  not  to  discover  anytliing  at  all  to  any 
body  :  she  would  send  a  messenger  for  me 
and  a  letter. 

Q.  Did  she  mention  anythini;^  further,  Avhat 
she  pro]wsed  to  do  on  tlie  trial  1 

A.  She  did  not;  not  then,  as  I  recollect. 

Q.  Did  she  afterwards?  did  she  send  that 
letter? 

A.  She  did  send  the  letter,  and  a  man  and 
horse,  and  I  went  back  alongwitli  him. 

Q.  Where  was  you  to  meettliis  person,  then, 
jMrs.  Day,  in  consequence  of  this  letter? 

A.  At  Hanley  Green. 

Q.   Did  you  meet  with  her  ? 

A.  I  did. 

Q.  Was  tliis  before  tlie  last  trial  at  this 
place  ? 

A.  It  was  before  the  trial. 

Q.  You  met  her  there  ? 

A.  I  did. 

Q.  Were  there  any  other  persons  there? 

A.  The  man  that  came  for  me.  I  went 
to  his  house.      There  I  ■v\  as  some  hours. 

Q.  Did  vou  meet  any  person  with  Mrs, 
Dav? 

A.  No,  Sir. 

Q.  How  long  did  vou  stav  at  Hanlev 
Green? 

A.  I  slept  there  on  the  sabbath  niglit.  and 
I  stopped  there  till  the  Friday  morning  fol- 
lowing. 

Q.  During  that  time  did  you  see  Mrs.  Day 
constantly? 

A.  No,  Sir,  I  did  not;  she  went  away  some- 
where, and  was  absent  two  days. 

Q.  She  returned  again '? 

A.  Yes,  Sir. 

Q.   Did  she  bring  any  person  with  her? 

A.  No  more  than  what  I  had  seen  before; 
we  had  three  persons,  besides  the  man  who 
fetched  me  and  his  wife. 

Q,  What  was  his  name? 

A.  The  name  of  his  wife  he  called  Betty 
Butter. 

Q.  The  name  of  the  other  ])erson  do  you 
know  ? 

A.  I  don"t  know ;  she  was  an  elderly 
woman ;  she  was  mother-in-law  to  the 
other. 

Q.  Did  Mr^.  Day  mention  to  you  what  she 


186 


ENGLISH  CAUSES  CELEBRES. 


proposed  to  do  in  the  course  of  this  time  re- 
spectint^  this  woman  ? 

A.  No,  Sir,  she  did  not, 

Q.  After  the  Friday  v/hat  became  of  you  ? 
then  where  did  you  go  to  ? 

A.  The  Friday  morning  I  was  ordered  to 
come  to  Huntingdon,  and  we  came  there. 

Q.  Did  Betty  Rutter  accompany  you  there  ? 

A.  She  did. 

Q.  Did  the  mother-in-law  accompany  you 
there  ? 

A.  She  did. 

Q.  And  Mrs.  Day? 

A.  She  did,  we  all  came  together. 

Q.  Did  vou  continue  with  her  at  Hunting- 
don ? 

A.  Yes,  Sir. 

Q.  Did  you  sleep  with  her? 

A.   I  did;  I  slept  with  her  all  the  time. 

Q.  Did  Mrs.  Day  apply  to  you  respecting 
giving  evidence  in  the  cause  ? 

A.  She  did.  Sir. 

Q.  What  did  she  desire  you  to  do? 

A.  She  wished  me  to  say  she  was  brought 
to  bed  at  my  house;  but  I  did  not  choose  it. 

Q.  You  refused,  it  ? 

A.  I  did. 

Mr.  Serjeant  Le  Blanc. — Does  your  Lord- 
ship think  this  is  any  evidence  in  the  cause? 

Mr.  Erskine. — I  have  not  a  conception  how 
it  can  be  objected  to  ; — it  is  a  part  of  the  whole 
transaction. 

Mr.  Garrow. — ^l\.  Erskine  states  he  is  en- 
titled to  this  evidence  being  submitted  to  the 
jury  as  part  of  the  fact.  We  have  submitted, 
without  troubling  your  Lordship  with  any 
objection,  to  the  reception  of  all  that  Mrs. 
Day  said  or  did  as  connected  with  respect  to 
the  purchasing  or  getting  a  child  to  keep,  ap- 
prehending it  was  a  part  of  that  fact.  We 
are  now  removed  at  the  distance  of  nine  j-ears 
at  least  from  that  fact,  and  we  stand  before 
you  on  the  part  of  the  lessor  of  the  plaintiR"  to 
receive  declarations  of  Mrs.  Day  (the  supposed 
fiarent)  to  the  witness  as  upon  the  subject  of 
her  making  herself  an  agent  in  the  cause,  and 
her  attempts  to  procure  the  subornation  of 
that  witness.  It  seems  to  me,  with  tlie  greatest 
deference,  that  they  cannot  by  possiljility  be 
received.  Suppose  it  had  been  an  application, 
instead  of  being  as  it  is,  to  Mrs.  Harris,  who 
has  given  her  testimony  as  far  as  it  goes,  and 


who  is  proved  to  have  been  a  party  in  that 
fact ;  suppose  it  had  been  an  application  of 
Mrs.  Day,  at  nine  years  after  taking  away  the 
child,  to  any  indifferent  witness  we  had  never 
seen  here  before,  to  desire  she  would  prove 
some  given  fact  at  the  ti'ial,  it  would  be  im- 
possible to  receive  any  such  evidence.  It  is 
the  act  of  a  person  who  is  constituted  the 
agent  of  the  party,  who  chooses  to  volunteer 
an  agency,  and  to  come  and  offer  herself  in  a 
court  of  justice.  I  submit  that  infinite  danger 
would  attend  letting  in  such  evidence.  The 
only  ground  on  which  my  learned  friend  can 
receive  it  (and  I  shall  have  an  opportunity  of 
answering  it),  the  only  ground  on  Avhich  it  is 
stated  to  be  evidence,  is,  that  it  is  a  part  of  the 
fact.  It  is  only  upon  that  ground  that  my 
learned  friend  contends,  and  I  submit  it  is  not 
evidence  to  be  admitted. 

Court. — I  have  no  doubt  at  all  the  legiti- 
macy of  children  must  depend  upon  the  de- 
clarations, and  the  mode  in  which  they  are 
treated,  by  their  parents.  If  the  evidence  of 
the  declarations  of  the  parent,  that  the  de- 
fendant was  her  child,  is  good ;  so  on  the 
other  side  are  the  declarations  he  was  not ;  I 
would  not  admit  evidence,  to  be  sure,  to  show 
that;  she  is  not  supposed  to  give  an}^  evidence 
to  any  other  fact  except  to  being  brought  to 
bed ;  it  shows  in  what  manner  the  supposed 
parent  observed  the  defendant ;  that  will  show 
us  how  she  demeaned  herself. 

Mr.  Partridge. —  Q.  I  understood  you  to 
say  Mrs.  Day  applied  to  you  to  prove  she  was 
brought  to  bed  at  Bloxwich,  which  you 
refused. 

A.  She  did. 

Q.  Did  she  apply  to  you  at  any  other 
place  ? 

A.  She  did  not. 

Q.  You  came  to  Huntingdon  on  the  Friday 
or  Saturday  ? 

A.   We  came  on  the  Sabbath  day. 

Q.  Did  you  stay  here  during  the  time  of 
the  tiial  ? 

A.  Yes,  Sir. 

Q.  Where  was  you  while  the  cause  was 
going  on? 

A.  At  the  iim. 

Q.  Was  you  in  a  room  by  yourself,  or  with 
otlier  persons  ? 

A.  By  myself  all  the  time;  except  walk- 
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ing  backwards  and  Ibrwards,  I  was  by  my- 
self. 

Q.  Was  you  examined  upon  tlie  last  tiial  ? 

^.  I  was  not. 

Q.  Do  you  know  for  what  reason?  Did 
Mrs,  Day  mention  any  reason  why  you 
should  not  be  called  ? 

yi.  She  did  not. 

Q.  Was  you  at  liberty  to  go  out  of  the  inn 
where  you  was,  or  not? 

A.  Not  all  the  time ;  I  was  locked  up  in 
the  room. 

Q.  Did  you  return,  after  the  trial  was 
over,  from  hence  with  Mrs.  Day  ? 

A.  I  did. 

Q.  How  far  did  j'ou  go  back  with  her? 

A.  To  Burton, 

Q.  That  is  in  Staffordshire  ? 

A.  Yes,  Sir. 

Q.  Did  you  return  by  the  public  road,  or 
not? 

A.  I  cannot  tell,  Sir,  the  road  ;  I  did  not 
know  the  road. 

Q.  Did  Mrs.  Day  mention  to  you  any 
circumstance  as  you  were  travelling  to- 
gether, or  before  you  travelled,  respecting  the 
trial? 

A.  She  said  they  had  come  round ;  she 
said  that  some  gentleman  had  seen  me  upon 
the  road ;  she  was  fearful  that  some  gentle- 
man would  overtake  me ;  says  she,  '•  I  dare 
not  tell   his  name,   perhaps  he  would  know 

you,' 

Q.  Did  you  ever  mention  the  circum- 
stances that  passed  at  Stafford,  Wolver- 
hampton, and  Birmingham,  to  any  person, 
till  you  was  examined  by  Mr,  Willington  in 
the  year  1785  ? 

A.  Yes,  Sir,  I  mentioned  them  to  Mr. 
French. 

Q.  Did  you  hear  Mrs.  Day  say  anything 
to  Betty  Rutter,  or  to  any  other  person,  as  to 
what  evidence  they  were  to  give? 

A.  I  cannot  say  I  did. 

Cross-examined  by  Mr.  Garrow. 

Q.  You  did  not  mention  it  till  Mr.  Wil- 
lington examined  you  since  the  last  trial  ? 

A.  No,  Sir, 

Q.  I  want  to  know  when  that  was  ?  How 
long  ago  ? 

A.  Some  time,  but  I  cannot  tell  positively. 


Q.  Do  you  think  it  was  six,  or  seven,  or 
eight  years  ? 

A.  No,  Sir. 

Q.  How  much  short  ? 

A.   Rather  more  than  six  months. 

Q.   Do  vou  think  twelve  months  ? 

A.  No,  Sir. 

Q.  You  think  it  is  not  1 

A.  No. 

Q.  Then  from  tlie  last  trial  till  twelve 
months  ago,  these  important  circumstances 
you  kept  to  yourself? 

A.  I  did. 

Q.  When  did  you  first  hear  Mrs.  Day  was 
dead '? 

A.  I  cannot  tell. 

Q.  About  how  long,  think  you,  before  Mr. 
Willington  examined  you  did  you  hear  of  it  ? 

A.  I  dont  know  that  I  heard  of  it  at  all. 

Q.  At  tliat  time,  of  course  you  heard  of  it "? 

A.  Then  or  thereabouts  1  lieard  of  it. 

Q.  So  that^  from  the  time  of  the  first  trial 
you  never  mentioned  it  to  any  body  '? 

A.  No,  I  did  not. 

Q.  Do  you  reside  at  home  %  Did  you 
come  last  from  home  % 

A.  Yes. 

Q.  You  have  been  staying  at  home  % 

A.  Yes. 

Q.  You  did  not  know  anything  of  Mrs. 
Day  at  the  time  she  was  first  at  your  house  % 

A.  I  did  not. 

Q.  Tell  me  whether  I  took  what  you  said 
right ;  you  said,  that  she  said  "  1  told  j'^ou 
the  child  was  for  a  lady,  but  it  was  for 
myself;"  she  said  her  naiue  was  Day,  and 
her  husband  was  dead,  and  they  were  going 
to  law  with  that  boy  to  disinherit  him  of 
his  possessions '? 

A.  To  be  sure,  Sir. 

Q.  That  is  just  what  she  said  to  you  % 

A.  Yes,  Sir. 

Q.  If  I  understand  you  right,  you  never 
received  but  a  guinea  from  iNIrs.  Day  all  the 
time  you  was  procuring  children  for  her  ] 

A.  No  more  but  one  guinea  and  some  few 
shillings. 

Q.  You  had  a  good  deal  of  trouble  ? 

A.    Only  on  the  Sabbath  day. 

Q.  Did  I  understand  you  right,  that  she 
went  away  upon  your  horse  at  last  1 

A.  She  did. 
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Q.  What  became  of  her  own'? 

Jl.  She  did  not  bring  it  with  her  the  last 
time. 

Q.  And  your  daugliter  on  one  side  of  her  1 

^4.  My  daughter  did  not  go  with  her  to 
Leigh. 

Q.  You  have  not  got  the  letter  she  sent  you, 
have  you  ? 

^.  No,  Sir. 

Q.  You  have  looked  amongst  your  letters, 
but  could  not  find  it  anywhere  ? 

A.  I  cannot  find  it  anywhere. 

Mr.  Partridge. —  Q.  I  will  ask  you  whether, 
soon  after  the  last  trial,  any  person  did  not 
apply  to  you  to  ask  j^ou  what  you  knew  of  the 
matter  ?  Do  you  know  a  gentleman  of  the 
name  of  Horwood  ? 

A.  I  know  no  further,  Sir,  than  I  heard 
liis  name  was  Horwood. 

Q.  Did  he  ever  apply  to  you  ? 

3Ir.  GarrovK — I  object  to  that ;  at  least 
upon  the  main  point  it  would  be  well  not  to 
lead  her. 

Mr.  Partridge. — Q.  I  Avould  ask  you 
•whether  any  persons  did  apply  to  you  afrev 
tlie  last  trial  ? 

A.   Yes,  Sir. 

Q.  To  know  what  j'ou  knew  of  this 
matter? 

A.  Yes,  Sir. 

Q.  Do  you  know  who  these  persons  are  ? 

A.  I  camiot  say  I  do ;  there  was  Mr. 
Horwood. 

Q.  Do  you  happen  to  see  the  other  gentle- 
maTi  anywhere  in  court  ?  (She  points  to  Mr. 
Willington.)  Did  those  two  persons  come  to 
inquire  of  you  ? 

A.  Yes,  Sir. 

Mr.  Garrow. —  Q.  Mr.  Horwood,  you  re- 
lated, applied  to  you,  but  you  did  not  com- 
municate it  to  him  ?  How  near  after  the 
last  trial  did  they  apply? 

A.  Some  time,  a  good  many  years  back. 

Q..  Then  we  are  all  right ;  though  Mr. 
Horwood  applied  to  you,  yet,  until  Mr. 
Willington  applied  to  you,  I  think  you 
never  stated  these  facts  to  anybody  since  the 
last  trial  ? 

A.  No,  Sir,  never. 

Q.  Did  you  communicate  the  facts  you 
have  told  me,  though  Mr.  Horwood  api)lieil 
to    von,    since    tlie  last   trial?     Till    within 


these  twelve  months  you  never  mentioned  it 
to  anybody  ? 

A.  To  be  sure. 

Q.  Then,  when  they  applied  to  you  first, 
you  did  not  communicate  those  facts  ? 

A.  I  did  not, 

Mr.  Erskine. — Your  Lordship  and  jury 
must  have  an  opportunity  of  seeing  whether 
the  witness  understands  the  question. 

Mr.  Garrow. — Q.  I  have  put  the  question 
to  you  three  or  four  times;  did  I  understand 
you  right,  that^  after  the  trial  several  years 
ago  here,  you  never  communicated  to  anyl)ody 
those  facts  you  have  stated  here  till  v/ithin 
twelve  months  ? 

A.  I  did  not. 

Q.  These  facts  respecting  procuring  a  child 
you  never  mentioned  since  the  last  trial,  till 
within  these  twelve  months? 

A.  No,  Sir. 

Q.   You  understand  me  perfectly,  do  you? 

A.  Yes,  Sir. 

Q.  You  are  quite  sure  ? 

A.   Yes,  Sir, 

3Ir.  Erskine. — It  is  very  material  the  wo- 
man should  have  a  recollection  ;  we,  there- 
fore, have  a  right,  in  order  to  bring  it  to  the 
witness's  recollection,  to  ask  her  what  com- 
munication she  did  make ;  and  I  submit, 
we  have  a  right  in  consequence  of  this,  to 
re-examine  her  to  that  single  point;  not 
asking,  did  you  say  so  and  so,  but  whether 
she  did  communicate  what  she  did  according 
to  that  examination. 

Mr.  Garrow. — How  is  that  usual?  Mr. 
Horwood  can  show  afterwards,  if  he  is 
asked,  what  slie  did. 

Court,  Q.  When  did  you  first  communi- 
cate to  ]Mr.  Horwood  all  the  evidence  you 
have  been  giving  concerning  tlie  selling  the 
child  ? 

A.  I  did  not  tell  it  at  all  to  him. 

Q.   Did  you  to  anybody  ? 

^l.   To  nobody. 

Q.  Did  you  mention  any  part  of  it  about 
seeking  for  a  child  ? 

A.  Mr.  Horwood  asked  me  some  questions, 
but  I  did  not  choose  to  say  but  very  little  to 
him  ;  thS  answer  that  he  made  me  was — 

Court. — You  must  not  say  what  he  told 
you. 

We  have  given  tills  examination  and  cross- 
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examination  of  Ann  Harris  at  full  length, 
because  it  is  in  every  part  i)f  it  important  in 
reference  not  only  to  the  facts  detaileil,  hut 
to  the  character  of  tlie  witness.  Several  of 
her  statements  might  be  regarded  as  some- 
what improbable  or  liable  to  suspicion  if  the 
main  particulars  of  her  story  depended  alto- 
getlier  on  her  own  testimony ; — as,  for  instance, 
her  alleged  ignorance  of  Mrs.  Day's  real  ol)ject 
in  seeking  to  procure  another  woman's  child  ; 
the  smallness  of  the  remuneration  she  received 
for  all  her  trouble  in  assisting  Mrs.  Day  in 
her  search  after  a  child,  as  well  as  for  board- 
ing her  and  supplying  her  with  a  horse;  her 
nine  years  not  only  of  non-intercourse  with 
Mrs.  Day,  but  of  profound  silence,  as  far  as 
appears,  on  the  whole  matter ;  her  refusal  at 
first  to  come  to  ]\Irs.  Day  when  she  sent  for 
her  before  the  first  trial ;  her  refusal,  after 
being  carried  to  Huntingdon,  to  go  into  court 
with  the  story  she  was  brought  up  to  tell; 
her  silence,  still  so  carefully  preserved,  even 
after  the  extraordinary  treatment  she  then 
met  with,  in  regard  both  to  that  and  to  pre- 
vious transactions;  her  withholding  all  men- 
tion of  the  facts  to  which  she  now  swore, — 
for  that  also  seems  to  be  made  out, — when  she 
was  iirst  questioned  by  IMr.  Horwood.  But, 
although  these  circumstances  in  her  conduct, 
as  it  is  described  in  her  own  narrative,  may 
appear  scarcely  to  be  sutticiently  accounted 
for,  it  is  to  be  remembered  botli  that  the  mode 
of  examination  in  a  court  of  justice  is  not 
veiy  well  calculated  to  bring  out  in  any  case 
a  satisfactory  exposition  of  the  motives  of  a 
witness,  and  also  that  persons  in  the  station 
of  this  witness  are  often  acted  upon  and 
directed  by  motives  which  will  seem  of  very 
insuflicient  force  to  persons  of  other  habits  of 
life,  and  belonging  to  another  class  in  society. 
Nothing  so  difiicult  as  for  those  who  do  not 
belong  to  their  own  class  to  understand  the 
ways  of  the  labouring  population  and  the 
poor.  No  part  of  the  story  told  by  the  present 
witness  is  improbable  on  any  other  ground 
except  upon  this,  of  the  seeming  inadequacy 
of  the  motives  for  her  conduct  in  certain  par- 
ticulars. It  is  very  likely  that  she  did  not 
avow  all  her  motives  or  objects — that,  with 
the  view  of  screening  herself,  she  may  have 
withheld  some  things  which  would  have  suf- 
ticiently  explained  whatever   seems   nut   so 


obviously  to  be  accounted  for  in  her  concbict. 
It  can  hardly  be  said  that  her  veracity  is 
impeached  by  any  decided  contradiction  or 
inconsistency  between  one  part  of  her  eviilenco 
and  another.  Indeed  she  evinces  in  some  of 
her  answers  a  literalness  of  apprehension, 
which,  if  not  put  on,  would  give  rather  a 
favourable  impression  of  her  want  of  cunnin,; 
or  sharpness  ;  as,  when  she  declines  absolutely 
swearing  that  Mrs.  Day  was  on  horsehac/i, 
because  she  rather  supposes  it  might  liave 
been  a  >/nire  she  was  riding — and  again,  wlien, 
on  the  learned  counsel  assuming  that  jMrs. 
Day  was  carried  by  her  to  a  certain  person, 
alarmeil,  apparently,  lest  he  might  have  got 
it  into  his  head  that  she  had  carried  her  upon 
her  back,  she  assures  him  that  it  was  not  so, — 
that  they  both  walked  on  foot.  On  the 
whole,  her  evidence  is  to  be  tested  by  tlie 
sup])()rt  it  derives  from  that  of  other  witnesses 
qualilied  to  depose  to  any  of  the  same  facts; 
and  thus  to  corroborate  and  conlirm  it  was 
the  object  for  which  most  of  the  remaining 
witnesses  for  the  plaintilf  were  sworn  and 
examined. 

Of  these,  the  first  was  Sarah  Sniifh,  formerly 
Hollander,  of  Bloxwich.  She  proved  that 
before  lier  marriage  slie  had  a  female  child, 
born  on  the  10th  of  February,  1775,  and  that 
the  Sunday  after  its  birth  a  gentlewoman  was 
l)rought  to  lier  by  Mrs.  Harris,  who  wanted 
to  buy  the  child  from  her.  She  did  not  oll'er 
any  particular  sum  of  money;  but  ''she 
pulled  out  of  her  pocket  a  purse,"  said  the 
witness,  "and  shooiv  it  at  me,  so,  and  said, 
money  was  very  tempting  ;  I  said  I  would, 
not  sell  my  child  ;  she  said  if  that  was  not 
enough  she  would  give  me  more  ;  but  I  said. 
I  was  not  willing  to  part  with  it." 

Thomas  Hollander,  the  brother  of  this  wit- 
ness, had  made  a  note  of  the  birth  of  the  child, 
at  the  time,  in  the  family  Bible. 

Marij  Rowe,  formerly  Smith,  who  then 
lived  at  Walsall  Wood,  had  a  daughter  born 
before  marriage  on  the  5th  of  February,  1775. 
The  rest  of  her  examination  was  as  follows  : — 

Q.  ^V'as  it  christened  afterwards? 

--/.  It  was  christened  the  wake  following. 

Q.  Do  you  recollect,  while  you  lay  in  of 
that  child,  any  person  or  persons  coming  to 
you? 

A,  The  Sunday  following   after  I  lay  in. 
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a  lady  came  dressed  in  a  riding  habit,  and  a 
black  hat  and  feather,  and  she  entreated  me 
for  my  child  to  go  a  distance,  and  I  refused 
to  let  her  have  it. 

Q.  Did  she  give  any  reason  why  she 
wanted  the  child/ 

yj.  She  said  it  was  to  go  a  distance. 

Q.  And  you  refused  the  child  ? 

j4.  Yes,  Sir. 

Q.  Did  she  apply  to  you  again  after  that  ? 

.4.  The  Saturday  following  she  came  again, 
and  entreated  me  in  the  same  manner. 

Q.   Did  you  refuse  to  part  witli  the  child? 

^'.   Yes,  Sir,  I  refused  parting  with  it. 

Q.  Do  you  know  who  desired  her  to  come 
to  you  ? 

A.  No,  Sir,  I  cannot  tell. 

Cowt — Q.  You  know  the  day  of  the  month 
now  ? 

A.  The  5th  of  February. 

Q.  Do  you  know  the  present  month? 

A.  I  am  sure  I  cannot  tell. 

Q.  Do  you  know  what  month  it  is  ? 

A.  I  cannot  tell.  Sir. 

Q.  Do  you  know  what  the  last  month  was  ? 

A.  This  is  July,  Sir,  this  is. 

Q.  What  was  the  last  montli  ? 

A.  June,  Sir. 

Q.  What  is  the  next  month  ? 

A.  August. 

Q.  What  day  of  the  month  is  it  to-day  ? 

A.  The  last  day.  Sir. 

Q.  How  long  after  the  birth  of  the  child 
was  it  christened  ? 

A.  Why,  Sir,  I  cannot  tell ;  it  was  born 
the  5th  of  February;  I  cannot  justly  tell  the 
time ;  three  quarters  of  a  year,  for  what  I 
can  tell,  to  the  best  of  my  knowledge. 

Q.  I  understood  you  to  say  it  was  the 
week  following  ? 

A.  When  the  lady  came  to  me — it  was 
born  a  week  when  the  lady  came. 

Jeer//. — We  wish  that  question  to  be  put  to 
her  again. 

Q.  1  understood  you  to  say  it  was  the  week 
following  ? 

A.  The  lady  came  a  week  after  it  was 
born. 

Q.  When  was  it  baptized? 

A.  I  cannot  justly  tell  the  day. 

Q.  What  time  of  the  year  is  tlie  wake  ? 

A,  It  is  seven  weeks  before  Christmas. 


It  is  evident  that  this  witness  in  the  first 
of  the  answers  we  have  transcribed  had  been 
supposed  to  state  that  her  child  was  christened 
the  week  following  its  birth,  instead  of  the  wake 
follov/ing.  as  she  actually  said.  The  register 
of  W^alsall  church,  which  was  produced, 
proved  that  the  baptism  took  place  on  the 
6th  of  November  ;  but  we  presume  that  1774, 
as  the  year  is  given,  is  a  misprint  for  1775, 
one  of  the  numerous  errors  of  the  same  kind 
which  disfigure  and  perplex  the  report  of 
this  trial,  and  of  which  no  notice  is  taken  in 
the  table  of  errata. 

Mary  fVard,  formerly  Hicks,  had  a  child  be- 
fore marriage  to  John  Hollins,  a  stone-mason, 
which  was  proved  by  the  register  of  Wolver- 
hamj)ton  Old  Church  to  have  been  baptized 
there  on  the  1st  of  February,  1775.  Her 
examination  then  went  on  : — 

Q.  Where  was  you  delivered  of  that  child  ? 

A.   At  Wolverhampton,  in  John  Street. 

Q.  W^as  you  ever  in  the  workhouse  ? 

A.  No,  Sir,  I  was  not. 

Q.  Was  any  application  made  to  you  by 
any  person  to  deliver  that  child  to  anybody  ? 

A.  Yes,  Sir ;  INIr.  Craddock,  the  governor 
of  the  workhouse,  applied  to  me  ;  he  applied 
to  my  mother  first. 

Q.  Did  any  lady  ever  apply  to  you? 

A.  Yes,  Sir. 

Q.  Where  did  you  meet  her? 

A.  She  went  down  to  the  workhouse  to 
enquire  for  a  child  a  month  or  five  weeks 
old  ;  it  was  not  to  be  any  older. 

Q.  You  was  not  there  at  the  time  ? 

A.  No,  Sir. 

Q.  Did  she  apply  to  you  for  your  child  ? 

A.  Yes,  Sir,  she  did. 

Q.  What  kind  of  person  was  this  lady  ? 

A.  She  had  a  jean  dress  on,  a  black  hat, 
a  large  bunch  of  ribbons  ;  but  as  to  a  feather, 
I  will  not  pretend  to  say. 

Q.  Was  she  alone,  or  any  body  with  her  ? 

A.  Yes,  Sir,  Mrs.  Harris. 

Q.  Did  you  know  Mrs.  Harris  ? 

A.  Not  at  that  time,  but  I  knew  her  name. 

Q.   Did  you  part  with  this  child  to  her? 

A.  Yes, 'sir;  I  did  to  Mrs.  Harris;  the 
lady  did  not  take  it  herself. 

Q.   What  day  of  tlie  week  was  this? 

A.  On  the  Monday. 

Q.  What  became  of  the  child  afterwards  ? 


CASE  OF  DAY  V.  DAY. 


191 


A.  Indeed,  Sir,  I  did  not  know  for  some 
time  after,  till  the  Wednesday,  when  I  hap- 
pened to  lieav  of  it. 

Q.  Did  you  endeavour  to  get  ^the  child 
again  ? 

A.  Why,  Sir,  a  neighbour  happened  to  go 
to  buy  some  oatmeal ;  she  said  there  was  a 
lamentation,  and  said  she  was  sorry  for  the 
young  woman  who  had  lost  her  child,  as  she 
wislied  to  have  it  again. 

The  witness,  in  consequence,  having  got  a 
warrant  from  the  Wolverhampton  justice, 
went  to  Rloxwich,  accompanied  by  a  Mr. 
Dace  and  the  Bloxwich  constable,  and,  find- 
ing the  child  at  the  house  of  Mrs,  Harris,  took 
it  away  in  the  manner  detailed  by  that  witness. 
This  witness  was  subjected  to  the  following 
cross-examination  by  Mr.  Garrow  : — 

Q.  How  old  was  your  child  at  the  time 
you  found  it  i 

A.  Sir,  it  was  near  a  month  old. 

Q.  You  cannot  say  whether  there  were  any 
feathers  in  the  hat  ? 

A.  No,  Sir. 

Q.  Whether  I  take  you  down  right  or  not, 
I  know  she  had  one.  Who  had  been  talk- 
ing to  you  about  feathers  ? 

A.  Why,  Sir,  nobody  has  been  talking  to 
me  about  it. 

Q.  Vou  never  heard  any  body  say  any- 
thing about  the  hat  and  feathers? 

A.  No,  Sir. 

Q.  W  hether  she  had  a  veil  on  vou  cannot 
tell  l 

A.  She  had  no  veil. 

Q.  Nobody  has  ever  talked  to  you  about 
the  feather  ? 

A.  No,  Sir. 

Q.  How  came  you  to  talk  yourself  out  of 
breath  about  the  feather  ? 

A.  I  cannot  tell  you,  Sir. 

Q.  You  might  as  well  have  told  us  she 
had  a  red  night-cap  on.  Come  try  your 
hand? 

A.  I  have  told  the  truth. 

Q.  You  mean  to  swear  that  no  person  has 
conversed  with  you,  or  questioned  you, 
whether  she  had  a  feather  in  her  haf? 

A.  No,  Sir. 

Q.  You  are  positive  of  that? 

A.  Yes,  Sir. 

John  Dace  conlirmed  the  evidence  of  the 


precedhig  witness,  in  sa  far  as  he  was  con- 
cerned. "  I  was,"  he  said,  "  at  Wolver- 
hampton market  with  my  wife,  antl  my  wife 
went  to  her  standing;  we  usually  sold  oat- 
meal ;  and  they  came  and  fetched  me,  and 
told  me  there  was  a  great  crowd  of  peoi^le 
round  my  wife,  going  to  take  her  up;  and 
I  asked  what  was  the  reason,  and  went  down." 
This  led  him  to  accompany  Mary  Hicks  to 
Bloxwich.  He  then  had  the  use  of  his  eyes, 
of  which  it  had  pleased  God  since  to  deprive 
him.  He  had  delivered  the  wairant  to  JMr. 
Thomas  Horton,  who  was  then  constable  of 
Bloxwich. 

Mrs.  Horio)i,  the  widow  of  Thomas  Horton, 
being  then  called,  produced  the  actual  war- 
rant, which,  curiously  enough,  she  hid  found 
in  her  husband's  desk  soon  after  his  death. 
Horton  had  been  dead  about  live  years.  The 
warrant,  which  was  read,  was  dated  the  22nd 
of  February  1775,  and  required  the  constable 
to  apprehend  two  persons  supposed  to  reside  at 
or  near  Bloxwich  Heath,  and  to  bring  them 
before  any  justice  for  the  county  '•  to  answer 
to  such  matters  and  things  as  on  his  majesty's 
behalf  shall  be  objected  against  them  by 
Mary  Handley,  single  woman,  on  a  suspicion 
of  clandestinely  and  fraudulently  obtaining 
and  conveying  away,  for  the  sum  of  one 
shilling,  her  male  bastard  child."  How  it 
happens  that  Mary  Hicks  is  called  Mary 
Handley  is  no  where  explained. 

John  Harris,  the  husband  of  Ann  Harris, 
was  the  next  person  sworn.  He  confirmed 
in  all  particulars  the  evidence  of  his  wife, 
and  it  will  be  only  necessary  to  quote  so 
much  of  his  examination  as  relates  to  those 
parts  of  the  transaction  with  which  she  was 
not  mixed  up.  On  the  day  Mary  Hicks's 
child  was  taken  away  by  its  mother,  Harris 
went  to  Birmingham  to  make  enquiry  after 
another  child  which  he  had  heard  of  in 
London  Prentice  Street  there.  ■'  I  called  there,"' 
said  the  witness,  "■  for  refreshment,  and  I  was 
talking  of  this  child  being  gone,  and  I  should 
be  glad  to  get  another,  and  my  daughter, 
that  lived  at  Birmingham,  told  me  she  thought 
she  could  procure  me  one."'  His  daughter  ac- 
cordingly took  him  "■  to  an  unfortunate 
woman,"  that  helped  him  to  the  child.  This 
was  Ann  Stokes,  now,  he  believed,  married. 
He  told  her  her  child  '•  would  be  well  done 
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liy"  ;  "and,"  adds  the  witness,  "  the  people  of 
the  house  said  there  need  be  no  fear  to  put 
anything  in  my  hands ; — they  wouhl  be 
bound  I  took  care  of  it."'  It  was  then  ar- 
ranged that  he  should  come  again  on  the 
Sunday.  INIeanwhile,  on  the  Saturday  tlie 
lady  came  again  to  his  house  from  Lichiield  ; 
"  she  came  the  back  way,"  he  says,  "  and 
went  up  stairs;  we  had  company  then,  and 
she  would,  not  be  seen."'  The  examination 
then  proceeds  as  follows: — 

Q.  This  was  after  the  Wolverhampton 
child  was  gone"? 

A.  Ye3,\Sir. 

Q.  Did  you  mention  that  to  her  ? 

A.  Yes;  she  went  and  laid  down  on  the 
bed,  and  in  the  night  came  to  my  bedside, 
and  said,  ''  When  will  you  go  for  tliis  child'? 
God  bless  you,  get  up,  for  I  shall  be  undone 
iv  ithout  my  child." 

Q.  You  went  out  at  three  o'clock? 

A.  Yes. 

Q.  What  day  was  that  ? 

A.  On  Sunday  morning. 

Q.  If  you  got  the  child,  was  you  to  come 
to  any  place? 

A.  I  agreed  to  meet  at  the  Horns,  at  Ques- 
let. 

Q.  Upon  the  road  between  Bloxwich  and 
Birmingham '? 

A.  Yes ;  I  used  to  go  that  way  to  market. 

Q.  Did  you  go  to  Birmingham  ? 

A.  I  did;  I  rapped  at  the  window  where 
she  lived,  and  she  got  up  directly ;  and  I 
said,  "  Go  and  call  that  woman,  and  bring 
the  child."' 

Q.  Did  she  go  and  call  that  woman  ? 

A.  Yes,  Sir. 

Q.  Who  was  that  woman  that  she  was  to 
go  to  call  ? 

A.  I  don't  know  ;  tlie  mother  of  the  child 
brought  it  into  the  street. 

Q.  Did  you  return  with  her  from  Bir- 
mingham to  Queslet^ 

.-/.   Yes,  Sir. 

Q.  Who  came  with  youl 

A.  There  was  the  mother,  the  child,  tlie 
nurse,  and  me.  I  said,  when  I  got  to  Queslet, 
we  could  not  do  without  some  refreshment. 
The  young  woman  was  Avashing  the  house. 

Q.  You  set  out  together  to  return  to  Ques- 
let 'i 


A.  Yes,  Sir. 

Q.  Did  you  come  there? 
A.  Yes,  Sir. 

Q.  Whom  did  you  meet  there  ? 
A.  A  woman  who  called  herself  Mrs. 
Day  ;  and  she  Avas  combing  her  hair  when 
I  got  there ;  my  daugliter  and  slie  was  there  ; 
I  had  left  them  at  Bloxwich,  and  went  tj 
Birmingham. 

Q.  Were  any  persons  that  belonged  to  the 
public-liouse  there  ? 

A.  There  was;  but  I  don't  know  their 
names. 

Q.  Were  there  two  persons  or  more  ] 

A.  I  said,  "  Ma'am,  if  you  please  you  are 
wanted;"'  and  she  came  out  with  her  hair 
all  about  her  to  the  woman. 

Q.  When  you  got  back  to  the  Horns  at 
Queslet,  with  the  mother  and  the  child,  what 
became  of  the  child  I 

A.  Mrs.  Day,  as  she  called  herself,  came 
out  and  received  tlie  child  of  the  mother,  and 
she  gave  her  half-a-crown,  and  the  v/oman 
said,  '*  ]\Ia"am,  I  don't  sell  my  child."  She 
said,  "  I  did  not  give  it  for  the  child ;  I 
gave  it  you  to  buy  some  refreshinent  as  you 
go  back  again,"' 

Q.  Who  went  away  with  the  child  ? 

A.  I,  and  this  Mrs.  Day. 

Q.  Did  your  daughter  return  with  you  ? 

A.  She  returned  back  to  Bloxwich. 

Q.   Did  the  mother  return  with  you  ? 

A.  They  went  back  to  Birmingham  the 
same  way  they  came. 

Q.  Do  you  remember  where  it  was  the 
child  was  delivered  to  this  lady  '? 

A.  Yes,  Sir,  she  got  on  horseback,  and  slie 
could  not  rightly  manage  herself  to  carry  it. 

Q.  Where  did  you  carry  the  child  to  1 

A.  To  the  Robin  Hood  and  Little  John,  at 
Lichiield. 

Q.  Did  you  go  into  the  town  together '? 

A.  No,  Sir;  she  went  the  horse  road  and  I 
went  the  foot  road;  I  had  the  child  with  me 

Q.  You  was  to  meet  at  that  house? 

A.  Yes,  Sir. 

Q.  Did  slie  come  to  you  at  the  house  '? 

A.  She  was  there  before  me ;  she  had  my 
horse,  and  she  got  there  sooner  than  I  could 
who  was  carrying  the  child.  She  was  wait- 
ing for  me.  When  I  opened  the  door,  slie 
said,  "  You  are  come,  Mr.  Harris." 
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Q.  You  delivered  the  cliild  into  her  amis  ? 
A.  I   did,  Sir ;  she  said,    "  Go,   and  get 
your  dinner,  and  refresh  yourself.'' 

Q.  Did  you  see  anything  more  of  this  lady? 
A.  She  took  the  child  into  the  back  room, 
and  stripped  it,  and  put  fresh  clothes  on  ;  and 
she  said,  "  Do  you  think  you  should  know 
this  child  if  you  saw  it  again  f  and  I  said, 
"  Yes,  maam;"'  and  she  went  down  to  the 
George  and  hired  a  chaise,  and  went  down 
towards  Atherstone,  I  went  down  too,  and 
saw  her  in  the  chaise,  and  she  went  oft'  to 
Atherstone  ;  she  went  that  way,  and  I  heard 
she  went  there. 

Q.  After  tliis — after  you  had  parted  with 
tliislady,  as  you  say,  with  the  child  in  the 
chaise,  when  did  you  see  her  next '{  How 
many  years  before  you  saw  her  again? 

A.  She  sent  for  me  to  the  Swan,  at  Pelsall. 
Q.  Who  sent  for  you  ? 
A.  Mrs.  Day, 
Q.  Did  you  meet  her  there  ? 
A.  I  saw  her  there,    and  drank  with  her 
there. 

Q.  Was  your  wife  there  ? 
A.  My  wife  went  with  me. 
Q.  What  did  she  say  to  you  ? 
A.  She  said,   "  Tliat  cliihl    you  got  is  a 
fine  boy,  and  they  want  to  disinherit  him  ;" 
and,  says  she,    "  I  liope  you  won't  let  any 
body  know,  if  any  body  should  come  to  in- 
quire after  him."' 

Q.  Did  you  meet  her  afterwards  at  any 
other  place  ? 

A.  No,  Sir :  they  sent  for  my  wife  to  Han- 
ley  Green. 

Q.  You  did  not  go  to  Hanley  Green  ? 
A.  No,  Sir  ;  they  was  to  have  wrote  to  me 
a  letter  to  Lichfield,  but  they  did  not.     The 
man  came  and  fetched  my  wife  with  a  pil- 
lion and  saddle. 

The  witness  was  then  cross-examined  by 
Mr.  Serjea/it  Le  Blanc: — 

Q.  This  Mrs.  Day  came  to  your  house — 
what  time  did  you  say  ? 

A.  She  came  of  a  Saturday,  Sir,  every  time 
she  came. 

Q.  Did  she  come  very  often  ? 
A.   She  came  very  frequently,  and  left  her 
horse  at  our  house  a  whole  week — we  thought 
we  had  lust  her. 

Q.  So  that  from  the  time  you  first  saw 


her,  till  the  last  time,  must  have  been  a  good 
while  ? 

A.  It  was  about  a  fortnight. 
Q.  Her  horse  was  part  of  that  time  left 
there  ? 

A.  Yes,  Sir;  she  called  lierself  Mrs.  Day. 
Q.  How   many  times  did   she  come  back- 
wards and  forwards  ? 

A.  I  cannot  tell — she  miglit  come  tln-ee 
or  four  times;  but  I  cannot  tell;  I  little 
thought  of  being  called  upon. 

Q.  Then  you  did  not  keep  any  particular 
account  of  that  ? 
A.  No,  Sir. 

Q.  When  did  you  first  think  of  taking 
any  account  of  that  ? 

A.  Not  till  they  came  and  gave  me  notice. 
People  came  and  threatened  me  about  the 
child. 

Q.  After  that  you  did  take  notice  of  it  to 
ditlerent  people  ? 

A.  I  never  talked  of  it,  Sir  ; — tlie  mother  of 
the  child  came  to  me,  and  told  me. 
Q.  You  never  said  anything  about  it  ? 
A,  No,  Sir. 

Q.  You  did  not  mention  the  name  of  Day 
to  any  body? 

A.  I  don't  know  as  I  did. 
Q.  From  the  first  you  knew  she  called  her- 
self Day  V 
A.  Yes,  Sir. 

Q.  You  never  mentioned  it  till  just  before 
the  trial  .^ 

A.  It  has  been  in  every  body's  mouth  ;  it 
was-  Mr.  Jacky  Smith  that  let  me  know  any- 
thing of  it. 

Q.  How  long  since? 
A.  It  may  be  first  about  half  a  year. 
Q.  That  was  the  first  time  you  mentioned 
it  to  any  body  ? 
A.  Yes. 

Mr.  Fartridfje. — Q.  Was  you  at  Hunting- 
don ever  before? 

A.  No,  I  never  was  liere  before. 
Jiinj. — Q.   Did  Mrs.  Day  tell  you,  tlie  first 
time  she  came  to  vour  house,  her  name  was 
Day? 

A.  No,  Sir. 

Q.  How  came  you  to  know? 
A.  When  I  saw  her  at  Pelsall. 
Q.  When    you  was   examined  just  now, 
you  said,  on  your   arrival  at  Birmingliam, 
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you  procured  a  child  ;  you  went  to  Queslet, 
attended  by  the  mother  and  chikl ;  I  want  to 
know  whether  she  called  herself  Mrs.  Day  at 
that  time  ? 

A.  No,  Sir ;  not  then. 

Q.  I  want  to  know  how  you  came  to  know 
her  name  was  Day? 

A.  When  she  was  about  trying  for  it  before. 

Court. —  Q.  Did  she  call  herself  Day  at 
Queslet  ? 

A.  No,  Sir ;  she  would  not  tell  me  where 
she  came  from,  or  any  thing  of  the  kind  ;  it 
has  given  me  a  deal  of  trouble ;  it  is  a  deal 
out  of  my  way  coming  here  now. 

Upon  one  point,  it  thus  appears,  the  evi- 
dence of  this  witness  is  not  very  clear,  nor 
perfectly  consistent  either  with  that  of  his 
wife  or  with  itself;  the  time,  namely,  at 
which  he  came  to  know  that  the  lady  called 
herself  IMrs.  Day.  After  all,  however,  his 
confusion  of  statement  upon  this  point  may 
be  nothing  more  than  mere  defect  of  memory  ; 
and  if  his  evidence  is  to  be  believed  in  other 
respects  the  main  fact  that  the  lady  really 
was  Mrs.  Day  is  sufficiently  made  out. 

Sarah  Harris,  now  Bradbury,  the  daughter 
of  John  Harris,  was  next  sworn.  She  had  ac- 
companied the  lady  on  the  Sunday  from 
Bloxwich  to  the  Horns  at  Queslet,  a  distance 
of  nearly  six  miles ;  the  lady  riding  on  her 
father's  horse,  and  the  witness  walking  by 
her  side.  Her  account  of  what  took  place 
there  when  they  met  Sarah  Osborne  and  her 
child  agreed  with  that  given  by  the  last 
witness.  When  the  lady  and  her  father  went 
away  with  the  child  this  witness  accompanied 
them  as  far  as  to  Bar  Beacon,  which  was  a 
little  way  up  the  lane,  and  she  had  never 
seen  the  lady  since.  When  asked,  "Did  you 
know  the  name  of  the  lady  ? "  her  answer 
was,  "  No,  Sir ;  it  was  unknown  to  me,  and 
I  believe  to  all  of  us."  She  never  heard  it 
mentioned.  We  subjoin  the  cross-examina- 
tion of  this  witness  by  Mr.  Garrow,  because 
it  seems  intended  to  impeach  her  credit,  al- 
though nothing  which  ought  to  have  that 
etlect  appears  to  be  made  out,  and  the  as- 
sumptions or  allusions  of  the  learned  counsel 
are  not  explained  by  anything  else  to  be 
found  in  the  report  of  the  trial : — 

Q.  Your  father's  public-house  was  a  good 
deal  resorted  to  by  tliat  lady  ? 


A.  Yes,  Sii-. 

Q.  She  was  there  a  good  while  ? 

A.  Yes,  Sir. 

Q.  Your  family  had  a  good  deal  of  trou- 
ble ? 

A.  Yes,  Sir. 

Q.  How  much  did  your  mother  get  ? 

A.  I  don't  know. 

Q.  How  much  did  your  fiither  get  ? — Did 
you  never  hear  ? — You  never  heard  of  an  old 
pair  of  gloves  that  was  given  for  procuring 
the  child? 

A.  No,  Sir,  I  don't  know. 

Q.  You  never  heard  of  that  ? 

A-  No,  Sir. 

Q.  Have  you  been  in  London  lately  ? 

A.  Yes,  Sir. 

Q.  How  long  was  you  there? 

A.  About  three  days. 

Q.  How  long  ago  ? 

A.  It  may  be  four  months,  I  cannot 
rightly  say ;  I  will  not  pretend  to  say  the 
exact  time. 

Q.  Was  your  father  with  xovl  ? 

A.  Yes,  Sir. 

Q.  What  did  yow  go  for  ? 

A.  To  conduct  my  father  safe  there  and 
back. 

Q.  Did  you  attend  him  while  he  was 
there  ? 

A.  I  attended  him  while  he  was  there. 

Q.  Do  you  remember  meeting  any  body, 
and  conversing  and  telling  them  what  you 
Avas  therefor? 

A.  There  was  some  gentlemen  there  from 
Walsall,  bvit  I  don't  know  them. 

Q.  Do  you  recollect  their  names  ? 

A.  Mr.  Wilson  and  another. 

O.  Did  you  see  INIr.  Stevenson  ? 

A.  Not  that  I  know  of, 

Q.  Do  you  know  any  svich  person? 

A.  Not  of  that  name,  I  don't. 

Q.  W^ithout  recollecting  the  name,  do  you 
remember  talking  with  any  body  about  what 
you  was  in  town  for  ? 

A.  No,  Sir. 

Q.  How  was  your  father  about  that  time  ? 
— 'Was  he  quite  clear  as  he  always  is,  or  did 
he  want  any  of  your  help? 

A.  No,  Sir;  if  he  did,  he  had  none  of  it. 

Q.  You  never  said  he  did  ? 

A.  No,  Sir  :  not  to  my  knowledge. 
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Q.  Did  your  mother  go  up  witli  him  '? 

A.  No,  Sir. 

Q.  You  dou"t  know  Mr.  Stevenson  by 
name  ? 

J.  No.  Sir. 

The  next  witness  was  Ann  Rawbone,  for- 
merly Ashford,  the  daughter  of  the  persons 
who  kept  the  Horns  at  Queslet  in  1775.  She 
remembered  Harris's  daughter  coming  with 
the  lady,  who  was  dressed  in  a  light-coloured 
habit,  with  a  black  beaver  hat  and  feather. 
They  came  about  eight  o'clock  in  the  morn- 
ing ;  the  lady  asked  witness  to  let  her  have 
her  breakfast ;  "  she  was  a  middle-sized 
woman,  dark  hair,  and  dark  eyes,  and  very 
pale  in  her  face."  She  had  her  breakfast, 
and  it  might  be  two  hours  before  Harris  came, 
with  the  two  women  and  the  child.  "  As 
soon  as  they  came  in,"  continued  the  witness, 
"  the  woman  began  to  undress  the  child  ;  and 
the  lady  asked  for  the  child,  and  wrapped  it 
in  the  clothes  :  after  that  they  went  away. 
She  had  a  bundle  of  exceeding  fine  elegant 
bed-clothes,  and  she  dressed  it ;  it  was  dressed 
in  its  own  bed  clothes,  and  she  undressed  it. 
She  asked  for  her  horse;  she  wrapped  the 
child  in  a  white  mantle ;  she  asked  for  the 
horse,  and  the  woman  brought  the  child,  and 
put  it  in  her  lap,  and  they  all  went  away  to- 
gether." 

Ann  Sfokes  or  Osborne,  alleged  to  be  the 
real  motlier  of  the  defendant,  was  then  put 
into  the  witness-box  ;  and,  in  justice  to  both 
sides  of  the  case,  every  word  of  her  examina- 
tion and  cross-examination  must  be  given: — 

Air.  Partridge — Q.  You  will  attend  to  me. 
What  was  your  name  before  you  maiTied  ? 

A.  Ann  Stokes. 

Q.  Did  you  live  at  Birmingham  in  the 
early  part  of  your  life  ? 

A.  No,  Sir,  not  the  beginning  of  my  days 
I  did  not. 

Q.  Did  you  live  there  at  any  time? 

A.  Yes. 

Q.  Had  you  the  misfortune  to  have  a  child 
before  you  was  married  ? 

A.  Yes. 

Q.  When  was  that  child  born? — In  what 
year  ? 

A.  It  is  twenty-two  years  ago. 

Q.  In  what  month — do  you  recollect  ? 

A.  In  November. 


Q.  Was  that  child  ever  kept  in  the  work- 
house at  Birmingham  ? 

A.  It  was  born  there. 

Q.  How  long  did  it  continue  there  ? 

A.  About  two  months. 

Q.  Who  was  the  father  of  that  child? 

A.  Charles  Dutton. 

Q.  After  tlie  chihl  liad  been  two  months  in 
the  workhouse,  what  became  of  it  ? 

A.  I  took  it  out,  and  put  it  out  to  nurse. 

Q.  Was  the  child  ever  sworn  to  Dutton? 

A.  Yes. 

Q.  Was  Dutton  to  pay  anything  for  tlie 
keejj  of  this  child  ? 

A.  Yes. 

Q.  Did  you  know  a  person  of  the  name  of 
Harris,  of  Bloxwich  ? 

A.  Yes. 

Q.  Did  you  know  a  daughter  of  his  wlio 
lived  at  Birmingham  ? 

A.  Yes,  I  saw  her. 

Q.  Was  any  application  ever  made  to  you 
by  anybody  to  part  with  that  cliild? 

A.   Yes,\Sir. 

Q.  Who  applied  to  you? 

A.  John  Harris,  of  Bloxwich. 

Q.  What  did  he  apply  to  you  to  do  with 
the  cliild? 

A.  To  let  a  lady  have  it. 

Q.  How  old  was  your  child  that  John  Har- 
ris made  this  application  for? 

A.  It  was  about  thirteen  or  fourteen  weeks 
old. 

Q.  Did  you  approve  of  John  Harris's  pro- 
posal? 

A.  I  don't  know.  Sir ;  I  did  not  entirely, 
but  I  let  him  have  it. 

Q.  Did  he  apply  to  you  any  time  before 
you  did  let  him  have  it  ? 

A.  Yes,  he  came  to  me  on  tlie  Tliursday 
evening. 

Q.  That  is  market-day  at  Birmingham  ? 

A.  Yes. 

Q.  He  spoke  to  you  then  about  the  child  ? 

A.  Yes. 

Q.  Did  he   mention  any   time  lie   would 
come  again? 

A.  He  told  me  I  should  have  a  letter  when 
he  came  for  it. 

Q.  When  did  you  see  him  next  ? 

A.  Not  before  the  Sunday  morning. 

Q.  Following? 
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A.  Yes. 

Q.  You  saw  him  then  again  ? 

A.  Yes. 

Q.  What  did  he  propose  to  do  when  he 
came  on  the  Sunday  following  ? 

A.  He  came  where  I  was  and  called  me 
up. 

Q.  What  did  he  mention  to  you  ? 

A.  He  said  the  lady  was  come  for  the  child. 

Q.  Did  you  get  up  '1 

A.   Yes,  Sir. 

Q.  Did  you  go  for  the  child? 

A.  Yes,  Sir. 

Q.  Wliere  was  the  child  then  ? 

A.  He  was  at  nurse. 

Q.  Was  this  a  boy  or  a  girl  ? 

A.  It  was  a  boy. 

Q.  Will  you  name  the  person  with  whom 
he  was  at  luirse  ? 

A.  I  never  knew  her  name ;  he  was  not 
there  above  a  week  before  he  was  fetched 
away. 

Q.  Did  the  nurse  accompany  you  ? 

A.  The  nurse  that  had  it  to  nurse,  sir, 
did. 

Q.  The  nurse  which  had  him  ? 

A.   Yes,  Sir. 

Q.  Where  did  you  go  to  ? 

A.  We  went  to  the  Horns  at  Queslet. 

Q.  Whom  did  you  meet  at  the  Horns  ? 

A.   This  lady  whom  he  mentioned. 

Q.  Did  you  see  anybody  with  her  } 

A.  A  girl,  his  own  girl. 

Q.  Do  you  mean  Harris's  girl  ? 

A.  His  own  daughter. 

Q.  What  did  the  lady  say  to  you  when 
you  came  with  your  child? 

A.  She  told  me  to  make  myself  contented, 
and  she  asked  me  if  he  was  a  Christian?  I 
said,  "Yes" — "Whether  he  was  likely  to 
live  ?"  I  said,  "  Yes  ;"  and  she  said,  if  he  lived 
he  would  come  to  a  good  deal  of  money. 
She  said  lie  would  be  christened  again,  and 
iiis  name  would  be  Thomas. 

Q.  Did  you  consent  to  part  with  the  child 
to  her? 

A.  Yes,  Sir,  I  did. 

Q.  Where  was  it  tlie  child  was  deli\ered 
to  her? 

A.  Just  a  little  above  the  house. 

Q.  Who  was  present  at  the  time  tlie  child 
was  delivered  ? 


A.  John  Harris,  his  daughter,  the  nurse, 
and  me. 

Q.  Did  you  go  back  to  Birmingham  that 
day? 

A.   Yes,  Sir,  directly. 

Q,  Did  the  nurse  accompany  you  ? 

A.  Yes,  Sir,  she  went  back  again;  after 
that  we  went  away,  sir,  from  this  lady  and  the 
child,  John  Harris  and  his  daughter. 

Q.  Did  this  lady  ride  ? 

A.  She  went  on  horseback. 

Q.  Did  you  take  any  notice  of  her  dress? 

A.  Yes,  Sir;  she  had  a  liglit-coloured 
riding  habit  on,  and  black  hat  and  feather. 

Q.  What  kind  of  person  was  she  as  to 
figure  ? 

A.  A  tall  woman,  fair  complexion,  and 
dark  eyes. 

Q,  Fat  or  lean  ? 

A.  Middling,  not  over  fat. 

Q.  From  the  time  you  had  given  your 
child  to  this  person  as  you  mentioned,  how 
long  Avas  it  before  you  ever  saw  her  again? 

A.  I  tliink  it  was  about  eleven  years. 

Q.  Did  you  make  any  inquiry  after  your 
child,  between  that  time  and  the  time  you 
saw  her? 

A.  Yes. 

Q.  Did  you  hear  any  tidings  of  it? 

A.   No,  Sir,  nor  never  could. 

Q.  Whom  did  you  ask  ? 

A.  I  inquired  of  John  Harris  and  his  wife. 

Q.  You  could  learn  no  tidings  of  him '? 

A.  No,  Sir. 

Q.  Wlien  was  it  you  first  heard  of  your 
child  again  1 

A.  It  was  much  about  that  time;  about 
eleven  years. 

Q.  To  what  place  did  you  go  for  the 
purpose  of  seeing  any  body  to  know  about 
your  child? 

A.  Mr.  John  Harris's. 

Q.  At  the  end  of  the  eleven  years,  wlien 
you  had  heard  of  the  child,  what  place  did 
you  go  to  to  learn  anything  about  it  ? 

A.  I  went  to  Mrs.  Day. 

Q,  Where  was  she  '? 

A.  She  was  down  at  Trentham. 

Q.  How  came  you  to  hear  or  to  know  that 
j^ou  coulil  see  her  at  Trentham  \ 

A.  Because  I  had  information  she  lived 
there. 
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Q.  From  whom'? 

yi.  From  one  Mr.  Horwood. 

Q.  Is  that  mv  Lord  StalVortl's  steward  t 

A.  Yes,  Sir.  ' 

Q.  You  went  there  to  see  lierl 

A.  Yes,  Sir. 

Q.  Did  vou  see  her  1 

A.  Yes,  Sir. 

Q.  Did  you  at  the  time  know  her  aj^ain  '? 

A.  No;  1  cannot  say  I  did  the  first  time 
know  her;  I  was  not  certain  it  was  she. 

Q.  You  lelV  Trentham  then  for  a  while 
after  that,  I  believe  V 

A.  Yes,  Sir. 

Q.  Did  you  return  afterwards  *? 

A.  Yes. 

Q.  Did  you  speak  to  her  tlie  first  time'? 

A.  No;  I  was  not  permitted. 

Q.  Did  you  see  Mrs.  Harris  after  that? 

A.  Yes. 

Q.  Did  you  learn  any  tiling  from  Mrs. 
Harris  respecting  your  child  ? 

A.  No;  only  she  told  me  there  had  been  a 
trial  concerning  the  cliild. 

Q.  Did  she  mention  anything  further 
about  the  child  —  in  what  situation  he 
was  ? 

A.  She  told  me  he  liad  been  very  well 
brought  up,  and  so  on. 

Q.  When  did  you  again  see  ^Nlrs.  Day? — 
how  long  ago  ? 

A.  About  three  years  after. 

Q.  Was  that  at  the  same  place  ? 

A.  Yes,  Sir. 

Q.  Did  you  see  her  theu  ? 

A.  Yes;  I  spoke  to  her. 

Q.  What  did  you  say  to  her? 

A.  I  went  up  to  her  room,  to  her  bed-room, 
where  she  was;  and  I  told  her  I  w^as  the 
mother  of  the  child  that  she  had. 

Q.  What  answer  did  Mrs.  Day  make  to 
that  ? 

A.  She  was  very  much  confused,  and  she 
owned  she  had  it  of  me ;  and  she  said  she 
had  always  done  what  she  could  for  its  good, 
and  that  it  had  been  very  well  taken  care 
of. 

Q.  Did  you  make  any  complaint  to  her, 
for  not  having  heard  from  her  as  she  had 
promised  ? 

A.  Yes,  Sir ;  she  said  the  child  was  alive 
and  well,  or  else  she  would  tell  me  of  it. 


Q.  Did  you  learn  anything  from  her  re- 
specting a  trial? 

A.  She  told  me  there  had  l)ecn  a  trial  re- 
specting tlie  child,  and  she  always  stuck  up 
for  the  child,  and  she  was  afraid  1  was  come 
to  hurt  him. 

Court. —  Q.  Who  mentioned  the  trial? — 
you  or  she  ? 

A.  I  cannot  remember ;  either  herornic; 
I  think  it  was  ine. 

Q.  Did  you  learn  from  Mrs.  Day  where 
the  cliild  then  was  ? 

A.  No;  she  did  not  positively  tell  wliere 
it  was  :  in  some  shire,  but  she  did  not  tell  me 
where;  she  did  not  tell  me  the  name  of  tlie 
town,  or  what  you  call  it,  that  the  child  was 
at. 

Q.  Was  Mrs.  Day,  tlie  ])erson  whom  you 
saw  at  Trentham,  the  person  to  whom  you 
delivered  the  child  at  Queslet? 

A.  Yes;  I  know  she  was. 

Q.  I  think  you  said  Dutton  was  forced  to 
sup})ort  this  child  ? 

Si.   Yes,  Sir. 

Q.  Did  you  receive  money  from  the  work- 
house for  the  support  of  the  child  ? 

A.  \es,  Sir. 

Q.  Up  to  what  time  was  that  payment 
made  ? 

A.  Why,  Sir,  I  believe  it  v/as  after  the 
child  was  gone  some  weeks;  I  cannot  justly 
say  how  many  ;  five,  six,  or  eight. 

Q.  Six  or  eight  weeks  after  the  child  Avas 
gone? 

A.  Yes,  Sir, 

Q.  Do  you  know  the  month  in  which  you 
parted  with  the  child  ? 

A.   Yes,  Sir. 

Q.   What  month  ? 

A.  It  was  the  Sunday  before  Lent,  I 
know. 

Cross-examined  by  Mr.  Garrow. 

Q.  Do  you  recollect  whether  the  Lent  fell 
early  or  late  that  year  ? 

A.  I  cannot. 

Q.  You  cannot  tell  whether  it  fell  early 
or  late  that  year  ? 

A.  No,  I  cannot. 

Q.  Try  and  recollect — we  will  waive  fur 
the  present.  I  wish  you  to  recollect  what 
year  it  was  in  ;  it  was  a  remarkable  circum- 
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stance  in  your  life.  Rad  you  any  more 
bastards  ? — any  more  children  ? 

A.  Four  more,  Sir, 

Q.  Any  more  bastards  ? 

A.  No,  Sir. 

Q.  It  was  a  remarkable  circumstance ;  I 
wish  you  to  recollect  it ;  it  may  not  be  agree- 
able to  answer  it ;  Dutton  was  the  person  to 
whom  you  swore  it ;  you  will  take  some  time 
to  consider  it ;  he  did  not  marry  you  ? 

A.  No,  Sir. 

Q.  You  don't  know  whether  it  was  about 
that  time  that  you  was  acquainted  with  any 
body  of  the  name  of  Windsor  ? 

A.  I  never  was  acquainted  with  any 
person  of  that  name. 

Q.  You  don't  know  any  person  of  that 
name? 

A.  I  lived  with  a  person  in  the  same  house 
wilh  him. 

Q.  He  was  your  landlord  ? 

A.  Yes,  Sir. 

Q.  That  was  all  the  acquaintance  you 
ever  had  with  Windsor  ? 

A.  Yes,  Sir. 

Q.  That  is  all  the  acquaintance  ? — I  only 
ask  you  whether  you  had  any  other  ac- 
quaintance, except  that  he  was  your  land- 
lord, or  that  he  was  the  landlord  of  your 
house? 

A.  Yes,  Sir. 

Q.  That  was  all  ? 

A.  Yes,  Sir. 

Q.  He  had  no  connexion  with  you? 

A.  No. 

Q.  Did  he  live  under  the  same  roof? 

A.  No,  Sir. 

Q.  You  are  sure  of  that  ? 

A.  Yes. 

Q.  And  he  never  inhabited  tlie  siime  house 
for  an}-  length  of  time  ? 

A.  No,  Sir. 

Q.   Did  he  ever  sleep  in  the  house? 

A.  Not  as  I  know  of. 

Q.  Do  you  know  a  person  of  tlie  name  of 
"V^'hitehouse  ? 

A.  Yes. 

Q.  What  was  his  Christian  name? 

A.  Joseph. 

Q.   Do  you  know  Benjamin? 

.'/.  No,  Sir. 

Q.   Was  he  a  landlord  of  vours  ? 


A.  No. 

Q.  What  was  the  nature  of  your  acquaint- 
ance with  him  ? 

u4.  I  had  no  acquaintance  with  him  at 
all :  when  liis  wife  died  I  washed  for  him. 

Q.  That  might  or  not  lead  to  a  consider- 
able degree  of  intimacy  ;  did  it  or  not? — Was 
he  and  you  pretty  intimate? — May  be  you 
did  not  hear  it,  or  perhaps  not  understand  it ; 
if  you  understand  it,  will  you  answer  my 
question ; — did  the  circumstance  of  your 
washing  for  the  widower  lead  to  any  particular 
intimacy  ? 

A.  It  might. 

Q.  I  don't  ask  how  much  you  did  for  pay 
or  gratis.  Did  it  lead  to  any  particular 
intimacy  ? 

A.  I  will  not  swear  anything  at  all  about 
it. 

Q.  You  have  sworn  it  once,  and  my  learned 
friend  has  taken  it  down,  that  you  had  no 
particular  intimacy  with  Whitehouse.  Upon 
your  oath,  do  you  mean  to  swear  that  again, 
and  let  that  be  taken  down  as  your  answer  ? — 
My  question  is,  whether,  upon  the  solemn 
oath  you  have  taken,  you  mean  to  say  you 
never  had  any  particular  intimacy  witli 
Whitehouse  ? 

A.  What  I  did  for  liim  he  alwavs  paid  me 
for. 

Q.  Upon  your  oath,  had  you  any  par- 
ticular intimacy  with  Whitehouse? — It  is 
early  in  the  day  ;  we  are  not  fatigued  yet. 

A.  I  told  you  what  I  did  for  him  he  paid 
me  for. 

Q.  Then  you  was  not  more  intimate  with 
him  than  with  all  other  men  in  Birmingham  ; 
do  you  mean  to  swear  that  ? 

A.  No,  Sir;  I  don't  mean  to  swear  that. 

Q.  Were  you  then  particularly  intimate? 

A.  We  are  not  intimate. 

Q.  I  know  you  are  not ;  you  are  married 
noAv  ;  I  hope  you  are  better  oil'.  I  will  remhid 
you  of  a  circumstance ;  you  may  recollect  it ; 
a  circumstance  when  your  daughter  was 
about  ten  years  of  age ;  do  j'ou  recollect 
whether  anything  happened  then  that  may 
bring  it  to  your  recollection ;  your  other  is  a 
daughter  born  after  marriage? 

A.  Yes,  Sir. 

Q.  Was  there  anything  material — and  I 
tell  you  fairly  I  know  it  just  as  well  as  you 
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do,  and  therefore  I  advise  you  to  tell  it  out — 
does  any  circumstance  occur  to  your  recollec- 
tion that  would  be  singular  in  other  families, 
when  your  daughter  was  about  ten  years  of 
age? 

^.  I  don't  recollect. 

Q.  Neither  with  respect  to  Windsor  or 
Whitehouse '? 

j1.  No. 

Q.  Do  you  remember  the  child  being 
alarmed? — You  will  bv-aud-bye. 

A.  No. 

Q.  You  don't  recollect  any  such  cir- 
cumstance ? 

A.  No. 

Q.  Some  uight,  when  your  husband  hap- 
pened not  to  be  at  home '? 

.-/.  No. 

Q.  An  infant  then  may  be  alarmed  when 
there  is  no  man  to  protect  her  ? 

^.  No,  Sir. 

Q.  Which  of  the  gentlemen  was  it  that 
disturbed  the  child  that  night,  Windsor  or 
Whitehouse? 

A.  Nobody  disturbed  the  child  that  I  knew 
of. 

Q.  W^hich  of  the  gentlemen  was  it  that 
slept  in  the  bed? — We  will  ask  by-and-bye 
who  else  was  there  ;  they  were  not  both  there 
that  night  ? 

A.  I  don't  know  ;  I  forget. 

Q.  If  they  were  not  both  there,  which  was 
the  one  ? 

A.  Never  the  one  that  I  know  of. 

Q.  W^ill  you  swear  that  ? 

A.  I  won't  swear  it. 

Q.  We  have  not  half  done  yet.  Do  you 
mean  to  swear,  that  you  do  not  believe  that 
one  or  both  of  these  men  were  there  at  that 
period  to  which  I  allude  ? 

A.  I  don't  recollect  anything  at  all  about  it. 

Q.  How  long  is  it  ago,  woman  ? — We  have 
you  here  for  a  witness  of  memory  ;  a  woman 
that  recollects  things,  and  can  state  them  ; 
was  that  of  such  frequent  occurrence  that 
your  husband  was  from  home,  and  the  child 
alarmed  by  sometimes  men  coming  into  his 
bed '?  We  will  waive  this  a  little.  What 
is  your  husband  by  trade  ? 

A.  A  soldier. 

Q.  A  private  ? 

A.  Yes. 


Q.  Increase  of  pay  is  come  sudderdy.  Do 
you  carry  on  any  separate  trade,  by  which  you 
maintain  yourself?  I  don't  ask  you  what 
you  do  for  amusement? 

A.  I  carry  on  no  trade  at  all. 

Q.  Then  the  means  you  liave  for  su])port 
are  by  your  husband's  pay  ?  What  means 
of  support  have  you  ? 

A.  1  have  been  in  service. 

Q.  Who  are  you  servant  to  now  ? 

A,  Nobody. 

Q.  I  don't  mean  who  you  are  servant  to 
now  ;  because  you  are  servant  to  truth. — Who 
was  the  last  ? 

A.  John  Yaughan. 

Q.  How  long  ago  ? 

A.  Six  or  seven  months. 

Q.  Where  have  you  been  for  the  last  six  or 
seven  months? 

A.  I  have  been  at  Mr.  Day's  keeping  the 
last  six  months. 

Q.  He  has  supported  you  the  last  six 
months  :  you  mean  the  young  man  you  say 
is  your  son  ? 

A.  No,  Sir. 

Q.  What  Day  are  you  speaking  of  ? 

A.   Mr.  Day  that  is  here,  I  expect. 

Q,  Which  do  you  mean  you  have  been 
supported  bv  ? 

A.  Mr.  Day. 

Q.  What  Mr.  Day  ? 

A.  Mr.  Day  of  Bedford. 

Q.  Where  have  you  been? 

A.  I  have  been,  Sir,  at  a  place  called  Bart- 
field  . 

Q.  Where  is  that? 

A.  In  Essex. 

Q.  When  did  you  leave  Birmingham? 

A.  I  left  it  on  the  4tli  of  December,  or 
5th,  I  cannot  be  sure  wliich. 

Q.  Have  you  been  at  Bartfield  ever  since 
yovi  left  Birmingham? 

A.  Yes,  Sir. 

Q.  At  whose  house  ? 

A.  John  Taylor's. 

Q.  Supported  there  at  the  expense  of  Mr. 
Day,  the  plaintitf? — Did  he  provide  you 
with  any  articles  of  dress  ? 

A.  What  I  had,  Sir,  1  worked  for. 

Q.  For  the  last  six  or  seven  months  you 
have  been  at  Bartlield,  in  the  pay  of  Mr. 
Day? 
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j4.  Yes,  Sir. 

Q.  Recollect  the  name  of  the  nurse  with 
whom  the  child  was  at  the  time  you  parted 
with  it  ? 

A.  I  cannot;  she  had  it  but  a  week  ;  and 
if  I  ever  heard  it  I  have  forgot  it. 

Q.  By  what  name  did  you  visit  Trentham, 
the  first  time  you  went  to  visit  Mrs.  Day  9 

A.  By  the  name  of  Johnson. 

Q.  That  was  not  your  name '? 

A.  I  know  it  was  not ;  that  was  what  that 
gentleman  [My.  Horwood]  pleased  to  call 
me. 

Q.  After  you  had  seen  Mrs.  Day  the  first 
time,  did  you  not  say  that  she  was  not  the 
person  to  whom  you  had  parted  with  your 
child? 

A.  I  said  I  did  not  know  her  the  first 
time;  I  Avas  not  positive  the  first  tmie. 

Q.  Upon  your  oath  did  you  not  say  it  was 
uot  the  person  f 

A.  I  said  I  did  not  think  it  was. 

Q.  That  it  did  not  lot)k  like  her;  she  was 
very  much  altered;  and  that  you  did  not 
think  she  was  the  same  person? 

A.  I  did  not  say  downright. 

Q.  Did  you  not  tell  me  a  moment  ago 
that  ? — Did  you  not  tell  me,  in  the  hearing 
of  those  gentlemen  ? — Did  you  not  use  this 
expression,  "  I  did  not  think  it  was  her"' '? 

A.  I  might  say  I  did  not  think  it  was  her; 
hut  it  was  her. — I  did  say  so  the  first  time ; 
I  was  not  sure  it  was  her. 

Q.  Did  you  not  say  you  thought  it  was 
not? 

A,  I  said  I  thought  it  v.as  not  like  her. 

Q.  You  thought  it  was  not  her  ? 

A.  I  could  not  be  persuaded  it  was  her  ; 
fur  I  was  not  quite  sure  it  was. 

Q.  Then  you  did  not  see  her  again  for 
three  years? 

A.  I  think  it  was  about  three  years. 

Q.  Who  ordered  you  to  go  the  second 
time? 

A.   Only  myself  and  my  husband. 

Q.   Where  was  your  husband  ? 

A.  At  home  at  Birmingham. 

Q.  He  ordered  you  to  go  ? 

A.  No  ;  he  did  not  desire  me  to  go  ;  but 
he  did  not  hinder  me  going  ;  1  went  of  my 
own  accord. 

Q.  I    take    it    for   granted    you    did    not 


receive  any  money,  the  first  time  you  went  to 
Trentham,  from  any  body  ? 

A.  I  had  money  to  bear  mj  expenses;  I 
had  two  guineas  and  a  half. 

Q.  Was  that  all  you  received  ? 

A.  Yes,  Sir,  tlie  first  time. 

Q.  Are  you  sure  of  that  ? 

A.  I  had  some  more  after  that ;  I  did  not 
go  for  that. 

Q.  Any  more? 

A.  Five  guineas. 

Q.  Upon  your  oath  had  you  not  eleven 
guineas  and  a  half? 

A.  I  might  make  a  mistake.  Sir,  possibly. 

Q.  I  put  it  to  you;  did  you  make  a  mis- 
take ? — Was  it  eleven  guineas  and  a  half? 

A.  I  don't  recollect  it  was. 

Q.  Will  yovi  swear  you  believe  it  Avas 
not  ? — I  don't  ask  you  to  swear  positively. 

A.  It  might ;  I  am  not  quite  certain. 

Q.  Will  you  SAvear  that  you  did  receive 
less  than  eleven  guineas  and  a  half? — Will 
you  SAvear  it  Avas  not  more  ? 

A.  No,  Sir  ;  I  Avill  not  swear  it  Avas  more- 

Q.  Will  you  swear  it  Avas  not  more  ? 

A.  The  expense  of  the  coach  hire  might 
amount  to  that. 

Q.  Then  you  do  begin  to  believe  you  Ava3 
right  in  the  first  guess? 

A.  It  may  be  so. 

Q.  I  am  but  a  stranger  in  this  country; 
hoAV  far  is  it  from  Birmingham  to  Trentham  ? 

A,  About  forty  miles,  I  think. 

Q.  You  was  gone,  I  think,  three  days  ? 

A.  SomcAvhere  thereabouts. 

Q.  NoAV,  iVIrs.  Osborne,  I  Avant  to  knoAv 
the  year  Avhen  you  parted  Avith  your  child  ; 
Avhat  year  are  Ave  in  noAV  ? 

A.  I  cannot  recollect  the  year. 

Q.  Do  you  recollect  the  day  you  Avere 
brought  to  bed  ? 

./.  The  18th  of  November. 

Q.  What  year  ?— Was  it  in  the  year  1773? 

A.  I  forget. 

Q.  Was  it  in  1777  ? 

A.  It  is  tAventy-two  years  ago. 

Q.  W^as  it  in  1777  or  V'l  ii,  upon  your 
oath,  as  you  best  recollect  ? 

A.  I  cannot  tell. 

Q.  How  long  Avas  it  before  your  daughter 
Avas  frightened  ? 

A.  I  cannot  tell. 
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Q.  How  long  was  it  before  you  were  mar- 
ried i 

A.  He  was  about  live  years  obi. 

Q.  When  was  your  tirst  chiUl  to  your 
husl)and  born? 

J.  About  a  year  and  a  half  after  I  was 
married. 

Q.  What  dav  was  that  % 

A.  The  2nd  of  April. 

Q.  What  year? 

A.  I  cannot  tell. 

Q.  Having  took  a  little  breathing  time,  we 
will  come  back  again  to  our  old  ac(|uaint- 
ance,  Mr.  Wliitehouse.  Will  you  be  so  good 
as  to  inform  us,  wliat  the  nature  of  your  con- 
nexion with  him  was? 

A.  What  I  did  for  him  he  paid  me  for ; 
that  was  all  that  passed. 

Q.   That  you  swear  positively? 

A.  Yes. 

Q.  Was  that  all  that  passed  ? 

A.  Yes;  that  was  sulVlcient. 

Q.  Do  you  mean  to  swear  you  had  no 
other  connexion  with  him  than  that  of  a 
washerwoman  ? 

A.  No,  Sir ;  I  wont  swear  that ;  I  did  not 
come  to  swear  that. 

JMr.  Erskine. — I  certainly  think  this  is  not 
proper. 

Mr.  Garrow. — I  cannot  go  more  regular ; 
it  is  the  constant  practice  of  my  learned 
friend ;  it  is  the  constant  answer  given  and 
received  ;  as  it  goes  to  a  verdict,  if  she  had 
been  living  in  one  instance  in  a  state  of 
adultery,  and  the  other  in  a  state  of  fornica- 
tion, I  admit  the  witness  would  say,  she  is 
not  bound  to  accuse  herself;  but  we  are 
upon  the  credit  due  to  tliis  woman,  upon  a 
most  im})ortant  story,  and  I  would  borrow 
what  my  learned  friend  very  often  states  to 
juries — if  you  lind  a  witness  falsified  in  part, 
how  can  you  tell  where  the  falsehood  ends 
and  truth  begins? — She  has  now  made  it 
necessary,  for  the  purpose  of  trying  her  credit, 
that  I  ask  those  questions,  because  she  has 
said,  over  and  over  again,  that  there  has  been 
no  otlier  intercourse  between  [her  and]  that 
man  of  whom  I  have  been  speaking,  than  that 
of  washing  for  liim. — In  the  name  of  God  I 
would  ask,  what  woidd  become  of  the  secu- 
rity of  public  justice,  if,  when  I  come  pre- 
pared to  prove  the  contrary,  perhaps,  upon 


lier  own  oath — I  would  ask,  what  would  be- 
come of  the  security  of  public  justice,  if  she 
may  be  now  secured,  or  if  she  be  permitted 
to  secure  her  credit  and  conscience,  l»y  avoid- 
ing giving  such  evidence,  and  lU-nies  it  in 
the  manner  she  has?  No  man  alive,  who  has 
experience — no  man  alive,  with  the  intelk>cts 
of  a  baboon  (to  make  use  of  an  expression  of 
my  learned  friend),  wovild  doubt  liut  she 
cuts  up  her  credit  root  and  branch  ;  she  may 
give  it  any  way  she  pleases,  and  it  is  matter 
of  indillerence  to  me,  but  the  ends  of  justice 
must  be  satisfied;  therefore,  with  tlie  most 
humble  deference  to  your  lordsliip,  I  con- 
tend, and  shall  submit  most  cheerfully  to 
your  lordship's  decision,  that  she  cannot  be 
protected  ;  or  that  lier  credit  cannot  be  as- 
certained if  she  is  not  permitted  to  answer 
those  questions,  [Tliese  remarks  of  JMr.  Gar- 
row's  are  so  strangely  expressed,  or  reported, 
that  it  is  not  very  clear  what  the  meaning  of 
the  learned  counsel  is  in  some  places.  We 
have  endeavoured  to  make  the  words  a  little 
more  intelligible  by  amending  the  punctua- 
tion here  and  there.] 

Court. — This  is  to  answer  a  criminal 
charge,  which  I  don't  think  is  proper 
evidence. 

Air.  Erskine. — I  did  not  wish  to  protect 
the  witness,  nor  did  I  until  the  woman  said 
that  which  I  have  written  down — "  I  will 
not  swear  that ;  I  did  not  come  here  to 
answer  that." — It  was  then  I  interposed. 

I\lr.  Garrow. —  Q.  Now,  Mrs.  Osl)onH', 
you  had  no  conversation,  if  I  understood 
you  right,  witli  the  strange  lady,  but  what 
passed  in  the  hearing  of  other  persons  ? 

A.  I  had  not. 

Q.  Harris,  and  his  daughter,  and  the 
nurse;  anyl»ody  else? 

A.   No,  Sir  ;  and  myself. 

Q.   Dill  they  hear  all  that  you  heard  ? 

A.  They  were  close  by. 

Q.  The  lady  was  particularly  anxious, 
and  you  were  very  distinct  in  all  you  said, 
to  know  whether  it  was  a  Christian  or  not  ? 

A.  She  was. 

Q.  And  you  told  her  it  had  been  christ- 
ened ? 

A.  I  did. 

Q.  Did  you  tell  her  by  what  Christian 
name  ? 
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A.  No,  she  did  not  ask  that. 

Q.  She  Avas  particularly  zealous  to  know  ? 

A.  Yes. 

Q.  She  told  you  it  would  be  christened 
again,  and  it  would  be  called  Thomas  ? 

A.  She  did  positively. 

Q.  She  told  you  to  make  yourself  easy 
about  it ;  and  asked  whether  it  was  likely  to 
live  ? 

A.  She  did,  Sir  ;  I  said  it  was. 

Q.  She  told  you  not  to  make  yourself  un- 
easy about  it;  that  if  it  lived  it  would  be- 
come worth  a  deal  of  money ;  it  would  be 
christened  again,  and  called  Thomas  ? 

A.  Yes;  and  asked  me  whether  it  was 
likely  to  live. 

Q.  Did  you  give  the  child  to  the  lady 
before  or  after  she  got  on  horseback  ? 

A.  Before. 

Q.  I  take  it  for  granted  you  took  leave  of 
your  child  ? 

A.  I  did. 

Q.  You  delivered  it  to  the  lady  ? 

A.  No,  Sir  ;  to  the  nurse. 

Q.  Do  you  recollect  seeing  the  child  on 
horseback  ? 

A.  No,  Sir ;  I  don't  remember  she  got  on 
horseback  in  my  sight;  I  never  saw  it  on 
horseback. 

Q.  She  was  not  very  fat  9 

A.  Rather  jolly. 

Q.  Not  very  fat;  what  we  call  middling 
fat ;  that  is  your  own  expression ;  I  suppose 
her  black  eyes  were  more  remarkable  from 
the  exti'eme  fairness  of  her  complexion? 

A.  She  was  not  over  fail-,  but  she  was  not 
a  Mulatto,  Sir. 

Q.  That  is  the  account  you  give  of  it, 
when  you  say  for  a  woman  not  over  fair,  that 
she  was  one  dip  removed  from  a  Mulatto '? 

A.  She  was  not  a  black. 

Q.  That  was  what  you  meant  when  you 
said  she  was  a  fair  woman  i 

A.  I  said  first  she  was  not  over  dark. 

Q.  You  mean  to  say  she  was  not  over 
dark? 

A.  She  might  be  as  fair  as  myself,  perhaps ; 
I  don't  think  she  was  quite  so  fair. 

Q.  You  and  A^auglian  i)arted  very  good 
friends  upon  giving  notice  to  quit? 

A.  No,  Sir ;  we  did  not  })art  upon  my 
warning  ;  it  was  Mr.  Day's  Avarning. 


Q.  What  vv'arning  was  it? 

A.  Mr.  Willington  gave  Mr.  Yaughan  a 
fortnight's  warning. 

Q.  You  continued  a  fortnight  after  the 
warning  ? 

A.  Yes,  Sir. 

Q.  You  have  never  been  anywhere  since 
you  left  Birmingham,  but  at  Bartfield  ? 

A.  No,  Sir. 

Q.  You  went  there  directly  ? 

A.  Yes,  Sir. 

Q.  You  did  not  go  to  Bedford  ? 

A.  No,  Sir. 

Mr.  Erskuie— (To  Mr.  Willington).  You 
are  the  attorney  employed  upon  this  trial 
for  the  plaintiii"  ? 

A.  Yes,  Sir. 

Q.  I  want  to  know.  Sir,  what  sums  of 
money  you  have  given  to  this  woman,  the 
last  witness  who  is  examined,  and  why,  and 
upon  what  account  ? 

3Ir.  Willington. — A.  The  first  time  I  saw 
this  woman  was  in  tlie  year  1785;  that  was 
in  ct)nsequence  of  the  information  I  had  re- 
ceived. Mr.  Day  Avas  with  me,  and  he  gave 
her,  I  think,  two  guineas  and  a  half,  to  go 
down  to  Trentham,  to  see  a  person  who,  I 
was  informed, — 

Mr.  Garrow. — You  must  not  tell  us  that. 

Mr.  Erskine. —  Q.  You  tliought  it  right — 

Jl'itness. — A.  Mr.  Day  gave  her  as  much 
money  as  we  thought — 

Mr.  Garrow. —  Q.  What  sums  of  money  ? 

A.  Mr.  Day  paid  the  first  money,  which 
was  between  two  and  three  guineas ;  that 
was  by  the  agreement  of  the  husband;  he 
gave  it  to  the  husband,  not  to  her ;  and, 
in  consequence  of  that,  she  undertook  to  go 
down  to  Trentham  to  see  Mrs.  Day.  After 
that  agreement  1  received  a  letter  from  her 
husband  to  say — 

Mr.  Garrow. — You  must  not  tell  us  that. 

Mr.  Erskine. — I  submit  he  lias  a  right  to 
say  why  it  was.  What  was  the  reason  you 
gave  her  any  finthor  sums  of  money  than  tlie 
two  guineas  and  the  half? 

A.  Because  her  liusband  refused  to  let 
her  go  unless  I  gave  her  more. 

Court. — When  was  this? 

A.  In  the  year  1785;  I  don't  exactly 
know  the  time.  Her  husband  refused  to  let 
her  go,  unless,  as  he  says  in  liis  letter  to  me, 
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she  had  a  friend  in  her  pocket.  I  reiused, 
and  wrote  a  letter  to  him,  to  desire  he  would 
not  ask  for  more  than  he  had  received  ;  I 
told  him  it  was  not  creditable;  and  I  think 
the  whole  that  was  given  him  amounted  to 
ten  pounds  or  guineas. 

Mr.  Partridge. — Q.  (To  Elizabeth  Lakin, 
Mrs.  Day's  sister).  Did  Mrs.  Day  live  at 
Northwood,  near  Trentham,  a  few  years  ago, 
after  the  last  trial  ? 

A.  Yes. 

Q.  Were  you  there  with  her  ? 

A.  Yes. 

Q.  Do  you  remember  any  person  there 
coming  to  inquire  after  the  child  } 

A.  Yes. 

Q.  Who  was  that  person  ? 

A.  Her  name  was  Osborne,  I  think. 

Q.  Do  you  happen  to  see  her  in  the  court  ? 

A.  Yes,  that  is  the  person. 

Q.  She  came  to  Mrs.  Day,  you  say  ? 

A.  Yes. 

Q.  How  long  did  she  stay  tliere  '? 

A.  She  staid  there  all  night  and  part  of 
the  next  day. 

Q.  Did  you  hear  anything  pass  in  conver- 
sation between  Mrs.  Day  and  her  ? 

A.  Yes. 

Q.  Recollect  what  j'-ou  heard. 

A.  She  wished  to  know  where  her  son  was 
that  she  had  of  her;  slie  told  her  that  she 
would  not  tell  her,  but  he  was  doing  well. 

Q.  When  you  speak  of  Mrs.  Day,  you  speak 
of  your  sister,  do  you  not  ?  the  same  person 
that  was  at  Leigh  ^ 

A.  Yes,  Sir. 

The  remaining  witnesses  for  the  plaintiff  will 
not  detain  us  long.  Mr.  Woolley,  who  had 
been  for  many  years  a  grocer  at  Lichfield,  and 
knew  the  late  Mrs.  Day,  to  whom  he  was 
distantly  related,  recollected  her  coming 
along  with  her  mother  to  his  house  at  Lich- 
field, on  a  Friday  of  February  1775.  He 
remembered  the  day  from  there  being  a  fair. 
When  his  mother,  who  Avas  theii  alive,  asked 
Mrs.  Day  after  her  family,  she  said  she  had 
no  children,  that  she  had  had  a  girl,  but  it 
was  dead.  On  the  Saturday  she  went  away 
from  the  house,  leaving  her  mother,  and  did 
not  return  till  the  Sunday  afternoon,  when  her 
mother  Avas  a  good  deal  vexed  at  her  stopping 


so  long,  and  wondered  wliere  she  liad  been. 
[The  supposition  of  course  is,  that  slie  had 
been  to  Queslet  receiving  the  child  from  Ann 
Stokes  and  Harris,]  She  merely  told  her 
mother,  however,  that  she  had  been  over  to 
Sutton  Coldiield,  which  is,  it  seems,  a  large 
place,  on  the  road  to  Bar.  She  hrouglit  no 
child  back  with  her;  and  she  and  her  mother 
went  off  together  immediately — as  soon  as 
the  mother  got  her  cloak,  or  whatever  else  it 
was  she  wore.  Mrs.  Day  herself  wore  a  white 
riding-dress,  with  a  black  hat  and  feather 
in  it. 

Mr.  Jeremiah  Wright  produced  from  the 
papers  of  the  overseers  of  Birmingham  the 
paper  signed  by  Ann  Stokes  when  she  made 
oath  that  Charles  Dutton  was  the  father  of 
her  child.  It  was  dated  20th  December,  1774. 
On  his  cross-examination  the  witness  stated 
that  he  had  found  it  in  November  last,  and 
had  soon  after  given  it  to  Mr,  Willington,  the 
plaintiff's  attorney,  who  had  called  upon  him 
and  asked  him  for  papers  of  that  kind,  Mr. 
Willington  had  retained  it  till  that  morning, 
although  the  witness  had  twice  asked  it  back 
from  him. 

Then   Mrs.    Bradbury,  John  Harris,     and 
Mrs.  Harris,  were  again  severally  called  for- 
ward, and,  being  directed   to  look  at  Ann 
1    Stokes,  who  in  one  of  the  questions  is  de- 
scribed as  "  that  lady  in  the   black  bonnet," 
I    Mrs.  Bradbury,  who  might  then  have  been 
I    about  fourteen  or  fifteen  years  of  age,  identi- 
i    tied  her  as  the  woman  whom  she  had  seen  at 
j    Queslet,  and  who  called  herself  the  mother 
1    of  the  child;  Harris,  as  the  woman  whom  he 
j    had  called  out  of  bed  at  Birmiugliam,  and 
I    who  had  then  accompanied  him  to  Queslet; 
j    and  his  wife  as  the  person  who  had  afterwards 
i    made  inquiries  of  her  respecting  the  child. 
Mr.  Partridge,  who  had  been  counsel  upon 
the  former  ti-ial,  in  1784,  and  who  had  taken 
notes  of  tlie  evidence,  being  examined  by  Mr. 
Erskine,     proved   that    upon     that    occasion 
another  Ann  Harris,  whom  in  his  notes  he  had 
described  as  of  Atherstone,  which  is  a  place 
one  stage  from  Lichfield,  had  given  evidence 
which  he  had  taken  down  as  follows  : — "  In 
1775 — they  came  to  my  house  Shrove  Sunday 
1775 — a  child — a  riding-habit,  hat,  and  black 
feather — staid  till  Ash  Wednesday — appeared 
about  five  weeks    [meaning,  probably,  that 
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the  child  appeared  to  be  of  that  age].  I  did 
not  know  whether  she  had  a  child — the  child 
was  ill — my  servant  sat  up  with  the  child — I 
don't  remember  her  suckling  the  child — the 
mother  had  made  no  provision  for  tlie  child — 
I  did — she  washed  her  jacket."'  On  her  cross- 
examination  she  said,  "•  Came  on  foot  from 
tlie  Swan,  her  mother  with  her — she  had  some 
pretty  good  things  for  the  child — had  changes 
of  linen — she  did  not  seem  very  fond  of  the 
child — heard  no  name  given  to  the  child — 
cainiot  tell  if  it  was  christened." 

Mr.  Leigh,  the  next  witness,  had  formerly 
kept  the  Swan  at  Atherstone,  and  knew  Mrs. 
Aim  Harris  of  that  place,  who  was  now  dead. 
He  remembered  that  about  the  1st  of  March, 
1775  (which  it  appeared  by  the  almanac  was 
Ash  Wednesday),  two  women  and  a  child 
came  to  i\ie  Swan  from  the  house  of  Mrs. 
Harris,  and  took  one  of  his  chaises  to  Leicester, 
a  distance  of  twenty-three  miles. 

Mr.  Roberts,  who  then  kept  the  White  Hart 
at  Kettering,  proved  from  his  books  that  on 
the  2nd  of  March,  1775,  Mrs.  Day  came  to  his 
house  with  another  woman  and  a  baby,  and 
took  a  chaise  from  him  to  ^Vornditch.  Before 
setting  out  they  went  to  break  last  at  a  neigh- 
bour's house. 

Lastly,  Air.  IVilliam  Day,  a  younger 
brother  of  the  plaintilf,  was  called  to  prove 
the  state  of  the  ailairs  of  the  lale  Mr.  John  Day 
for  some  years  before  his  death  in  February, 
1795.  He  said,  "  Li  the  year  1787,  my 
father's  fortune  -was  so  embarrassed  that  he 
was  under  the  necessity  of  making  a  deed  of 
assigmnent  to  trustees,  who  sold  his  estate  to 
make  good  his  debts,  and  since  that  time  he 
has  never  been  in  business.  His  business  was 
carried  on  by  the  trustees  for  the  benefit  of 
his  creditors  and  his  family."' 

This  closed  the  evidence  for  the  plaiiitilT. 
It  was  now  eight  o'clock  at  night;  and  the 
court  adjourned  for  an  hoin-  at  the  request  of 
the  counsel  for  the  defence,  on  the  plaintilf's 
counsel  assenting. 

On  their  return  to  court,  Mr.  Serjeafit 
Le  Blanc  proceeded  to  address  the  Jury  for  the 
defendant. 

The  learned  counsel  began  by  a  reference 
to  the  circumstances  under  which  it  was  now 
attempted  to  take  his  estate  from  the  defend- 


ant, after  he  had  for  a  period  of  twenty-two 
years  enjoyed  the  character  of  being  the  sou 
of  the  late  Mr.  Thomas  Day,  and  had  been 
confirmed  in  the  possession  of  that  character, 
so  long  as  thirteen  years  ago,  by  a  verdict  of  his 
country.  That  verdict  Avas  only  now  at- 
tempted to  be  impeached,  although  it  had 
appeared  from  the  evidence  that  the  facts  now 
brought  forward  had  been  known  and  in  tlie 
fall  possession  of  his  opponent  so  early  as 
1785,  the  very  year  after  the  former  verdict 
was  obtained.  He  then  proceeded  : — "  The 
case,  gentlemen,  which  1  will  briefly  call 
your  attention  to,  and  upon  which  it  was 
stated  the  title  of  the  defendant  was  to  be 
impeached,  was  this;  that  it  was  a  concerted 
plan  by  the  pretended  mother,  as  she  was 
called,  to  pretend  a  pregnancy  which  was 
not  true — to  go  into  another  county  for  the 
jourpose  of  providing  a  child,  which  she  was 
to  impose  upon  the  family  as  her  own,  for 
the  purpose  of  inheriting  an  estate  which  it 
was  not  known  his  father  would  have;  be- 
cause, when  Mrs.  Day  is  stated  to  have  been 
telling  every  one  that  he  was  likely  to  have 
this  estate,  the  grandfather  was  living,  there- 
fore it  was  no  estate  entailed  upon  the  issue 
of  that  Mr.  Day.  In  addition  to  this,  after 
you  are  led  to  suppose  she  had  formed  this 
plan  for  deceiving  her  family,  she  is  made  to 
tell  every  person,  at  every  place  she  g(jes  to, 
that  she  was  looking  for  a  child  for  the  pur- 
pose of  introducing  it  into  the  family  to  be- 
come the  heir.  Is  that  consistent  with  pro- 
bability, or  the  nature  of  things,  thataAvoman 
who  had  formed  such  a  design,  for  the  pur- 
pose of  inlieriting  the  estate  of  the  family, 
should  publicly  do  as  slie  is  supposed  to  liave 
done  if  the  evidence  of  the  witnesses  is  to  be 
believed  ;  or  that  it  was  her  intention  to  tell 
every  person  she  was  looking  for  a  child  for  the 
express  purpose  of  introducing  it  to  the  inherit- 
ance of  another  family  ?  That  is  not  the  course 
of  human  nature  ;  and  it  cannot  be  supposed 
thatslie  would  have  taken  those  means  to  do  it."' 
To  make  out  the  case  of  the  plaintilf  it 
must  be  shown,  not  only  that  the  defendant 
was  not  the  sou  of  the  late  Mr,  Thomas  Day, 
but  that  he  Avas  the  son  of  Ann  Stokes  or 
Osborne,  the  Avoman  tiiat  had  been  produced 
as  his  mother,  for  that  Avas  distinctly  the 
}n-oposition  Avith  Avhich  they  Avere  met  from 
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the  other  side.  Upon  the  evidence  by  which 
this  story  was  snpported,  tirst  in  1784,  and 
now  again  in  1797,  he  wonld  make  one  gene- 
ral remark,  namely,  that  tlie  witnesses  recol- 
lected, almost  every  one  of  tliem,  a  variety  of 
circumstances  which  they  admitted  they  never 
remembered  or  mentioneil  before;  this  they 
did,  theysaiil,  in  consequence  of  having  been 
repeatedly  talked  to  and  questioned  onthesub- 
ject  in  the  interval  between  the  two  trials : — 
"  Gentlemen,"  continued  the  learned  counsel, 
"  it  is  not  the  general  quality  of  the  human 
memory  to  maintain  its  recollection  of  cir- 
cumstances the  more  distant  they  are  from 
the  event  happening.  It  cannot  escape  your 
observation,  that  a  great  many  witnesses, 
who  admit  they  have  been  examined  in  this 
place  in  1781,  have  been  exiimined  to-day, 
and  have  spoken  to  circumstances  and  con- 
versations which  they  never  spoke  to  in  1784. 
That  is  not  the  nature  of  human  memory  ; 
it  nmst  have  arisen  from  what  dropped  from 
some  of  the  witnesses,  namely,  in  consequence 
of  their  having  been  talked  Avith,  and  the 
periods  between  1784  and  1797  having  been 
employed  to  make  them  recollect  things  by 
the  relatives  of  the  plaintiif,  and  to  persuade 
themselves  of  certain  circumstances  which 
before  they  never  recollected  or  knew  of,  and 
which,  j)erhaps,  never  existed,  but  from  the 
time  they  were  created,  as  it  were,  by  the 
conversation."  This  observation  particularly 
applied  to  the  facts  spoken  to  by  many  of  the 
witnesses  relative  to  their  conversations  with 
Mrs.  Day  while  she  was  at  Leigh.  And  here 
one  thing  which  they  all  concurred  in,  and 
which  was  particularly  deserving  of  attention,  as 
being  themain  point  of  the  case  for  theplaintilf, 
was,  that  she  never  was  then  pregnant.  Now, 
the  tirst  proposition  he  thought  he  should  be 
able  satisfactorily  to  prove  by  evidence  was 
that  Mrs.  Day  was  pregnant  at  the  time  when 
she  left  the  house  of  her  husband,  and  that 
she  returned  with  the  strongest  possible  marks 
of  having  been  pregnant  and  delivered. 

In  the  next  place  he  contended  that  the 
child  which  Mrs.  Day  brought  home,  whether 
it  was  her  own  or  no,  could  not  possibly  be 
that  of  Ann  Stokes,  which  it  clearly  appeared 
was  born  on  the  ISth  of  November,  and  must 
therefore,  by  the  2nd  of  March,  have  been 
fifteen  weeks  old,  whereas  it  was  established 


by  the  whole  of  the  evidence  that  the  cluld 
]\Irs.  Day  brought  with  her  Avas  a  child  of 
the  age  of  (ive  or  six  weeks  only.  ''  Gentle- 
men," the  learned  Sergeant  went  on,  "those 
are  tlie  two  dates  from  which  you  see  it  can- 
not be  divided  ;  they  shall,  and  they  must 
stand  upon  it.  Jn  the  course  of  what  1  have 
to  say  with  respect  to  that  circumstance,  and 
the  fact  of  the  examination  of  that  woman, 
Osborne,  and  the  oath  which  was  produced 
now,  and  produced  for  the  tirst  time  when 
we  could  get  sight  of  it,  I  do  not  think  it  was 
acting  quite  so  candid  to  get  possession  of 
that  paper,  which  ought  to  have  been  in  the 
jwssession  of  the  workhouse,  and  to  keep 
possession  of  it,  after  repeated  demands  to 
have  it  returned  back,  up  to  this  day,  when 
it  was  produced  ;  for  it  was  a  piece  of  evidence 
which  ought  to  have  remained  there  for  the 
inspection  of  every  ])erson  ;  and  a  piece  of 
evidence  which  ouglit  to  have  Ijeen  returned 
upon  the  demand  of  the  otlicer.  In  that 
respect  I  think  the  parties  felt  a  zeal  and 
anxiety,  perhaps,  and  I  will  not  attribute  it 
to  anything  more  than  a  desire  of  making  the 
most  of  the  cause,  and  a  desire  they  have  for 
promoting  the  interest  of  tlieir  client.  The 
very  person  who  was  intended  to  be  produced 
in  this  cause  is  the  woman  whom  they  have 
kejjt  in  their  custody,  from  tlie  beginning  to 
the  present  period,  for  she  has  been  in  the 
custody  of  John  Day  the  plaintiif  up  to  the 
present  time ;  her  examination  was  to  i)rove 
the  precise  time  when  this  child  was  born, 
who  is  now  brought  forward  as  the  defendant  in 
the  cause.  That  evidence  is  to  prove  the  time 
when  that  child  was  born.  1  do  not  think 
that  this  was  acting  quite  candidly. 

'•'  Gentlemen,  there  is  another  point  which 
cannot  have  escaped  your  oljservation,  that 
the  case  they  wish  to  make  out  consists  not 
only  in  the  acts  l)ut  in  the  speeches  of  ]Mrs, 
Day  herself  to  the  ditTerent  witnesses ;  and 
that  although  they  were  in  possession  of  such 
evidence  so  early  as  1785,  for  it  is  clear  she 
must  have  been  with  these  persons  in  the 
cause  so  early  as  1785,  they  wait  during  a 
})eriod  of  nine  years,  without  taking  one  step 
in  her  lifetime  to  prove  the  account  she  gave 
was  false,  which  might  have  been  done  at 
the  time  when  the  mother,  who  alone  could 
have  proved  the    truth,  might    have    been 
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brought  forwa;  J.  She  is  proved  to  have  lived 
down  to  the  period  of  1794 ;  and  for  the 
whole  of  that  time,  from  the  year  1784  to  the 
year  1797,  the  cause  was  not  brought  forward ; 
and  yet  they  were  in  possession  of  this  very 
evidence  so  early  as  1785  ;  for  it  appears  that 
so  early  as  1785  Mr.  Horwood  and  Mr. 
Willington  knew  what  Ann  Osborne  had  to 
say,  and  had  found  her  out  (if  the  truth  is  so) 
as  being  the  mother  of  the  child.  From  these 
facts,  I  may  therefore  say,  the  defendant  is 
called  upon  to  defend  his  title  under  circum- 
stances the  most  distressing  in  wliich,  perhaps, 
any  defendant  ever  stood.  He  is  permitted 
to  arrive  at  his  present  age,  and  to  live  in  a 
state  of  ease,  when  this  attempt  is  made  to 
reduce  him  to  absolute  beggary.  It  would 
not  have  been  any  great  hardship,  perhaps, 
to  him,  if  he  had  been  deprived  of  the  estate 
in  1785,  as  he  would  not  then  have  felt  the 
loss  so  severely  ;  but  at  the  age  of  twenty -two 
years,  having  enjoyed  the  estate  up  to  tliis 
moment,  they  bring  forward  a  case  Avhich 
existed  ten  years  ago,  when  the  only  witness 
who  could  have  contradicted  many  of  those 
points  which  have  been  sworn  to  is  dead. 
They  wait  till  her  death  before  this  action  is 
brought.  Under  these  circumstances,  there- 
fore, I  have  some  little  right  to  complain  ; 
but  that  shall  not  alter  the  groimd  of  our 
defence ;  it  is  a  case  that  must  induce  you 
to  attend  seriously  to  the  evidence  before  you ; 
but,  though  it  does  not  alter  the  circumstances 
upon  which  he  rests  his  title  to  a  verdict,  it 
is  a  circumstance  which  must  induce  you  to 
make  some  allowances,  as  it  is  impossible  to 
answer  every  part  of  the  case,  because  the 
only  person  who  could  disprove  their  evidence 
is  gone,  and  the  case  is  not  brought  forward 
till  she  is  dead:  but  notwithstandhig  that,  I 
will  undertake,  before  yovi  retire,  to  show  the 
proposition  which  they  attempt  to  make  out 
did  not  exist;  I  mean,  I  will  prove  she  was 
pregnant,  and  that  when  she  returned  with 
her  child,  she  had  various  signs  and  proofs  of 
having  been  pregnant,  because  she  suckled 
her  child  for  a  considerable  period  after  she 
returned  home  ;  and,  beyond  that,  that  the  de- 
fendant was  not  the  son  of  Mrs.  Osborne, 
because  I  will  prove  it  was  a  child  which 
could  not  be  more  than  five  or  six  weeks  old, 
and  not  fifteen." 


After  merely  observing  that  the  evidence 
of  Ann  Chell,  who  had  washed  for  IVIrs.  Day 
at  Leigh,  and  had  declared  that  it  was  im- 
possible for  her  to  have  been  then  pregnant, 
was  really  to  be  entirely  thrown  out  of  con- 
sideration, it  being  admitted  that  no  conclu- 
sive inference  was  to  be  drawn  from  such 
circumstances  as  she  proceeded  upon,  the 
learned  counsel  continued  :  —  "  Gentlemen, 
the  sort  of  evidence  on  which  I  shall  rest 
upon  the  part  of  Mr.  Day  will  be  this, 
that  to  the  family  of  Mr.  Day,  when  she 
left  Wornditch,  where  he  then  lived,  to  the 
servants  who  were  in  the  house,  and  those 
who  were  in  the  habit  of  seeing  her,  she  was 
undoubtedly  pregnant,  and  far  advanced; 
it  is  impossible  to  say  exactly  the  state,  but 
you  will  have  a  gentleman  of  reputation  and 
skill,  as  a  medical  man,  called  to  you,  who 
had  attended  her  for  some  time,  a  Mr.  Peck, 
of  Kimbolton,  who  knew  that  at  the  time 
she  left  her  family  she  was  pregnant,  and  who 
himself  knows  that  she  gave  suck  to  the  in- 
fant she  brouglit  back ;  that  will  not  rest 
upon  this  testimony  only,  but  upon  the  tes- 
timony of  other  persons,  and  women  who 
have  had  children  themselves,  who  were 
employed  to  attend  this  very  child,  who 
know,  and  who  saw  not  that  she  pretended, 
but  that  she  really  nursed  and  gave  suck  to 
it :  it  will  rest  not  only  upon  that,  but  it  will 
put  it  beyond  all  doubt.  In  the  first  place, 
Mr.  Peck  himself  could  not  be  imposed  upon, 
because  he  is  not  a  person  that  can  be  led 
away  by  any  pretences ;  he  saw  it,  and  so 
did  a  number  of  others  who  were  in  the  daily 
habit  of  seeing  her. 

"  Gentlemen,  there  is  anotlier  thing  that 
is  ver)-  extraordinary,  that  a  woman  could 
impose  upon  her  husband,  to  whom  she  re- 
turned on  the  2nd  of  March,  and  if  there 
was  no  symptom  of  pregnancy,  that  he  could 
so  be  imposed  upon  as  not  to  know  that  she 
was  not  pregnant.  Is  that  possible  to  be  the 
case?  And  yet,  at  tliat  time,  and  from  that 
period  down  to  the  time  of  his  death,  he 
acknowledged  this  child  to  have  been  his 
own,  which  he  must  have  known  not  to  have 
been  his  own,  if  their  story  be  true.  It  was 
known  she  left  liim  intending  to  lie  in,  and 
it  was  known,  when  she  brought  this  child 
with  her,  that  it  was  the  child   of   which 
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she  had  lain  in.  and  to  which  she  gave 
suck." 

The  next,  fact  to  which  Mr.  Sergeant  Le 
Blanc  called  the  attention  of  the  jury,  was 
the  conduct  of  jMrs.  Day  when,  in  the  sum- 
mer of  1776,  in  consequence  of  some  difler- 
ence  with  her  husband,  they  separated,  and 
he  took  the  child  from  her.  They  would 
see  from  the  evidence  he  should  lay  before 
them,  that  the  loss  of  the  child  threw  her 
into  a  state  of  distraction  and  almost  of 
frenzy.  ''  Slie  must  have  been  a  much  better 
actress  than  I  take  her  to  have  been,"  said 
the  learned  counsel,  '"  if  she  could  have 
assumed  that  state  of  mind,  being  anything 

than  really  the  mother  of  the  infant 

If  slie  had  obtained  this  child  only  for  the 
purpose  of  having  the  estate,  wovild  she  have 
had  those  feelings  which  belonged  to  a 
mother?  and  would  she  not  have  been  glad 
that  the  child  was  sent  anywhere,  rather 
than  have  wished  to  have  taken  it  with  her 
into  a  state  of  exile  and  banishment,  when 
her  husband  was  separated  from  her  ?' 

He  then  addressed  himself  to  another  strong 
circumstance  which  went  to  make  it  probable 
that  the  child  was  not  the  son  of  Ann 
Stokes.  '■  I  have  stated,''  he  said,  "  the 
age  at  which  time  it  came  home;  but  an- 
otiier  cu'cumstance,  to  prove  it  could  not 
be  her  son,  will  be  the  circumstance,  which 
is  seldom  found  in  any  family  so  much  as  it 
has  existed  in  the  family  of  Mr.  Day,  I 
mean  the  striking  resemblance  of  the  child 
to  the  father,  Mr.  Thomas  Day,  which  has 
increased  with  the  strength  of  the  child;  he 
possesses  it  in  such  an  emiment  degree,  that 
I  can  call  to  you  a  variety  of  witnesses,  who 
will  tell  you  the  likeness  is  so  striking  it  is 
impossible  for  anybody  to  be  deceived.  This 
is  like  the  finger  of  Heaven,  pointing  out 
to  you  the  father  of  the  child.  It  is  impos- 
sible that  tlie  child  of  the  woman  produced 
to-day  could  bear  such  a  resemblance.  It 
cannot  be  derived  from  the  child  having 
imitated  the  father  in  the  latter  part  of  his 
life,  for  the  chiki  lived  separate  from  the 
father  a  great  jieriod  of  time  :  and  therefore 
it  can  arise  only  from  the  hand  of  Nature 
that  the  child  derived  the  likeness  from  the 
age  of  boyhood  to  manhood.  It  will  be 
proved  by  those  who  know  him,  and  who  have 


seen  him  from  that  jieriod  to  the  present,  that 
as  a  boy  the  resemblance  was  strikhig;  but 
that  now  he  is  grown  uj)  a  man,  the  likeness 
is  more  striking.  In  1784,  I  remember  its 
being  proved,  when  he  stood  upon  tlie  table, 
by  the  persons  who  were  in  court,  and  were 
ready  to  swear  they  knew  the  father,  and  saw 
])ainted  in  him  las  countenance.  I  have  evi- 
dence to  prove  the  defendant,  Mr.  Thomas 
Day,  is  the  image  of  liis  father  who  brought 
him  up;  and  you  will  find  that  Mr.  Day, 
the  father,  uniformly  educated  him,  and  pro- 
vided for  him,  and  by  his  will  recognised 
him  by  leaving  him  a  very  liberal  fortune. 
Is  it  possible,  then,  that  you  can  suppose  the 
case  to  be  true,  that  she  was  not  pregnant 
when  she  lel't  her  husband,  that  when  she 
came  home  she  did  not  bear  the  marks  of 
having  been  pregnant,  and  did  not  suckle  the 
child?  Was  the  husband  the  last  jjerson  to 
discover  this?  or  is  he  not  the  very  j)erson 
who  would  have  found  it  out?  It  is  impos- 
sible he  could  be  ignorant  of  the  situation  of 
his  wife,  either  when  she  went  away,  or  at  the 
period  when  she  returned  to  him  in  the 
month  of  March,  1775."' 

After  again  insisting  upon  the  fact  that  the 
child  brought  home  by  Mrs.  Day  was  cer- 
tainly not  a  child  of  fifteen  weeks  old,  inas- 
much as  if  he  had  he  never  could  have  been 
mistaken  by  persons  conversant  with  children, 
especially  medical  men  and  women,  for  an 
infant  not  more  than  the  third  of  that  age, 
Mr.  Sergeant  Le  Blanc  went  on  to  comment 
u])on  the  fact  that  the  defendant  had,  in 
1790  or  1791,  actually  been  described  as  the 
son  of  the  late  Thomas  Day,  by  the  late  Mr. 
.lohn  Day  and  his  trustees  in  certain  proceed- 
ings then  taken  by  them  in  the  Court  of 
Chancery,  to  recover  some  money  which  they 
claimed  to  be  due  h)  them  l)y  the  defendant  as 
his  alleged  father's  heir.  The  learned  coun- 
sel then  concluded!) is  address  as  follows: — 

"  Before  I  sit  down,  I  shall  just  notice 
the  situation  yon  will  find  IMr.  Day  stands 
in.  I  know  my  learned  friend  will  notice 
it,  and  I  shall  be  asked  how  it  comes  that 
I,  in  support  of  the  defendant,  do  not  call 
two  jiersons  who  were  stated  to  have  been 
called  before,  whose  names  were  alluded 
to.  Gentlemen,  my  learned  friend  stated  to 
you  in  the  outset,  that  those  two  very  persons 
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had  sliortly  after  gone  to  Mr.  John  Day,  or 
to  Mr.  Horwood,  and  had  said  to  him  that 
what  they  had  sworn  was  not  true.  After 
lliat  account  which  was  given  of  them  by  my 
learned  friend,  it  will  liardly  he  expected 
that  I  should  now  call  them  before  you. 
Every  part  of  this  transaction  which  is  stated 
to  be  criminal  is  the  conduct  of  Mrs.  Day, 
and  nobody  else;  it  does  not  appear  that 
any  person  has  taken  a  part  but  Mrs.  Day. 
In  God"s  name,  Avhy  should  they  wait  till 
the  only  person  who  they  themselves  knew 
could  explain  it — why,  I  repeat,  did  they 
wait  till  that  person's  lips  were  closed  '?  Yet 
that  is  tlie  situation  in  which  ]\Ir.  Thomas 
Day  is  called  upon  to  defend  his  title,  when 
the  person,  and  the  only  person,  who  is  stated 
to  be  present,  and  a  person  whose  evidence 
they  might  have  had,  but  whose  evidence  we 
liave  not  had,  is  no  more.  She  swore  this 
child  was  the  child  of  her  body.  If  it 
had  been  then  known  about  Osborne,  she 
could  have  exjdained  and  cleared  up  the 
transaction ;  but  it  was  never  hinted  to  us, 
that  we  might  make  the  least  inquiry  of  that 
description,  because  it  is  not  pretended  that 
any  intimation  was  given  to  Mr.  Thomas 
Day,  from  1784  till  the  moment  of  the  trial, 
that  any  new  discovery  had  been  made,  upon 
■M'hich  we  might  make  any  inquiry  whatever. 
Whatever  might  have  been  tlie  ground  which 
deterred  Mr.  John  Day,  if  they  were  in  pos- 
session of  these  circumstances  for  tliirteen 
years,  they  should  have  given  notice  to  Mr. 
Thomas  Day  that  they  had  made  a  discovery 
v/hich  materially  impeacheil  his  title,  though 
from  their  situation  they  could  not  then 
carry  on  a  second  trial.  Mr.  Thomas  Day, 
and  tliose  concerned  for  liim,  might  then 
have  put  an  inquiry  on  foot,  and  he  might 
have  explained  the  history  of  that  child  to- 
day before  you  by  evidence  which  he  is  now 
iniable  to  produce.  But  this  he  will  prove 
to  you,  by  decisive  evidence,  that  he  cannot 
be  tlie  cliild  of  Mrs.  Osborne,  as  it  will  be 
lixed  clearly  that  his  age  could  not  be  the 
age  of  that  child  which  lie  is  now  stated  to  be. 
"  Gentlemen,  I  have  shortly  attempted  to 
state  to  you  the  grounds  upon  which  I  shall 
op})ase  the  case  set  up  by  the  plaintilV;  and  I 
.shall  oppose  it  by  the  most  decisive  evidence; 
for  it  is  impossible  to  beat  down  tliose  marks 


which  the  finger  of  Providence  has  pointed 
to  show  he  is  the  child  of  his  father  Mr. 
Thomas  Day,  and  that,  from  the  age  they 
state,  he  cannot  be  the  child  of  the  woman  to 
whom  he  has  been  imputed."' 

The  first  witness  called  for  the  defence  was 
Mary  Harding,  formerly  How.  She  had  gone 
nito  the  service  of  the  late  Mr.  Day  of  Worn- 
ditcli  when  she  was  between  thirteen  and  four- 
teen, and  remembered  his  marriage,  and  also 
]Mrs.  Day's  delivery  of  a  daughter  rather 
more  than  a  year  after.  The  child  died,  and 
the  mother  had  had  so  bad  a  time  that  she 
did  not  reco\'er  for  half  a  year  or  better.  She 
further  remembered  her  mistress  appearing  to 
be  with  child  again,  and  going  from  home,  as 
it  was  represented  in  the  family,  to  lie  in  at 
Leigh  in  Stalfordshire,  because  her  father  and 
mother  lived  there.  Her  mother  had  been 
with  her  at  her  first  delivery.  She  carried  with 
her  the  necessary  baby -linen,  and  her  luisband 
stood  beside  her  at  the  drawer  while  she 
packed  it  up.  Crowger,  who  drove  her,  was 
hired  by  Mr.  Day  himself.  The  remainder 
of  the  examination  and  cross-examination  of 
this  witness  was  as  follows  : — 

Q.  Had  she  at  that  time  the  appearance  of 
a  woman  Avho  was  going  seriously  upon  such 
a  journey,  or  was  only  shamming? 

A.  She  was  very  big  with  child  when  she 
went  from  home. 

Q.  I  take  it  for  granted  you  are  now  a  mar- 
ried woman? 

A.  Yes,  Sir. 

Q.  Have  you  any  doubt  that  your  mistress 
was  far  advanced  in  her  pregnancy? 

A.  Yes,  Sir ;  she  stayed  at  home  as  long  as 
she  possibly  could ;  I  have  had  four  of  my 
own. 

Q.  Have  you  any  doubt  she  was  a  woman 
really  and  truly  advanced  in  her  pregnancy? 

A.  Yes,  Sir.' 

Q.  You  have  no  doubt  that  she  w^as  ad- 
vanced? 

A.  She  was  very  forward  when  she  went 
from  home. 

Q.  You  have  had  fovir  children  of  your 
own? — Upon  the  solemn  oath  that  you  have 
taken,  have  you  now  any  doubt,  when  she 
went  from  home,  she  was  with  child  ? 

A.  I  am  certain,  Sir,  she  was  with  child. 
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Q.  You  had  known  her  for  months  previous 
to  going? — You  had  been  in  tliis  situation  for 
^      eight,  nine,  or  ten  months  ? 
P        ^.  I  knew  it  for  a  year  or  Letter. 
^         Q.  You  have  no  doubt  slie  was  with  child  ? 
A.  No;  she  was  afraid  she  might  be  de- 
livered before  she  got  at  her  journey's  end. 

Q.  After  your  mistress  was  gone  from  liome 
with  this  preparation,  liow  long  was  she  absent? 
A.  Between  three  and  four  months. 
Q.  When  she  returned  did  she  bring  any- 
thing with  her  w'hich  she  did  not  carry  with 
her? 

A.  She  brought  a  child  home. 
Q.  Had  she  the  appearance  of  a  woman 
which  had  lain  in? 

A.  She  was  very  much  fatigued  with  her 
journey  ;  and  she  suckled  the  child  when  she 
came  home. 

Q.  I  need  hardly  ask,  whether  before  she 
left  home  she  had  the  means  of  suckling  any 
child? 

A.  No,  Sir. 

Q.  "When  she  came  home,  did  she  suckle 
the  child,  or  only  pretended  ? 

A.  I  am  positively  certain  she  svickled  it. 
Q.  Did  she  do  so  more  than  once,  or  but 
tbat  once  ? 

A.  Sir,  she  suckled  it  for  a  quarter  of  a 
year,  and  never  gave  it  any  other  food ;  she 
brought  it  up  by  the  breast. 

Q.  Could  you  be  imposed  upon  by  that? 
— Could  she  have  imposed  upon  you,  and 
made  you  believe  it  took  the  breast,  when  she 
gave  it  ? 

A,  No,  Sir ;  to  be  sure  she  could  not  make 
the  child  suck  when  she  had  no  suck  for  it. 
Q.  Had  you  the  care  of  the  child? 
A.  I  nursed  it  at  times,  and  she  at  times. 
Q.  Had  she  any  other  opportunity  of  feed- 
ing it  by  stealth  ? 
A.  No,  Sir. 

Q.  Then  you  are  meaning  to  say  she  fed  it 
only  by  the  breast  ? 

A.  I  am  clear  to  say  it,  Sir. 
Q.  Entirely? 
f    A.  Yes,  Sir. 

Q.  Do  you  remember  any  misunderstand- 
ing taking  place  afterwards,  between  Mr.  Day 
the  father,  and  Mrs.  Day  the  mother,  which 
led  to  the  child  being  removed  from  her? 
A.  Yes,  Sir. 


Q.  What  did  she  do  afterwards? 
A.  Sometimes  she  had  no  milk  for  it,  and 
then  she  gave  it  something  else. 

Q.  Then  she  fed  it  with  other  food  ? 
A.  Yes,  Sir. 
Q.  For  how  long  ? 
A.  Till  it  went  from  home. 
Q.  Then  some  disagreement  took  place  ? 
A.  Yes,  Sir. 

Q.  Under  what  circumstances  was  the  child 
removed  ? 

A.  He  wished  it  to  be  brought  up  as  other 
genteel  people's  children  were. 

Q.  Was  it    done  with  the  knowledgt^  of 
Mrs.  Day? 

A.  It  was  done  without  her  knowledge. 
Q.  Who  took  the  child  away  ? 
A.  Mr.  Day  himself,  and  Mr.  Kitchen  of 
Godmanchester. 

Q.  Mr.  Kitchen  is  now  dead,  I  believe  ? 
A.  Yes,  Sir. 

Q.  After  the  child  had  been  taken  away, 
what  was  the  conduct  of  the  motlier? 

A.  She  was  taken  in  strong  fits,  and  very 
ill  she  was  at  the  loss  of  the  child. 

Q.  Was  there  a   person  attending   of  tlie 
name  of  Forster  ? 
A.  Yes,  Sir. 
Q.  What  was  he? 
A.  He  was  a  boy. 

Q.  Had  he  any  hand  in  taking  the  child  ? 
A.  Yes,  Sir;  he  took  it  of  me  out  of  the 
window. 

Q.  Did  they  tell  their  mistress  what  was  in- 
tended to  be  done  ? 

A.  She  knew  nothing  about  it. 
Q.  After  she  found  it  was  gone,  how  did  she 
conduct  herself? 

A.  She  wandered  about  as  if  she  had  been 
distracted. 
Q.  For  what? 

A.  For  the  loss  of  her  child,  as  any  mother 
would  do  for  the  loss  of  a  child. 

Q.  Did  it  appear  to  be  that  distress  of  mind 
upon  the  loss  of  the  child  ? 
A.  Yes,  Sir. 

Q.  You  say  that  was  the  motlier  ? 
A.  Yes,  sir. 

Q.  What  steps  did  she  take  upon  it? 
A.  She  went  to  Dr.  Negus,  who  is  a  neigh- 
bouring magistrate,  to  get  a  warrant  to  search 
for  it. 
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Q.  What  then? 

^.  He  Avould  not  grant  her  one ;  she 
searched  for  it  without. 

Q.  How  long  was  she  in  search  ? 

A.  For  one  day  or  two. 

Q.  Did  it  appear  to  you,  upon  the  oath 
you  have  taken,  that  her  distress  of  mind 
was  occasioned  by  the  loss  of  the  child? 

A.  Yes,  Sir,  it  was;  she  was  very  well 
before. 

Q.  Did  she  conduct  herself  as  an  affec- 
tionate mother  ? 

j4.  Yes,  Sir,  she  did  ;  no  mother  could  do 
more. 

Q.  Did  she  appear  to  feel  anxiety  and 
distress  at  the  loss  of  her  child  ? 

A.  Yes,  Sir,  she  did. 

Q.  You  know,  I  should  think,  a  little  of  the 
appearance  of  children  in  this  infant  state  : 
at  the  time  she  brought  it  home,  what  age 
did  it  appear  ? 

A.  Not  to  be  above  a  month  or  five  weeks 
old. 

Q.  Did  you  suckle  your  children  ? 

u4.  Yes,  Sir. 

Q.  Do  you  think  you  could  distinguish  a 
child  of  five  weeks  old  from  fifteen  weeks? 

^.  Yes,  Sir ;  there  is  a  great  deal  of  dif- 
ference. 

Q.  Do  you  think  you  could  be  mistaken 
as  to  that  ? 

A.  No,  Sir. 

Q.  Do  you  think  the  child  slie  brought 
home  was  fifteen  weeks  old,  or  anything  like 
it? 

yi.  No,  Sir;  not  more  than  I  say. 

Q.  Not  exceeding  five  or  six  weeks? 

.4.  No,  Sir. 

Q.  It  could  not  be  fifteen  ? 

A.  No,  Sir. 

Q.   You  have  no  doubt  about  it  ? 

J.   No,  Sir. 

Cross-examined  by  Mr.  Erskine. 

Q.  You  have  good  reason  to  believe  the 
child  being  not  more  than  five  weeks  old  ? 

u4.  It  was  not. 

Q.  You  talked  about  it  at  the  time  ? 

.-/.  Yes,  Sir. 

Q.  Some  said  It  was  tliirteen  weeks  old ; 
you  denied  it  ? 

yL  1  did  so. 


Q.  That  Avas  the  daj  Mrs.  Day  came 
home  ? 

J[.  Yes,  Sir. 

Q.  Some  people  said  it  was  thirteen  weeks 
old,  and  you  denied  it  ? 

A.  Yes,  Sir. 

Q.  You  said  anybody  that  looked  at  the 
child  would  see  it  was  not  thirteen  weeks  old  ? 

ji.  Yes,  Sir. 

Q.  Do  you  recollect  who  it  was  that  said 
it  "must  be  thirteen  weeks  old? 

A.  I  do  not. 

Q.  Do  you  know  whether  there  was  more 
than  one  ? 

A.  Yes,  Sir  ;  more  than  one. 

Q.  You  said  it  was  impossible  ? 

A.  Yes. 

Q.  Yon  had  no  child  of  your  own  then  ? 

A.  No,  Sir. 

Q.  Rut  you  had  seen  other  people's  ? 

A.  Yes,  Sir. 

Q.  It  made  a  good  deal  of  stir,  I  believe, 
this  altercation  about  the  child  ? 

A.  No,  Sir. 

Q.  You  never  had  any  words  about  it  ? — 
What  was  this  you  was  talking  about  ? 

A.  About  the  difference  of  age  ;  I  said  the 
child  was  not  fifteeen  weeks  old. 

Q.  What  sort  of  man  was  Mr.  Day  ? 

A.  A  worthy,  good  man. 

Q.  And  he  who  was  a  worthy,  good  man, 
had  the  child  taken  out  of  the  window  with- 
out the  knowledge  of  the  mother,  and  taken 
to  a  different  part? 

J.  Yes,  Sir. 

Q.  She  went  to  a  magistrate  to  get  a  war- 
rant to  fetch  it  back,  and  he  would  not  grant 
it? 

u4.  No,  Sir. 

Q.  You  Avas  a  good  deal  alarmed  she 
stayed  so  long  ;  you  was  afraid  she  would  lie 
in  witli  )'-ou  ? 

A.  Slie  was  very  big  indeed. 

Q.  You  did  not  think  her  to  be  able  to  get 
to  the  end  of  her  journey  ? 

A.  No,  Sir. 

Q.  You  was  ratlier  afraid  your  mistress 
would  slip  her  time  ? 

A.  No,  Sir. 

Q.  You  was  afraid  that  Crowger  would 
be  the  man  midwile? 

A.  No,  Sir. 
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Q.  It  Avas  not  possible  for  anybody  to  see 
lier,  and  not  see  she  was  with  cliild'? 

A.  Anybody  must  have  seen  it. 

Q.  She  could  not  have  played  at  cricket,  I 
dare  say  ? 

J.  No,  Sir. 

Q.  What  would  you  have  thought  of  her 
riding  a  good  hard-trotting  horse,  working  it 
along  at  the  rate  of  seven  or  eight  miles  an 
hour  ? 

A.  She  could  not  stand  that,  Sir. 

Q.  What  would  you  have  betted  upon  hen- 
walking  there  by  the  time'? 

A.  1  don't  know. 

Q.  She  went  upon  the  22nd  of  November  ? 

A.  I  dont  know.  Sir. 

Q.  Do  you  think  a  couple  of  months  after 
that  she  would  have  held  out? 

A.  Not  quite  so  much  ;  I  cannot  say. 

Q.  What  say  you  ;  you  are  quite  a  matron 
and  midwife,  and  everything  here ;  what 
would  you  have  said  ? 

A.  I  cannot  say  to  a  day. 

Q.  About  the  end  of  November,  what 
would  you  have  said  to  her  junketing  at  a 
christening  on  the  22nd  of  January,  the  next 
year,  and  nobody  saw  anything  about  it  ? 

A.  In  the  next  year  ! 

Q.  You  thought  she  coiald  not  hold   out 


the 


journey 


A.  I  thought  it  was  a  hazardous  thing  to 
undertake  that  journey. 

Q.  When  she  came  back  you  had  no  idea 
tliat  she  would  come  back  with  the  child  of 
anybody  else? 

A.  No,  Sir ;  I  dare  say  she  did  not. 

Q.  Then,  of  course,  it  never  occurred  to 
you  it  was  so  ?  ^ 

A.  No,  Sir. 

Q.  You  had  not  an  idea  of  it  ? 

A.  No,  Sir  :  nor  anybody  else. 

Q.  When  she  put  the  child  to  the  breast, 
had  you  any  idea  of  looking  to  see  how  it 
went  on  ? 

A.  It  sucked  as  well  as  other  children  do. 

Q.  It  was  seen  to  have  it  ? 

A.  She  had  plenty  of  milk  in  her  breast. 

Q.  You  never  talked  about  it ;  you  had  no 
suspicion  of  it  ? 

A.  No. 

Q.  Where  do  you  live  now  ? 

A.  At  Great  Paxton,  when  I  am  at  home. 


*  Mr.  Garrow — Q.  Tliis  gentleman  is  a  better 
father  than  he  is  a  nurse.  If  there  is  any 
milk,  there  is  no  doubt  about  the  child  getting 
it? 

A.  No,  Sir. 

Q.  My  friend  wanted  to  introduce  you 
into  a  l)ad  habit  of  betting.  Have  you  any 
doubt  that  she  was  big  with  child  when  she 
went  from  home  ? 

A.  She  was.  Sir,  very  big. 

Q.  Had  she  that  provision  which  nature 
furnishes  in  her  own  breasts  ? 

A.  Yes,  Sir. 

Jwy — Q.  Did  you  use  to  attend  upon  tlie 
person  of  Mrs.  Day  ? 

A.  Yes,  Sir. 

Q.  Do  you  know  what  I  mean? — When 
she  undressed  to  go  to  bed  ? 

A.  Yes,  Sir  ;  every  night. 

Marij  Reed  had  been  much  employed 
about  the  house  of  the  late  Mr.  Thomas  Day, 
in  washing,  ironing,  and  charing,  having 
been  sometimes  there  every  day,  sometimes 
several  days  in  the  week.  This  witness  had 
had  eleven  children  of  her  own,  and  had  no 
doubt  at  all  that  Mrs.  Day  was  pregnant 
when  she  set  out  for  Leigh,  though  she  could 
not  undertake  to  say  how  far  gone  she  might 
have  been.  She  also  saw  her  and  the  child 
immediately  upon  her  return  home.  Mrs. 
Day  had  the  appearance  of  a  lying-in  woman, 
and  the  child  seemed  to  be  a  month  or  five 
weeks  old.  She  thought  no  person  used  to 
children  could  mistake  a  child  of  five  weeks 
old  for  one  of  fifteen  :  the  latter  must  appear 
more  lively.  She  had  seen  Mrs.  Day  suck- 
ling the  child  many  times,  and  had  seen  the 
milk  drop  from  her  breast.  She  further  gave 
the  same  evidence  with  the  preceding  witness 
as  to  the  state  of  agitation  and  distraction 
into  which  Mrs.  Day  was  thrown  when  the 
child  was  taken  from  her.  This  witness  had 
been  examined  at  tlie  last  trial,  and  she  was 
also  cross-examined  now  by  Mr.  Partridge, 
but  without  anything  very  material  being 
extracted  from  her.  She  had  not  mentioned 
the  circumstance  of  the  milk  dropping  from 
the  breast  on  the  former  trial ;  but  she  had 
sworn  to  having  seen  Mrs.  Day  suckling  the 
cliild. 

Elizabeth  Johnston,  who  lived  near  Mrs. 
Day,  and  knew  her  before  she  made  her 
p  2 
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journey  into  Staffordshire,  thought  she  Avas 
then  "  forward  with  child."  The  child  she 
brought  home  with  her  grew  up  to  have  a 
strong  likeness  to  her  husband,  and  indeed  to 
herself  too  ;  "  he  favored  both  father  and 
mother."  The  witness  had  seen  Mrs.  Day 
suckle  the  child,  and  thought  there  could  be 
no  doubt  the  suckling  was  real.  Her  cross- 
examination  by  Mr.  Erskine  was  as  fol- 
lows : — 

Q.  It  is  a  very  fine  child  ? 

yl.  Yes,  Sir. 

Q.  And  very  much  like  its  papa  ? 

u4.  Yes,  Sir. 

Q.  You  are  a  very  civil  sort  of  woman? 

A.  Yes,  Sir. 

Q.  I  hope  you  know  that  all  children  are 
like  their  papas  ? — They  ought  to  be  remark- 
ably like  at  five  weeks  old.  It  struck  you 
all  of  a  heap,  did  it  not  ? 

A.  I  did  the  best  I  could  for  it. 

Q.  Some  women,  I  believe,  show  their 
being  with  child  more  than  others  ? 

A.  They  do. 

Q.  She  showed  it  verj'  much,  did  she  not  ? 

A.  Yery  much  ;  few  women  so  much,  I 
believe. 

Q.  She  was  wishing  to  go  into  the  coimtry 
' — she  was  afraid  she  should  not  be  able  to 
manage  the  journey  ? 

yi.  I  thought  so,  please  your  Honour. 

Q.  You  are  a  plain  sort  of  woman  ? 

^i.  A  very  nice  looking  woman. 

Mr.  Garrow. —  Q.  Yes,  so  you  are, 

A.  I  don't  mean  myself,  please  your 
Honour. 

Q.  You  thought,  Mrs.  Johnson,  she  ap- 
peared to  you  to  be  so  very  big  that  you 
thought  it  hazardous  ? 

A.  She  was  glad  to  get  away. 

Q.  How  long  did  it  appear  to  you  she  was 
likely  to  hold  out  ? 

A.  I  cannot  say. 

Q.  How  long  was  she  upon  her  journey  ? — 
What  would  you  have  thought  if  this  lady 
had  met  with  contrary  winds,  and  remained 
two  months  on  the  voyage  ? 

A.  I  don't  know. 

Q.  You  had  no  suspicion,  of  course,  it 
was  not  her  own  child  ? 

A.  I  dare  say  it  was  hers. 
,     Q.  Then  I  take  it  for  granted,  not  having 


any  sus])lcion  in  your  mind  that  this  child 
was  a  child  not  her  own,  you  did  not  par- 
ticularly take  notice  whether  it  suckled  or 
not  ? 

A.  It  certainly  was  her  own ;  I  have  no 
doubt  of  it  in  the  world. 

Q.  But  not  having  any  suspicion,  did  you 
look  to  see  whether  it  suckled  or  not? 

A.  I  dare  say  it  did. 

Q.  Did  you  particularly  look  at  it  ? — Was 
you  afraid  the  child  did  not  get  anything? 

A.  Why,  I  don't  doubt  it. 

Q.  Was  it  possible  for  anybody  to  look 
at  her  without  seeing  she  was  with  child,  if 
she  had  been  walking  along  the  street  ?  If 
she  had  been  walking  along  the  street  at 
Huntingdon,  could  anybody  with  her  have 
seen  she  was  with  child? 

A.  Yes,  and  please  your  Honour,  every- 
body must  see  it. 

Mr.  Garrow — Q.  How  long  have  you  seen 
the  child  at  the  breast  together  ? 

A.  A  good  while ;  as  long  as  children  in 
common  suck. 

Q.  They  are  not  quiet  if  there  is  nothing 
for  them,  are  they  ? 

A.  No,  Sir. 

3Ir.  Garrow. — No,  I  believe  not. 

Mr.  Peck,  the  next  Avitness,  had  been  em- 
ployed a  great  many  years  in  the  county  of 
Huntingdon  as  a  surgeon,  apothecary,  and 
accoucheur,  and  had  attended  Mrs.  Day  in 
her  first  lying  in,  when  she  had  a  hard  labour ; 
but  she  did  not  call  him  in  on  again  be- 
coming pregnant,  assigning  as  a  reason,  that 
she  Avas  not  satisfied  with  his  treatment  of 
her  on  the  former  occasion.  His  examination 
was  continued  as  follows  : — 

Q.  I  dare  say  without  the  least  reason  she 
was  uneasy,  and  she  wished  to  go  to  her 
mother's? 

A.  That  was  what  she  said. 

Q.  Do  you  imagine  she  went  from  home 
upon  a  real  or  pretended  errand  ? 

A.  I  conclude  so. 

Q.  Do  you  remember  the  fact  of  her  going 
from  home  ? 

A.  Yes  ;  she  did. 

Q.  Had  you  conversation  with  Mr.  Day 
upon  the  subject,  either  before  she  went  from 
home,  or  while  she  was  gone? 

A.  More  than  once. 
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Q.  Of  what  nature  was  it  ? 

A.  I  frequently  waited  upon  liim  at  his 
house :  and  I  said  I  had  h)st  a  job  by  Mis. 
Day  going  into  the  country  to  lie  in. 

Q.  Did  lie,  upon  these  occasions,  express 
himself  as  a  man  who  expected  his  wife  to 
lie  in,  or  any  doubts  of  his  wife's  pregnancy  ? 

A.  Never  any  doubts  at  all. 

Q.  Was  the  general  appearance  that  of 
pregnancy  ? 

A.  Yes  ;  it  was. 

Q.  From  the  time  of  her  leaving  the  house, 
did  you  believe  she  was  in  a  state  of  preg- 
nancy ? 

A.  Undoubtedly  I  did. 

Q.  Had  you  any  doubt  of  it? 

A.  Not  the  least,  in  my  own  opinion. 

Q.  How  soon  after  Mrs.  Day  returned  did 
you  see  her  ? 

A.  Perhaps  two  weeks  ;  I  cannot  say  how 
long. 

Q.  Did  you  see  her  child  ? 

A.  Yes,  Sir. 

Q.  My  learned  friend  has  asked  a  witness, 
whether  she  thought  this  lady  would  not 
have  held  out  some  time?  Have  you  never 
known  ladies  make  sad  reckonings  ? 

A.  Sometimes  I  have. 

Q.  So  that  if  a  man  was  supposed  to  be 
jealous,  he  would  be  apt  to  believe  it  was  not 
his  child  ? 

A.  It  is  clear  that  many  people  are  out  of 
their  reckoning  sometimes. 

Q.  Many  weeks  ? 

A.  Sometimes  they  are. 

Q.  After  she  returned,  Sir,  did  you  see 
her  and  her  child  together  ? 

A.  Yes,  Sir. 

Q.  Was  your  opinion  of  her  altered  from 
the  beginning,  or  did  it  still  continue  to 
think  she  had  been  pregnant  ? 

A.  I  continued  to  think  so. 

Q.  Had  she  the  appearance  of  a  woman 
recently  delivered? 

A.  Yes,  Sir. 

Q.  Did  she  give  nurture  to  the  child  ? 

A.  Yes,  Sir;  I  saw  it  attempt  to  suck  ; 
but  I  did  not  see  the  milk  ;  I  am  not  certain 
of  that. 

Q.  I  believe,  except  where  there  is  a 
scarcity,  the  doctor  does  not  usually  see  the 
milk? 


A.  No,  Sir. 

Q.  I  know  a  little  of  those  things ;  I  am 
an  old  woman.  For  liow  long  together  have 
you  seen  the  child  at  the  breast  ?  Have  you 
seen  it  in  the  natural  way  in  wliich  they 
usually  put  the  child  to  tlie  breast  for  the 
purpose  of  nurture  ? 

A.  Sometimes  I  have. 

Q.  Have  you  found  the  child  in  a  state  of 
satisfaction — of  rest — or  in  a  querulous,  un- 
easy state  ? 

A.  That  I  never  observed. 

Q.  Did  you  see  it  made  contented  at  the 
breast  ? 

A.  Yes,  Sir. 

Q.  The  child  was  put  by  the  mother  to 
the  breast ;  it  received  it,  and  did  not  com- 
plain ? 

A.  Yes,  Sir. 

Q.  Did  you  see  it  often  ? 

A.  Not  very  often;  because  I  was  not 
there. 

Q.  I  believe  ladies  do  not  choose  to  put 
the  child  to  the  breast  in  the  presence  of  a 
doctor,  or  any  male  attendant? 

A.  No. 

The  witness  was  then  questioned  as  to  the 
importance  of  the  evidence  given  by  Ann 
Chell,  the  laundress,  but  could  say  nothing, 
upon  that  point.  According  to  his  judgment, 
he  could  not  think  the  child  Mrs.  Day 
brought  home  with  her  could  have  been- 
more  than  two  months  old,  at  the  most, 
though  it  might  have  been  of  that  age.  This 
was  a  matter  as  to  which  persons  in  his  pro- 
fession  could  not  mistake  readily.  Mr.  Peck, 
who  had  been  examined  upon  the  former 
trial,  then  thought  that  the  defendant  bore  a 
resemblance  to  tlie  late  Mr.  Day  ;  and,  al- 
though he  thought  the  resemblance  was  now 
rather  less  than  it  was  thirteen  years  ago,  he 
considered  that  he  was  still  very  like  his 
supposed  father.  We  subjoin  as  much  of 
Mr.  Erskine's  cross-examination  of  this  cu- 
rious sample  of  the  village  surgeons  of  those 
days  as  goes  farther  to  illustrate  the  man  : 
upon  the  point  at  issue  it  cannot  be  said  that 
the  evidence  of  the  doctor  tlirows  any  light 
whatever : — 

Q.  You  are  a  stranger  to  me,  but  you 
appear  to  me  to  be  a  very  rational  man ;  I 
will   ask   you    whether  your   attention  was 
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called  to  tlie  age  of  that  infant? — I  dare  say 
a  skilful  man  looking  at  that  infant,  being 
desired  to  look  at  a  child,  might  guess  at  its 
age;  but  was  your  attention  called  to  that? 

yi.  I  was  called  to  see  the  child. 

Q.  Was  anything  said,  whether  it  was  five 
weeks  old  or  thirteen  weeks? — Was  there  any 
dispute  concerning  its  age  ? 

A.  Not  at  all. 

Q,  You  have  a  great  many  places  to  attend 
at;  how  do  you  recollect  this  that  happened 
so  many  years  ago  ? 

A.  I  have  done,  Sir;  I  have  honestly  given 
my  account  of  what  I  know. 

Mr.  Erskine — Q.  Have  I  said  anything  to 
[make  you]  think  or  suppose  I  doubt  it  ? — 
l)on"t  get  angry  with  me. 

A.  All  I  have  said  is  true. 

Q.  You  have  quite  cured  me  of  civility. — 
Y'ou  are  the  only  man  the  whole  day  I  have 
been  civil  to,  and  you  abuse  me.  Really, 
Mr.  Peck,  do  I  look  angry  ? — I  really  wish  to 
proceed  regularly.  It  is  a  very  grave  cause, 
and  an  important  one ;  I  wish  only  to  put  a 
question  to  you  with  perfect  civility  and  good 
nature  ;  I  dare  say  you  thought  I  meant  to 
be  jocular  with  you :  give  me  leave  to  ask 
jou  whether  your  attention,  a  great  many 
years  ago,  was  particularly  called  to  the  age 
of  this  child? — Whether  anybody  asked — 
"  Pray,  Doctor,  what  is  the  age  of  this 
<;hild  ?•' 

A.  To  be  sure  I  was  not  asked. 

Q.  My  friend  has  asked  you  what  sort  of 
satisfaction  an  infant  has,  or  how  long  he 
would  have  patience,  when  he  does  not  get  at 
the  breast.  Suppose  you  was  to  give  a  child 
three  penny-worth  of  pap,  how  long  do  you 
suppose  it  would  stay  there  ? 

A.  That  I  cannot  answer  ;  my  advice  is  to 
my  patients  to  give  them  no  pap  at  all. 

Q.  Was  there  any  complaint  made  at  the 
time  of  your  unskilfulness  ? 

A.  No,  none  at  all. 

Q.  Did  either  Mr.  Day  or  Mrs.  Day  com- 
plain you  had  not  done  your  duty  towards 
her? 

A.  No,  they  did  not,  that  I  ever  knew  of. 

Q.  Perhaps  you  was  hurt  to  find  that  your 
unskilfulness  had  been  the  cause  of  her  refus- 
ing your  assistance  ? 

A.  Not  in  the  least. 


Q.  How  long  was  it  before  you  heard  the 
cause  (Jf  not  being  permitted  to  attend  her 
again  ? 

A.  When  she  went  into  Staffordshire. 

Q.  You  was  quite  a  stranger  to  that  till 
Mr.  Day  told  you? 

A.  He  did  not  tell  me ;  I  heard  reports ; 
but  I  heard  nothing  from  Mr.  Day  or  Mrs. 
Day  ;  she  was  particularly  anxious  to  lie  in 
in  the  presence  of  her  mother.  I  was  in- 
formed so. 

Mrs.  Elizabeth  Brown,  who  in  the  year 
1775  had  lived  at  Stow,  not  far  from  Worn- 
ditch,  remembered  meeting  with  Mi-s.  Day 
at  a  friend's  at  tea  soon  after  she  returned 
from  Staffordshire,  when  she  suckled  the 
child  in  witness's  presence,  and  it  seemed  to 
swallow  heartily ;  and,  when  the  child  was 
taken  from  the  breast,  she  saw  the  milk  drop. 
In  this  the  witness,  who  had  had  five  children 
of  her  own,  was  positive  she  could  not  be  mis- 
taken. pShe  then  thought  the  child  very  like 
the  late  Mr.  Daj;,  whom  she  knew  very  well, 
and  remarked  that  circumstance  to  Mrs.  Day, 
who  replied,  "  It  is,  Mrs.  Brown." — "  I  have 
seen  the  child  since,"'  continued  the  witness, 
"  and  it  is  as  much  like  Mr.  Day  as  ever  I 
saw  a  child  in  my  life."  She  means,  no 
doubt,  as  ever  she  knew  a  child  like  its 
father  ; — it  might  have  been  as  like  Mr.  Day 
as  any  other  child,  and  yet  not  like  him  at  all. 
On  her  cross-examination,  Mrs.  Brown  was 
asked  if  the  child  was  not  also  a  little  like 
the  mother ;  to  which  she  answered,  "  Little 
like  the  mother  ;  something  the  mother  ;  very 
like  the  father." 

3Tr.  Freeman,  solicitor,  London,  was  then 
called,  to  produce  an  affidavit,  which  was 
read,  in  order  to  show  that  in  a  cause  in- 
stituted by  the  plaintiff  in  1700  against  the 
executors  and  trustees  of  the  late  Mr.  Day, 
for  the  recovery  of  some  money,  the  defendant 
had  been  described  as  Mr.  Day's  son. 

Mrs.  BeaMnont,  the  next  witness,  living  at 
Biggleswade,  remembered  a  child  being 
brought  to  her  in  February,  1776,  by  the  late 
Mr.  Thomas  Day,  attended  by  a  INIr.  Kit- 
chen, now  dead,  and  a  servant,  that  it  might 
be  put  outto  nurse.  The  rest  of  her  examina- 
tion was  as  follows  : — 

Q.  Did  you,  upon  receiving  the  child,  take 
care  of  it  ? 
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^.  Yes,  Sir. 

Q.  You  liad  it  under  your  care  ? 

^.  Yes,  Sir ;  I  remember  it ;  he  lifted  up 
his  hands,  and  said  he  had  got  the  child. 

Q.  He  brought  tlie  child,  in  consequence 
of  the  dillerence  between  him  and  her,  for 
you  to  ta,ke  care  of  it? 

^.  I  put  it  under  the  care  of  a  nurse,  and 
gave  particular  charge  to  take  care  of  it ;  and 
not  to  give  it  to  the  motlier,  because  he  said 
he  was  sure  she  would  come  after  it, 

Q.  Did  Mrs.  Day  afterwards  find  out 
where  it  was  ? 

A.  I  put  the  child  afterwards  to  nurse  ;  in 
about  six  weeks  she  came  to  Biggleswade,  and 
found  the  child. 

Q.  What  was  her  behaviour  and  conduct? 

ui.  She  begged  very  much  of  me  to  let  her 
have  the  child,  and  1  told  her  it  was  placed 
with  me,  and  I  was  to  let  no  person  have  it ; 
and  she  said,  could  I  be  so  cruel  to  deny  her 
own  child  of  her  own  body  ? — I  said  I  could 
not  do  it. 

Q.  She  did  not  leave  your  house  ? 

A.  She  begged,  in  a  very  violent  manner, 
to  let  her  have  the  child ;  she  could  not  con- 
tain herself ;  she  would  not  care  if  she  went 
a  begging  with  it. 

Q.  Could  you  get  rid  of  her  without  send- 
ing for  Mr.  Day  ? 

^.  She  said,  if  I  did  not  let  her  have  the 
child  I  must  keep  her  ;  I  said,  "  I  cannot 
bear  that ;  I  must  turn  you  out ;  I  must  and 
will."  I  believe  that  might  be  a  couple  of 
hours ;  then  Mr.  Day  was  sent  for,  I  believe 
for  fear  Mrs.  Day  should  take  the  child. 
Mr.  Day  got  a  post-chaise ;  when  Mr.  Day 
came,  she  says,  "  I  have  found  my  child ;" 
says  he,  "  You  have  so  ;"  says  she,  "  Then  1 
will  never  loose  him  ;"  and  the  next  morning 
he  returned  in  a  post-chaise,  and  he  took  the 
child  and  nurse  with  him  ;  she  run  by  the 
post-chaise,  and  hung  on  the  chaise ;  she 
hung  on  tlie  wheel  of  tlie  chaise  when  the 
child  was  going  away.  Mr.  Day  would  not 
let  her  have  it  nor  go  with  him. 

Q.  Soon  after  that  Mrs.  Day  was  dis- 
ordered in  her  senses  ;  was  not  she  ? 

A.  I  did  not  see  her  much. 

Jury — Her  love  was  so  great  for  the  child  ? 

A.  I  cannot  say  whether  she  was  in  her 
senses  or  not. 


On  her  cross-examination,  tlie  witness 
stated  that  Mr.  Day  said  Mrs.  Day  should 
neither  have  anything  to  do  with  the  cliild 
in  his  lifetime  nor  after,  for  he  would  put  it 
out  of  her  power.  Mrs.  Day,  liowever,  the 
witness  added,  went  back  again  to  her  hus- 
band after  tliat. 

Ann  Cohiirne  had  received  the  defendant 
to  nurse  hi  the  year  1776,  from  Mr.  Heau- 
mont,  at  which  time  he  was  a  child  of  about 
thirteen  weeks  old.  After  about  six  weeks, 
Mrs.  Day  came  to  her  one  evening,  and  asked 
her  if  she  had  not  a  nurse-child.  "  I  Avas 
rocking  it  in  the  cradle,"  contirmes  the  wit- 
ness ;  "  she  said.  This  is  my  cliild  ; — 
Tommy  Day,  Tommy  Day,  my  dear  boy  !  . . 
Let  me  have  the  child.  1  answered,  I 
cannot.  I  directly  sent  for  Mr.  Beaumont, 
and  she  said,  I  have  found  my  child ;  I  will 
never  leave  it  more."  Witness's  husband 
was  then  sent  for,  and  Mr.  Day  came  and 
took  the  child  away  with  him  to  Kimbolton  ; 
but  lie  aftenvards  brought  it  back  again,  when 
it  remained  in  witness's  charge  for  upwards 
of  a  year. 

Mr.  Mackie,  who  liad  practised  as  a  sur- 
geon, apothecary,  and  man-midwife,  was 
called  merely  to  speak  to  tlie  possibility  of 
mistaking  a  child  of  fourteen  or  fifteen  weeks 
old  for  one  of  only  five  or  six.  He  said  that 
in  healthy  children  there  was  certainly  a 
difference  so  apparent,  that  he  should  rather 
think  a  person  could  not  very  well  mistake 
the  one  age  for  the  other:  it  consisted  in  the 
child  of  fifteen  weeks  being  larger  and  be- 
ginning to  take  notice,  and  showing  alto- 
gether more  activity.  Children  of  five  or 
six  weeks  old,  this  witness  declared,  seldom 
stir.  On  his  cross-examinatiojj^  however, 
Mr.  Mackie  admitted  that  even  a  sensible 
and  exj^erienced  man,  if  his  attention  was 
not  particularly  called  to  the  point,  might 
fall  into  a  mistake  about  the  age  of  a  youn<' 
child. 

Two  or  three  witnesses  were  then  brought 
forward  to  prove  the  resemblance  of  the  de- 
fendant to  the  late  Mr.  Thomas  Day,  his 
supposed  father.  Mr.  Feasey  had  always 
considered  him  to  resemble  the  late  Mr.  Day 
very  much.  Mr.  Hunt  did  not  remember 
ever  observing  a  stronger  resemblance  between 
a  parent  and  child  in  his  life  than  the  de- 
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fendant  bore  to  the  late  Mr.  Day  when  he 
saw  him  at  the  former  trial,  thirteen  years 
ago;  and  he  considered  that  it  still  remained 
equally  strong.  The  following  is  the  exa- 
mination of  the  last  witness,  Mr.  Perkins : — 

Mr.  Sergeant  Le  Blanc — Q.  Were  you  ac- 
quainted with  the  late  Mr.  Thomas  Day? 

A.  I  was,  Sir. 

Q.  Do  you  know  the  present  Thomas  Day  ? 

A.  The  first  time  I  ever  saw  him  was  when 
he  was  defendant  in  this  court. 

Q.  At  that  time  did  he  make  any  im- 
pression on  you  ? 

A.  A  very  strong  one;  almost  an  irresistible 
one. 

Q.  In  what  respect  f 

A.  As  the  likeness  of  his  father. 

Q.  Do  you  know  him  nowV 

A.  I  have  not  seen  him  till  lately  ;  and  the 
impression  remains  indelible  as  matter  of 
opinion. 

Q.  Do  you  mean  to  communicate  that,  in 
your  judgment,  you  had  no  doubt  about  it 
as  to  its  being  a  strong  likeness  ? 

A.  Yes,  Sir. 

Mr.  Erskine — Q.  Did  you  know  Mrs.  Day  ? 

A.  I  did. 

Q.  Was  he  like  her? 

A.  I  cannot  bring  that  so  much  to  my  re- 
collection— Mr.  Day  was  a  remarkable  per- 
son— that  makes  a  more  strong  impression 
than  Mrs.  Day. 

The  case  for  the  defence  being  closed,  Mr. 
Erskine  now  rose,  at  midnight,  to  reply  to  the 
evidence  by  which  it  had  been  supported. 
His  address,  the  complete  report  of  which  tills 
above  tliirty  pages,  was  one  of  eminent  in- 
genuity and  force,  and  expressed  in  every 
sentence — in  which  respect  it  presented  a 
remarkable  contrast  to  the  acute  but  cold 
and  cautious  argument  of  Mr.  Sergeant  Le 
Blanc — the  entire  and  headlong  conviction 
with  which  the  great  advocate  threw  himself 
into  his  clienfs  case. 

"  Gentlemen  of  the  jury,"  he  began, ''  I  have 
passed  the  day  mider  many  anxious  sensations; 
and  I  am  not  sure  that  it  may  not  be  a  lesson 
to  me  to  be  contented  witli  tlie  ordinary  prac- 
tice of  tlie  profession,  and  to  be  thankful  for  the 
ordinary  means  of  providing  for  my  family 
without  any  extraordinary  inconvenience  or 


fatigue;  and  I  wished  my  learned  friend 
might  be  prevailed  upon  to  take  the  same 
lesson  along  with  him  also,  instead  of  affect- 
ing our  sensibilities  and  impairing  our  con- 
stitutions by  rurming  about  the  country  as 
important  causes  may  arise. 

"  Stranger  here  to  all  of  you,  except  to  my 
friends  who  sit  around  me,  I  said  in  the 
morning  that  I  might  safely  appeal  to  them, 
whether  they  thought  me  capable  of  feeling 
any  triumph  or  gratification  in  being  engaged 
in  such  a  cause,  though,  even  then,  it  must 
have  been  believed  that  it  most  probably 
would  be  successful ;  but  what  must  be  my 
opinion  now,  when  the  case  has  closed,  and 
closed  without  receiving  any  answer  which 
can  possibly  remove  me  from  the  irresistible 
claim  of  demanding  your  verdict,  as  you 
value  the  sacred  obligations  of  your  oaths, 
or  the  pure  administration  of  justice,  by 
which  alone  your  own  inheritances  can  be 
protected  ?" 

After  some  observations  on  the  nature  of 
moral  evidence,  which,  he  stated,  always  in- 
volved a  balance  of  probabilities,  though  in 
this  instance,  he  contended,  the  answer  which 
had  been  set  up  to  the  case  of  the  plaintiff 
might  be  said  to  weigh  absolutely  nothing 
against  it,  the  learned  counsel  went  on : — 
"  Gentlemen,  the  defendant  in  this  case  has 
had  every  possible  protection — he  has  been 
defended  by  the  most  skilful  and  ablest  ad- 
vocate, with  the  advantage  besides  of  his 
having  been  counsel  in  the  former  cause.  It 
is  painful  to  speak  of  him  when  he  is  present, 
yet  I  cannot  avoid  it,  because  it  is  a  duty  I 
owe  to  the  plaintiff"  whom  I  represent,  and  I 
am  bound  therefore  to  say  that  nothing  has 
been  omitted  which  could  in  any  manner 
support  or  illustrate  the  defence;  he  could 
not  indeed  have  found  any  gentleman  in  our 
courts  of  justice  more  eminently  possessed  of 
talents  to  defend  him, — above  all,  on  an  oc- 
casion which  called  for  the  exercise  of  sound 
discretion  and  the  grasp  of  a  large  compre- 
hensive mind  :  yet  in  the  hands  of  this  shrewd 
and  eloquent  counsel,  the  day  has  been  spent, 
and  the  hour  of  rest  come  round  again, 
(though  we  cannot  enjoy  it)  without  the 
slightest  inroad  on  the  plaintiff's  case — so 
much  so,  that  I  now  pledge  myself  to  show 
you,  that  not  one  observation  has  fallen  from 
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him  which  leads  even  to  the  suspicion  of 
any  conspiracy  existing  amongst  our  witnesses, 
or  that  has  involved  any  one  of  them  in  any 
falsehood  or  contradiction  whatsoever. 

"The  defendant  has  also  had  the  advantage, 
from  a  distant  quarter,  of  tlie  talents  of 
another  gentleman,  a  friend  of  mine,  whom 
I  have  long  greatly  respected,  and  who  cer- 
tainly lias  no  competitor  in  the  able  and 
dexterous  manner  by  which  he  has  been  so 
often  successful  in  extorting  the  truth  from 
corrupt  witnesses,  however  unwilling  to  dis- 
close it ;  yet  I  have^  seen  him  to-day,  as  it 
were,  bowed  down  and  shackled  ;  and,  after 
rising  for  a  vigorous  examination,  retiring 
from  the  testimony  of  Mrs.  Harris,  the  main 
engine  of  our  cause,  without  obtaining  a 
single  contradiction,  or  casting  even  a  shade 
of  doubt  upon  anything  she  swore  to  :  and 
the  same  observation  applies  equally  to  the 
conclusive  evidence  of  the  witness  Osborne, 
whom  he  also  cross-examined.  Do  not  ima- 
gine me  to  be  meaning  to  say  that  my  learned 
friend  fell  short  of  his  usual  powers,  and  failed 
on  that  account  in  the  examination  of  these 
women.  Quite  the  contrary — No,  no,  gentle- 
men— quite  the  contrary.  Nobody  can  know 
him  so  well  as  I  do,  who  have  had  so  often 
to  conflict  with  him,  and  still  oftener  have 
had  his  valuable  assistance ;  and  in  both 
instances  I  have  always  found  him  as  re- 
markable for  his  discretion  when  successful 
exertion  became  impossible,  as  for  his  seem- 
ingly hazardous  boldness  when  he  was  per- 
fectly certain  of  his  ground ;  and  he  was 
always  sure  to  know  it,  not  only  from  an 
acute  attention  to  every  branch  of  the  evi- 
dence, but  from  an  enlightened  view  of  all 
the  principles  which  were  to  govern  and  sup- 
port the  cause.  After  this,  which  is  nothing 
beyond  the  truth,  I  surely  may  safely  assert, 
that,  when  no  kind  of  impression  could  be 
made,  even  by  him,  upon  either  of  these  wit- 
nesses, they  were  invulnerable,  from  the 
firmness  and  artless  simplicity  of  truth." 

Mr.  Erskine  then  proceeded  to  examine 
the  several  objections  that  had  been  made  by 
the  opposite  side  to  the  case  of  the  plaintitt'. 
His  learned  friend  had  cautioned  them  against 
relying  upon  the  recollections  of  the  witnesses 
as  to  events  of  so  recent  a  date;  yet  in  the 
very  same  breath  he  had  called  upon  them 


to  confide  in  the  impressions  of  his  own  wit- 
nesses as  to  ^whether  the  child  Mrs.  Day 
brought  home  with  her  two  and  twenty  years 
ago  was  then  five  or  tifteen  weeks  old.j.  As 
nothing  in  the  world  turned  upon  this  point 
at  the  time,  the  mother's  delivery  being  then 
not  questioned,  it  was  incredible  that  the 
attention  of  the  witnesses  could  have  been 
led  to  the  circumstance,  or  that,  such  bein^ 
the  case,  they  could  now  speak  to  it  by  at- 
tempting to  carry  back  their  memories  to  the 
appearance  of  the  child.  On  the  other  hand, 
if  tlie  case  of  the  plaintiff  had  been  contrivecl 
or  got  up  for  any  purposes  of  imposition, 
would  it  not  have  been  easy  to  have  given  to 
Ann  Osborne's  delivery  the  same  date,  of  the 
18th  of  January,  which  Mrs.  Day  had  sworn 
to  as  that  of  her  own  pretended  delivery  on 
the  former  trial  i  As  for  the  apparent  preg- 
nancy of  Mrs.  Day  when  she  left  her  hus- 
band's house,  of  course,  when  she  meditated 
the  fraud  now  imputed  to  her,  she  would 
take  the  necessary  and  obvious  means  of 
concealing  her  design.  And  after  her  return 
it  was  equally  incumbent  upon  her  to  pretend 
to  suckle  the  child  ;  but  which  of  the  medi- 
cal or  other  witnesses  to  this  fact  had  had 
or  could  have  had  any  opportunity  of  ex- 
amining whether  the  suckling  was  really 
more  than  a  mere  pretence '?  Then,  the 
death  of  Mrs.  Day  had  been  lamented  on 
the  opposite  side.  "  Good  God !  gentlemen," 
exclaimed  Mr.  Erskine,  "  how  is  it  possible 
to  set  up  that  as  a  loss  to  them,  which  is  an 
irreparable  disadvantage  to  tis  ?  Had  she 
been  living  and  re-sworn  to  support  her  for- 
mer testimony,  should  I  not  have  reminded 
her  of  Comes  and  Rutter,and  led  her  through 
the  whole  scene  of  her  search  after  the  chil- 
dren, as  we  have  proved  it  beyond  the  shadow 
of  a  doubt,  and  in  which  examination,  under 
the  inevitable  pains  of  perjury,  she  must  have 
encountered  the  positive  oaths  of  so  many 
witnesses,  exposing  at  every  step  the  disgusting 
falsehood  of  her  testimony  in  1784  V  But 
now  that  she  is  in  her  grave  (though  the 
learned  Serjeant  affects  to  lament  it),  all  this 
/  am  cut  off  from,  whilst  ihei/  might  have 
had  the  full  possession  of  every  syllable  she 
had  sworn  to,  the  same  as  if  she  were  alive, 
without  the  peril  of  her  being  cross-examined 
and  palpably  forsworn."  Little  remained  "in 
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the  address  of  as  able  a  man  as  the  profession 
ever  bred  "  but  Mrs.  Day's  distraction,  as  it 
was  called,  when  the  child  was  taken  from  her; 
but  this  again  was  merely  another  part  of  the 
character  she  had  to  act.  As  for  the  affidavit 
in  chancery,  in  which  the  defendant  was 
styled  the  son  of  the  late  Mr.  Thomas  Day, 
that  was  only  a  matter  of  necessary  form  ;  he 
appealed  to  the  learned  judge,  whether,  as  the 
defendant  was  in  possession,  the  affidavit  could 
have  been  drawn  up  in  any  other  way,  even  if 
an  angel  from  heaven  had  revealed  his  suppo- 
sititious birth.  Lastly,  the  objection  arising 
from  the  length  of  time  that  had  been  suffered 
to  elapse  before  bringing  the  action  was 
equally  futile  :  there  was  such  a  mass  of  evi- 
dence to  be  collected  at  a  very  great  expense, 
that  it  was  impossible  to  propose  another  trial 
with  effect  to  the  suffering  creditors  of  an 
insolvent  estate. 

On  the  whole,  no  impression  whatever  had 
been  made  on  the  plaintlft''s  case  by  any- 
thing that  had  been  set  up  against  it.  "  W 
the  cause  were  my  own,"  said  Erskine,  "  I 
should  therefore  rest  here,  but  as  counsel  for 
another  I  must  drag  on."  Before,  however, 
he  began  to  sum  up  the  evidence  for  the 
plaintiff',  he  could  not  but  again  express  his 
feelings  for  the  defendant.  "  Relying,"  said 
the  learned  counsel,  "  upon  the  justice, 
which,  in  despite  of  every  feeling,  you  are 
bound  by  your  oaths  to  administer,  I  pray 
God  to  bless  him  with  strength  of  mind  to 
support  his  change  of  condition  with  forti- 
tude and  resignation,  remembering  that  it 
was  brought  about  by  no  fault  of  his,  and 
that  it  is  far  better  that  he  as  an  individual 
should  suffer  by  your  righteous  verdict,  than 
that  it  should  be  given  in  his  favour,  in  utter 
defiance  of  every  rule  and  principle  of  law." 

If  the  question  had  been  of  a  robbery  in- 
stead of  a  fraud,  could  any  case  of  conviction 
have  been  made  more  clear,  or  have  been  met 
by  a  more  futile  defence?  Among  other 
things,  why  was  not  Mrs.  Day's  mother  ex- 
amined, for  the  defence,  either  at  the  present  or 
the  former  trial  ?  Although  now  disabled  by 
age  and  infirmity  from  attending  in  person, 
the  Court  of  King's  Bench,  if  applied  to, 
would  have  directed  her  to  be  examined  upon 
interrogatories,  and  her  evidence  might  have 
been  read  just  the  same  as  if  she  had  been  pre- 


sent. Why  was  she  not  called  upon  to  sup- 
port the  case  of  the  defendant,  alleged  to  be 
her  own  grandson,  in  whose  behalf  she  must 
feel  deeply  interested  from  the  strong  instinct 
of  natural  afiection  ?  If  there  was  the  least 
colour  for  charging  the  various  Staffordshire 
witnesses,  unknown  to  Mrs.  Day  and  to  each 
other,  who  had  sworn  she  presented,  when 
there,  no  appearance  of  pregnane}',  with  being 
in  a  conspiracy  against  her,  why  not  have 
obtained  the  evidence  of  her  mother,  which 
on  that  subject  must  in  one  way  or  the  other 
have  been  absolutely  conclusive  1  "And  I 
should  further,"  continued  the  learned  coun- 
sel, "  wish  to  learn  what  earthquake  or  con- 
vulsion of  nature  has  taken  place  in  Stafford- 
shire, that  there  should  not  be  found  any  one 
person  in  tlie  whole  of  that  county  who  saw 
her  there  in  a  pregnant  condition,  though  she 
appeared  so  at  home '?  I  did  not  cross-ex- 
amine these  Avitnesses,  because  their  evi- 
dence in  that  respect  might  be  the  truth,  and 
amounted  indeed  (for  the  reasons  I  have  just 
given  you)  to  no  contradiction  whatsoever. 

"What  then  is  the  defendant's  condition  on 
this  part  of  the  case,  and  what  can  his  learned 
counsel  expect  from  it,  who  in  his  wisdom 
speaks,  and  who  in  his  silence  is  equally  pru- 
dent? and  what  can  be  said  for  the  intelli- 
gent solicitor,  whose  abilities  are  well  known, 
if  any  such  witnesses  to  her  pregnancy  ex- 
isted during  her  absence?  Whilst  on  the  other 
hand,  the  whole  body  of  the  plaintiff's  evi- 
dence, exhibiting  not  merely  an  appearance, 
but  a  conduct  utterly  irreconcileable  with 
such  a  condition,  remains  invincibly  unop- 
posed. No  fewer  than  six  witnesses  have 
sworn  that  they  frequently  saw  Mrs.  Day  at 
Leigh,  not  only  without  the  slightest  appear- 
ance, but  without  any  declaration  of  being 
pregnant,  though,  when  at  home,  her  avowed 
object  for  going  there  was  to  be  delivered  at 
her  father's  house.  One  of  these  witnesses 
is  her  own  brother,  whose  life  and  conversation 
must  have  been  well  known  to  them  if  he 
had  been  unworthy  of  credit,  and  who  must 
have  been  dead  to  every  natural  feeling,  as 
well  as  to  every  principle  of  humanity,  if  he 
came  here,  without  a  motive  which  can  be  as- 
cribed to  him,  to  destroy  the  blood  and  issue 
of  his  own  sister,  although  no  quarrel  or 
difference   between    them  has  been  ever  al- 
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leged,  nor  his  character  in  any  manner  im- 
peached." 

Having  next  commented  on  the  facts 
proved  in  evidence,  of  Mrs.  Day  having  stood 
godmother  to  a  child  only  four  days  after  her 
pretended  delivery  on  the  IStli  of  January, 
and  of  the  attempt  she  made  about  this  very 
time  to  obtain  possession  of  tlie  child  of 
another  woman,  Betty  Rawlins,  Mr.  Erskine 
proceeded;  "  Do  these  two  facts,  then,  exist, 
or  do  they  not  ?  Gentlemen,  I  exjiect  your 
answer  in  your  verdict,  as  men  of  honour, 
answerable  for  its  truth.  Remember  that  it 
may  be  your  own  turns,  one  day  or  other,  to 
be  yourselves  in  the  same  situation  as  the 
plaintiti",  and  that  your  inheritances  and  re- 
putations may  have  to  stand  or  fall  by  the  sup- 
port of  far  less  evidence  than  you  have  been 
unaccountably  desired  to  reject.  A  kind  of 
attempt  has  indeed  been  made  to  seduce  you 
from  impartial  justice.  There  is  silence  now, 
but  in  the  morning  our  proceedings  were  a  little 
disturbed.  The  irregularities  of  the  English 
populace  always  spring  from  feelings  that  are 
honest  and  virtuous,  but,  from  the  veiy 
nature  of  tilings,  proceeding  often  irom  the 
assumption  of  facts  that  are  dangerously  mis- 
taken or  misunderstood ;  and  courts  of  justice, 
above  all  other  tribunals  of  government, 
must  beware  how  they  suft'er  their  enlight- 
ened judgments  to  be  swayed  by  the  wishes 
or  expectations  of  ignorance  and  folly.  The 
scales  of  justice  must  be  held  even,  or  the 
country  is  undone." 

Returning  to  the  evidence,  tlie  learned 
counsel  remarked  tliat  Mrs.  Day's  emotion, 
whether  pretended  or  real,  when  the  defendant 
was  taken  from  her  by  her  husband,  no  more 
proved  her  to  be  the  mother  of  the  defendant 
tlian  did  the  anger  she  showed  when  she  was 
compelled  to  restore  Elizabeth  Rawlins's 
child  prove  her  to  be  the  mother  of  that 
child.  He  then  commented  on  the  complete 
abandonment  by  the  other  side  of  the  story  of 
Mrs.  Day's  delivery  on  the  18th  of  January, 
as  sworn  to  by  herself  and  by  two  witnesses 
whom  she  brought  forward  at  the  former 
trial,  in  their  declining  either  to  read  the 
evidence  to  that  ell'ect  then  given,  or  again  to 
put  Cornes  and  Rutter,  though  still  living,  in 
the  witness-box.  "This  conduct,''  he  said, 
"  I  repeat,  amounts  to  a  positive  and  formal 


admission,  tliat  the  former  jury  were  imposed 
upon  by  Mrs.  Day  in  1784  :  and  that  Comes 
and  Rutter,  the  only  persons  swoni  by  her  to 
have  been  present  at  tlie  delivery,  were  sub' 
orned  to  support  the  imposition.  If  therefore 
there  was  any  delivery  at  all,  some  time  and 
place  must  now  be  assigned  for  it,  thougli  in 
direct  contradiction  to  her  former  testimony  ; 
yet  tlie  evidence  has  closed  without  any  new 
assignment  of  either,  nor  has  any  tune  or 
place  for  the  defendant's  birth  been  even  in 
statement  attempted  to  be  assumed.  I  can- 
not therefore  vinderstand,  nor  even  form  tlie 
most  distant  idea  how  his  legitimacy  can  be 
supported,  when  even  the  support  of  his  own 
mother  has  been  withdrawn  from  it  (the 
father  being  an  utter  stranger  to  the  whole 
transaction),  and  when  tlie  testimony  of  the 
only  witnesses  sworn  to  have  been  present 
when  he  was  bom  is  abandoned  also,  and 
abandoned  from  necessity,  as  manifestly  and 
untenably  false.  I  have  now  therefore  a 
right,  I  should  think,  to  ask  when  and  where 
and  in  whose  presence  you  are  now  to  believe 
that  this  delivery  took  place  ?"'  It  was  ad- 
mitted that  she  had  not  been  delivered  at  her 
mother's.  The  time  she  left  Leigh  on  her 
father's  horse  fell  in  precisely  with  the  evi- 
dence of  Mrs.  Harris,  who  met  her  at 
Stafford  Market  on  the  11th  of  February. 
That  again  exactly  tallied  with,  and  was 
confirmed  by,  the  evidence  of  Sarah  Hol- 
lander, and  the  entry  made  by  her  brother  in 
his  Bible.  The  very  want  of  a  perfect  agree- 
ment among  the  witnesses  as  to  a  iew  minor 
points  went  to  establish  the  truth  of  this  tes- 
timony, and  to  prove  that  they  were  not  In  a 
conspiracy  with  one  another.  The  long  and 
important  statement  made  by  Mrs.  Harris  was 
corroborated  in  every  part  of  it  by  the  examin- 
ation of  the  several  women  from  whom  Mrs. 
Day  had  procured  or  sought  to  procure 
children.  And  as  for  Mrs.  Harris  herseltj 
notwithstanding  Mr.  Gan-ow's  most  able  and 
prudent  cross-examination  of  her,  "  she  stood 
so  unimpeached  and  unmoved,  that  Mr. 
Sergeant  Le  Blanc  could  not  make  a  single 
observation  to  bring  any  part  of  her  testimony 
even  into  doubt  or  question."  The  credit  of 
Mary  Rowe  had  indeed  seemed  for  a  moment 
to  be  impeached  out  of  her  own  mouth ; 
but  it  was  found  that  this  all  arose  from 
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a  word  she  used  having  been  misappre- 
hended— that  when  she  was  supposed  to 
have  said  the  next  week,  she  had  really- 
said  the  next  wake.  From  this  woman  Mrs. 
Day  appeared  to  have  gone  to  Wolverhamp- 
ton on  the  20th  of  February,  without  either 
having  or  pretending  to  have  any  infant  of 
her  own,  although,  according  to  the  story 
she  told  at  the  last  trial,  she  had  been  de- 
livered a  month  before,  "  Here,"  said  Mr. 
Erskine,  "  let  me  pause  again  for  a  moment. 
Is  it  true  that  she  went  at  this  time  to 
Wolverhampton  ? — If  she  did  not,  I  abandon 
the  cause.  Can  it  possibly  be  denied  or 
brought  into  doubt  or  question,  that  a  child 
was  brought  to  her  from  the  workhouse  to 
the  inn  at  that  place ;  or  that  the  repentant 
mother  applied  to  John  Dace  to  obtain  a 
warrant  from  a  magistrate  to  reclaim  it? 
From  the  singular  occurrence  that  this 
warrant  is  still  extant,  so  as  to  have  been 
brought  before  you,  I  surely  have  a  stronger 
right -to  trace  the  finger  of  Heaven  than  Mr. 
Serjeant  Le  Blanc :  since,  if  Providence  ever 
distinctly  presides  over  the  destinies  or  in- 
terests of  mankind,  the  preservation  of  this 
little  scrap  of  paper,  which  might  so  probably 
have  been  swept  away,  seems  to  support  the 
presumption  of  Divine  protection.  This 
warrant  is  proved  to  have  been  executed  by 
Horton,  the  constable  of  Bloxwich,  in  the 
presence  of  Dace,  and  Mrs.  Harris  being 
obliged  to  give  it  up.  The  poor  blind  man 
who  was  led  into  court,  told  you,  without  a 
possible  motive  for  falsehood,  that,  before  God 
deprived  him  of  his  sight,  he  went  over  and 
saw  the  child  delivered  back  to  the  mother. 
This  most  important  fact  is  therefore  fixed  as 
fate,  unless  you  can  venture  to  pronounce, 
against  the  evidence,  though  without  any- 
thing to  oppose  it,  that  the  warrant  is  a 
forgery,  and  not  the  act  of  the  magistrate 
whose  hand-writing  it  is  proved  to  be ;  and 
if  this  warrant  was  actually  issued  by  the 
magistrate,  and  delivered  by  Dace  to  Horton, 
what  possible  conspiracy  can  be  taken  to  exist 
between  those  two  people  to  support  a  cause 
not  then  existing  nor  thought  of  V — an  obser- 
vation which  equally  applies  to  the  other 
witnesses  by  whose  oaths  it  is  supported.  If 
I  can  be  charged,  therefore,  as  the  advocate 
of  a  conspiracy,  1   desire  at  least  to  be  in- 


formed of  the  scope  of  my  offence.  I  wish 
my  learned  friends  had  told  me,  how  much 
of  my  evidence  they  admitted  to  be  the  truth, 
and  how  much  of  it  they  charged  to  be  in- 
vention, and  that  they  had  furnished  you 
also  with  some  kind  of  clue  to  distinguish 
the  one  from  the  other." 

Having  then  shortly  noticed  the  evidence 
of  Woolley  and  some  of  the  other  witnesses, 
the  learned  counsel  at  last  came  to  that  of 
Ann  Stokes,  or  Osborne,  herself: — "When 
Mrs.  Osborne  was  presented  for  examination, 
I  could  perceive  my  learned  friend  muster- 
ing all  his  sti-ength  to  overcome  the  diffi- 
culties he  had  to  encounter;  and  I  may 
safely  assert  that  the  veracity  of  testimony 
never  stood  more  triumphant;  because  it 
never  was  exposed  to  a  greater  or  more 
dangerous  temptation.  Nothing,  from  the 
constitution  perhaps  of  human  nature,  and 
certainly  from  the  customs  of  the  world,  is 
60  universally  predominant  in  women  as  a 
sense  of  shame  (however  they  may  have  fallen 
off  from  female  virtue),  which  makes  it  the 
very  last  thing  they  can  be  brought  to  confess 
under  the  pressure  of  conscience  in  a  court  of 
justice,  and  the  law  protects  every  witness 
from  so  painful  an  exposure.  I  was  therefore 
clearly  entitled  to  resist  that  part  of  her  ex- 
amination ;  but  I  pursued  a  different  course ; 
I  was  resolved  you  should  be  convinced  that 
I  apprehended  nothing  which  could  over- 
shadow the  unassailable  truth  of  what  she 
had  sworn.  It  was  plain  that  my  learned 
friend  was  with  great  skill  opposing  her 
testimony  by  a  double  assault  upon  it,  either 
by  disparaging  her  as  unchaste,  even  after 
marriage,  or  by  discrediting  her  by  fencing 
with  liim  to  conceal  it :  but  when  the  ques- 
tion in  a  particular  instance  was  put  home  to 
her,  Mrs.  Osborne  must  forgive  me  for  re- 
minding 5'^ou,  that  she  more  than  once  said, 
'  /  will  not  swear  to  it.''  She  went  as  far  as 
she  could  to  save  her  conscience  and  reputa- 
tion together;  but  being  compelled  by  my 
waiver  of  the  objection  to  sacrifice  the 
one  or  the  other,  she  triumphed  over  every 
attack  which  could  be  made  on  what  she  had 
sworn,  by  refusing  to  deny  upon  her  oath 
what  she  must  have  secretly  known  to  be  the 
truth.  I  contend,  therefore,  that  her  credit, 
thus  exposed  to  so  hazardous  a  temptation  to 
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falsehood,  is  so  unconquerably  confirmed,  ! 
that  if,  notwithstanding  her  positive  oath  that 
she  was  tlie  mother  of  the  defendant,  sup- 
ported as  the  fact  is  by  so  many  collateral 
and  irresistible  proofs,  you  should  refuse  your 
belief  of  it,  there  could  be  no  security  for  any 
human  right ;  because  what  you  did,  other 
juries  might  do  also." 

In  short,  the  oidy  refuge  that  any  mind 
could  have  from  the  facts  which  had  been 
brought  before  them  was  in  supposing  that 
the  woman  mentioned  in  the  concurring  evi- 
dence of  so  many  witnesses,  to  whom  it  was 
impossible  to  impute  conspiracy,  was  not  Mrs. 
Day  at  all.  But  her  identity  was  completely 
established.  Then,  continued  Erskine,  "  Gen- 
tlemen, against  this  unexampled  mass  of  in- 
separable and  unsuspected  facts,  what  pos- 
sible defence  could  have  been  made  ?  The 
talents  of  an  angel  must  have  sunk  under 
them.  If  she  never  obtained  the  child  of  her 
brother  by  Rawlins,  how  came  the  magis- 
trate's warrant  to  have  been  issued  to  reclaim 
it  ?  or  that  of  the  other  magistrate,  who  took 
the  child  of  Hollander  from  Mrs.  Harris? — 
And  how  came  the  corresponding  register  of 
births  and  baptisms  to  have  supported  by 
written  testimony  the  oaths  of  so  many  wit- 
nesses ?  Can  the  whole  of  this  be  disposed 
of  without  proof,  by  simply  saying  it  is  a  lie  ? 
You  must  know  and  feel,  gentlemen,  that 
you  cannot  so  dispose  of  it,  wlien  bound  by 
the  oaths  you  have  taken ;  and  if,  on  the  con- 
trary, yoii  cannot  but  believe  that  all  these 
facts  existed,  and  are  judicially  bound  to  act 
upon  that  belief,  is  there  anything  surprising 
in  what  followed,  when  she  came  home  with 
this  supposititious  child  ?  Could  she  do  other- 
wise than  support  by  all  the  appearances  in 
her  power  the  fraud  she  had  committed? 
Could  she  do  otherwise  than  appear  to  give  it 
suck?  And  what  greater  abvise  of  time  and 
patience  tlian  the  gossip  at  this  distance  of 
time  about  its  apparent  age?  That  there 
may  be  differences  of  growth  in  tlie  earliest 
stages  of  infancy,  from  the  different  conditions 
of  parents,  or  the  different  natures  or  healths 
of  infants,  is  a  matter  of  fact  or  philosophy 
which  I  am  not  qualified  to  discuss.  I  have 
a  great  many  children  of  my  own,  and  have 
seen  as  much  of  them  as  most  parents  do ; 
but  my  observation  never  went,  nor  possibly 


could  ever  be  attracted,  by  circumstances 
quite  irrelevant,  and  which  were  equally  so 
liere  ;  for  how,  when  there  was  no  dispute  re- 
garding this  infant,  nor  any  fraud  at  that  time 
suspected — how,  I  say,  could  tlie  attention 
have  been  drawn  to  such  distinctions,  so  as  to 
be  treasured  up  in  the  memory  for  fourteen 
or  fifteen  years  ?  But  I  am  unwilling  to  im- 
jmte  perjury,  though  the  example  has  been 
set  me  ;  and  I  can  have  no  kind  of  objection 
to  suppose  that  such  observations  may  have 
been  made,  or  to  admit  also  that,  su])ported 
by  the  reputation  of  parents,  they  would  be 
sufficient  to  support  legitimacy  in  an  ordinary 
case — but,  good  God!  gentlemen,  how  can 
it  have  any  possible  application  to  support 
it  against  the  immense  body  of  uncontradicted 
evidence  of  a  fraudulent  procurement  of  the 
very  child  wliose  legitimacy  is  the  question 
to  be  tried?  It  is  evident  that  such  circum- 
stances cannot  weigh  even  a  featlier  in  the 
scale.  It  is  always  the  office  of  a  jury  upon 
trials  to  decide  which  scale  preponderates, 
but  here  there  is  no  balance  at  all." 

The  learned  counsel  concluded  his  address 
by  briefly  adverting  to  the  only  two  points 
he  had  not  noticed.  First,  as  to  the  resem- 
blance the  defendant  was  affirmed  to  bear  to 
the  late  Mr.  Day :  why,  he  had  been  in- 
structed to  call  witnesses  who  would  prove 
that  he  strongly  resembled  Mrs.  Osborne, 
but  he  had  altogether  rejected  that  kind  of 
proof.  It  would  be  the  most  dangerous  of 
all  things  to  act  upon  such  fancies  in  a  court 
of  justice,  or  to  make  any  man's  estate  depend 
upon  what  might  be  so  purely  an  accidental 
circumstance  as  his  personal  resemblance  to 
somebody  else,  whether  imaginary  or  ever  so 
real.  Children,  as  everybody  knows,  some=- 
times  resembled  the  one  })arent,  sometimes 
the  other,  and  quite  as  often  neither.  The 
learned  counsel  might  have  added,  that,  when 
a  father  and  mother  were  very  unlike,  a  child 
could  not  strongly  resemble  both  ;  and  was 
he  to  be  accounted  not  tlie  progeny  of  the 
one  of  whom  he  was  not  the  image?  The 
second  remaining  point  was  the  atl'ection  the 
late  Mr.  Day  was  stated  to  have  shown  for 
the  present  defendant.  But,  in  fact,  it  ap- 
peared that,  so  far  from  either  treating  the 
child  with  any  particular  tenderness,  or  acting 
by  his  wife  as  a  man  of  feeling  and  honour- 
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able  character,  which  Mr.  Day  was  represent- 
ed as  having  been,  would  have  done  if  he  had 
believed  her  to  be  its  mother,  he  had  caused 
it  to  be  taken  from  her  by  force,  and  had  then 
sent  it  away  to  be  boarded  with  a  butcher 
at  Biggleswade,  under  strict  orders  that  its 
pretended  mother  should  not  be  permitted 
even  to  see  it.  His  leaving  part  of  his  estate 
to  the  defendant,  the  learned  counsel  con- 
ceived, was  no  more  than  what  a  right-minded 
man  might  not  unnaturally  do  in  the  circum- 
stances. Mr.  Erskine  does  not  appear  to  have 
made  any  use  of  the  fact  which  a  slight  at- 
tempt was  made  to  establish,  that  a  quarrel 
had  taken  place  between  Mr.  Thomas  Day 
and  his  brother  John,  or  at  least  that  they 
were  not  on  good  terms,  as  affording  a  pre- 
sumption that  Thomas  might  have  gone  into 
the  scheme  of  passing  off  the  defendant  as 
his  son,  though  knowing  or  believing  him 
not  to  be  so,  with  the  object  of  preventing 
the  property  passing  to  his  brother's  family. 
Yet,  on  Mr.  Erskine's  own  hypothesis, 
he  did  actually  do  the  very  same  thing 
without  any  such  motive ; — being  a  man  of 
the  most  upright  and  honourable  character, 
he  yet  took  part  in  a  project  for  defrauding 
and  plundering  his  own  brother  without  any 
adequate  motive  whatever.  Surely  there 
are  only  two  suppositions  between  which  we 
have  to  choose  in  regard  to  this  part  of  the 
case ;  either  that  Mr.  Day  was  actuated  by 
tlie  hostility  to  his  brother  which  has  been 
attributed  to  him,  or  that  he  believed  the  boy 
to  whom  he  left  his  estates  to  be  really  what 
he  acknowledged  him  as  being  in  his  will,  his 
own  son.  He  may  not  have  been  without 
his  suspicions  on  the  subject;  but  it  seems 
probable  that  he  came  to  this  as  upon  the 
whole  the  safest  conclusion.  It  by  no  means 
follows,  however,  that,  although  not  his  wife's 
confederate,  he  may  not  have  been  her  dupe. 

When  Mr.  Erskine  had  ended,  Mr.  Justice 
Heath  proceeded  to  charge  the  jury.  His 
lordship's  summing  up  of  the  evidence  was  not 
particularly  luminous  or  satisfactory,  and  it 
need  only  be  very  shortly  noticed.  He  be- 
gan by  remarking  that  there  were  certainly 
great  difficulties  in  the  case,  and  that  indeed 
they  had  only  a  choice  of  difficulties.  The 
principle  of  law,  however,  upon  which  the 


jury  were  to  determine  the  question,  he  stated  to 
be,  that  the  legitimacy  of  children  depended 
upon  the  conduct  and  behaviour  of  their 
parents.  The  learned  judge  of  course  could 
only  mean,  that,  in  the  absence  of  all  evidence 
to  the  contrary,  the  acknowledgment  of  those 
who  called  themselves  the  parents  of  the  child 
was  to  be  held  decisive  of  its  legitimacy. 
He  could  not  mean  that  the  acknowledgment 
of  the  parents  was  to  go  for  anything,  when, 
as  in  the  present  case,  and  in  most  other  cases 
of  contested  legitimacy  that  have  been  brought 
into  a  court  of  law,  they  themselves,  or  one 
of  them,  were  charged  with  having  taken  a 
principal  part  in  the  imposition.  What  his 
lordship  may  have  meant  by  his  next  dictum 
— that  "  the  only  irresistible  proof  of  legi- 
timacy is,  that  they  (children)  have  been  so 
treated  by  their  parents," — it  were  hard  to 
discover  or  conjecture. 

Before  proceeding  to  the  evidence  which 
had  been  brought  forward  to  prove  the  ille- 
gitimacy of  the  defendant,  his  lordship  made 
a  few  observations  on  the  probability  of  the 
case  set  up  by  the  plaintiff.  In  the  first 
place,  he  asked,  what  advantage  was  Mrs. 
Day  to  receive  from  a  spurious  issue?  It 
appeared  that  she  was  capable  of  having  chil- 
dren of  her  own ;  it  did  not  appear  that  she 
bore  any 'malice  against  the  heir  at  law ;  there 
was  no  proof  that  she  was  to  gain  anythir.g 
by  a  fraud,  which,  if  detected,  would  blast 
her  character  for  ever.  Many  witnesses  had 
sworn  that  she  had  no  appearance  of  being 
pregnant  when  she  arrived  in  Staffordshire : 
it  was  very  extraordinary,  that,  without  such 
appearance,  which  could  be  so  easily  coun- 
terfeited, she  should  yet  have  carried  baby- 
clothes  with  her  to  lie  in  Avith  at  her  mother's. 
Was  it  probable  that  she  should  have  pro- 
ceeded so  openly,  so  publicly,  so  avowedly, 
when  with  her  mother,  and  in  the  midst  of 
her  relations,  in  her  project  of  getting  posses- 
sion of  another  woman's  child,  as  she  did  if 
the  story  told  about  Elizabeth  Rawlins's 
child  was  to  be  believed  ?  Four  of  the  wit- 
nesses who  had  now  told  this  story  had  been 
examined  on  the  former  trial;  and  it  was 
very  extraordinary  that  not  one  of  them  then 
mentioned  a  syllable  of  it. 

As  for  the  evidence  of  Ann  HaiTis  and  the 
other  witnesses  respecting  the  woman  who  had 
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gone  about  tlie  country  endeavouring  to  pro- 
cure a  child,  liis  lordship  seemed  to  think  it 
very  douhtful  if  the  woman  they  spoke  of  had 
been  made  out  to  be  Mrs.  Day.  Various 
thins^s  appeared  to  him  to  be  strange  and  im- 
probable in  the  accounts  they  gave,  and  Ann 
Harris  and  her  husband  and  also  Ann  Osborne 
he  described  as  manifestly  persons  of  infa- 
mous character,  whose  evidence  was  not  to 
be  received  without  considerable  distrust. 
He  admitted,  however,  that  their  story  might 
in  part  be  true,  and  that  the  supposition  of 
Mrs.  Day  having  been  the  woman  who  had 
gone  about  seeking  the  children  appeared  to 
be  corroborated  by  the  evidence  of  WooUey 
in  a  way  that  was  very  remarkable.  There 
was  also  the  proof,  which  seemed  to  be  con- 
clusive, of  jMrs.  Day  having  been  present  at 
the  christening  of  Hart's  child  on  the  14th 
of  December,  and  of  Riddle's  child  on  the 
22nd  of  January  following,  leaving  it  scarcely 
possible  that  she  could  have  been  delivered 
between  these  two  dates. 

His  lordship  then  proceeded  to  notice  the 
most  material  facts  that  appeared  to  be  esta- 
blished by  the  witnesses  that  had  been  called 
for  the  defendant.  The  apparent  pregnancy  of 
Mrs.  Day  when  she  left  home  had  been  sworn 
to  by  several  witnesses.  The  evidence  that  had 
been  gone  into  about  the  apparent  age  of  the 
child  she  brought  back  with  her,  especially 
considering  the  admission  of  Mary  Harding 
that  some  people  said  it  was  thirteen  weeks  old, 
he  did  not  think  proved  much.  Her  unhap- 
piness  when  the  child  was  taken  from  her, 
and  her  conduct  when  she  recovered  it,  he 
regarded  as  of  more  importance  :  "  it  appears," 
said  his  lordship,  "  that  she  acted  like  a  fran- 
tic woman,  and  that  when  she  went  to  Ann 
Cobume's,  where  the  child  was,  she  hung 
over  it,  manifesting  the  strongest  afliection ; 
and  that  she  hung  about  the  chaise  whilst  it 
was  going  on:  you  are  to  judge  whether  this 
is  or  not  the  language  of  nature,  and  whether 
it  does  not  speak  more  forcibly  than  the  tes- 
timony of  a  thousand  witnesses.  You  are  to 
consider  how  far  it  ought  to  prevail  in  a 
doubtful  case,  if  this  is  so."  He  thought  also 
that  the  alleged  resemblance  of  the  defendant 
to  the  late  Thomas  Day  had  been  made  too 
light  of;  he  admitted  that  those  resemblances 
Avere  frequently  fanciful,  and  therefore  the 


jury  should  be  well  convinced  that  the  re- 
semblance which  was  asserted  really  did 
exist  in  this  case ;  but  if  they  were  convinced 
that  it  did  exist,  it  was  impossible  to  have 
stronger  evidence, 

"  Gentlemen,"'  said  his  lordship  in  con- 
clusion, "  I  have  stated  all  the  difficulties  on 
one  side  or  the  other;  there  are  great  diffi- 
culties in  respect  to  the  evidence  of  the 
plaintiff";  it  is  for  your  consideration  how 
far  you  are  convinced  of  the  truth.  You 
will  consider  whether  the  person  who  said  she 
was  a  lady's  maid,  and  who  made  those  ap- 
plications for  spurious  issue,  was  tlie  same, 
or  how  far  she  coincided  with  the  description 
of  Mrs.  Day.  It  is  for  your  consideration, 
gentlemen,  how  far  you  are  satisfied  as  to  her 
conduct  with  regard  to  her  own  family.  It 
is  very  extraordinary  when  it  was  made  no 
secret  of  whatever,  and  when  it  was  very 
likely  Elizabeth  Rawlins  should  come  from 
time  to  time  and  make  a  discovery.  To  be 
sure  the  conduct  of  Mrs.  Day,  if  you  believe 
her  the  same  person,  appears  different ;  in 
one  respect  she  is  all  openness,  in  the  other 
keeping  every  thing  secret. 

"■  It  has  been  said  in  this  case  why  this  trial 
was  not  had  before ;  but  in  tinith  you  find 
that  Ann  Han'is  and  her  husband  never  made 
a  discovery  till  within  a  few  months,  when 
they  had  been  talked  to  by  the  plaintiff^s 
attorney;  is  not  that  a  much  better  reason? 
On  the  other  hand,  it  operates  very  strongly ; 
if  they  knew  it  long  ago,  how  came  they  to 
conceal  it  ?  Yet  they  now  come  forth  and 
say,  I  am  involved  in  a  conspiracy  with  this 
woman  who  is  dead,  and  now  she  cannot 
give  her  evidence  I  will  disclose  it. 

"  If  you  are  convinced,  from  all  the  cir- 
cumstances of  the  case,  that  the  legitimacy  of 
the  defendant  is  proved,  and  that  the  reputa- 
tion and  acknowledgement  of  Mr.  and  Mrs. 
Day  at  different  times  is  not  sufficiently  con- 
tradicted by  the  evidence,  you  will  find  for 
tlie  defendant :  on  the  other  hand,  if  you 
think  this  is  a  foul  conspiracy  to  cheat  the 
plaintiff'  of  liis  right,  you  will  find  a  verdict 
for  the  plaintiff"." 

The  Jury  then  retired,  and  the  result  was, 
that,  after  remaining  absent  for  about  an  hour 
and  a  half,  they  found  a  verdict  for  the  de- 
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fendant,  thus  affirming  that  he  was  the  child    i 
of  Mrs.  Day  and  her  husband,  and  leaving 
him  in  possession  of  the  estate. 

In  so  far  as  they  were  guided  by  the  evi- 
dence at  all,  the  Jury  may  be  supposed  to 
have  been  led  to  this  decision  by  the  following 
considerations: — 1.  That  Mrs.  Day  appeared 
and  was  generally  believed  to  be  with  child 
when  she  set  out  upon  her  jouniey  to  Stafford- 
shire in  November,  1774  ;  2.  That  the  child 
she  brought  back  with  her  in  the  beginning  of 
March  following  seemed  to  have  been  gene- 
rally taken  by  those  who  saw  it  to  be  much 
younger  than  the  child  of  Ann  Osborne  would 
then  have  been  ;  3.  That  Mrs.  Day  certainly 
professed  to  suckle  this  child,  and  that, 
according  to  some  of  the  witnesses,  it  was 
seen  actually  to  draw  milk  from  her  breast ; 
4.  That,  at  least  upon  one  particular  occa- 
sion, she  seemed  to  have  evinced  for  it  the 
&ti-ongest  maternal  affection ;  5.  That  the 
defendant  was  admitted  to  bear  a  resemblance 
to  the  late  Mr.  Thomas  Day  ;  6.  That  Mr. 
Day  appeared,  on  the  whole,  to  have  treated 
him  as  his  son ;  7.  That  there  were  various 
things  in  the  conduct  both  of  Mrs.  Day,  as 
described  by  the  witnesses  for  the  plaintiff,  and 
in  the  conduct  of  those  witnesses  themselves, 
as  stated  in  like  manner  in  their  own  evi- 
dence, which  seemed  improbable  or  difficult  to 
be  reconciled  with  the  story  they  were  brought 
forward  to  support;  and  8.  That  no  very 
intelligible  motive  had  been  pointed  out  which 
would  account  either  for  the  part  Mrs.  Day 
was  asserted  to  have  acted  in  imposing  a  child 
upon  her  husband,  or  for  Mr.  Day's  conduct 
if  he  was  to  be  supposed  a  party  to  the  fraud. 
Taken  singly,  scarcely  any  of  these  consider- 
ations can  be  said  to  be  of  much  weight; 
perhaps  the  fact  to  which  the  greatest  signifi- 
cance and  force  ought  to  be  allowed  is  the 
alleged  resemblance  of  the  defendant  to  his 
supposed  father.  But  even  this  might  very 
probably  be  in  the  greater  part  a  mere  fancy 
created  in  the  imaginations  of  the  witnesses 
by  a  natural  enough  partiality  and  zeal.  It 
is  to  be  observed  that  no  one  of  them  sj^eaks 
to  any  particular  features  in  which  tlie  like- 
ness lay;  nobody  ventures  to  say  that  the 
young  man  had  old  Day's  eye,  or  nose,  or 
mouth,  or  forehead ;  all  we  have  is  a  vague 


affirmation  of  some  general  resemblance. 
Yet  Day  is  described  as  having  had  a  coun- 
tenance of  a  strongly  marked  character, 
which  ought  therefore  to  have  afforded  some 
points  of  special  comparison  with  that  of  his 
asserted  fac-simile  or  double.  But  after  all, 
unless  the  cast  and  expression  of  face  in  the 
two  were  very  sti-ikingly  alike  indeed,  and  in 
that  case  it  would  require  to  be  established 
in  evidence  much  more  satisfactorily  than  it 
was  here,  a  fact  of  this  kind  cannot  be  allowed 
to  go  for  much ;  even  a  very  strong  resem- 
blance might  be  merely  accidental,  and  a 
slight  resemblance,  or  what  by  some  eyes 
will  be  taken  for  such,  between  one  person 
and  another  is  so  common  where  there  is  no 
relationship  whatever,  that  it  would  be  as 
rational  to  decide  cases  in  courts  of  justice 
by  lot  or  by  augury  as  by  such  visionary  in- 
dications. As  for  the  rest  of  the  reasons 
which  we  have  enumerated  as  those  that  may 
have  influenced  the  jury,  they  all  run  upon 
assumptions  respecting  the  inadequacy  of 
assigned  motives,  upon  conjectures  as  to  what 
ought  to  have  been  done  or  would  naturally 
have  been  done  by  persons  in  certain  circum- 
stances, and  upon  other  curious  speculations, 
or  suspicions  rather,  of  the  same  kind,  which, 
however  ingenious  and  plausible  they  may 
often  seem,  are  exceedingly  apt  to  mislead 
and  betray  the  understanding  in  deciding 
upon  the  generality  of  the  questions  that  are 
brought  into  courts  of  law.  As  we  have 
already  observed,  the  motives  which  operate 
upon  persons  in  one  class  of  society  are 
always  very  difficult  to  be  understood,  and 
will  often  be  considered  as  of  less  force  than 
they  really  are,  by  those  belonging  to  another. 
Besides,  all  the  circumstances  and  the  whole 
inner  ti-uth  of  a  case  are  rarely  brought  out  in 
a  trial  at  law ;  commonly  a  few  of  the  more 
remarkable  points  alone  emerge  from  the  mist 
that  conceals  the  greater  part  of  the  story,  and 
merely  indicate  its  course.  But  this  such  lead- 
ing facts,  if  well  established,  will  in  general  do, 
much  better  tlian  any  theories  or  notions  we 
may  form  as  to  the  course  events  nabarally 
ought  to  take ;  human  testimony,  indeed,  is 
not  absolutely  infallible  or  incapable  of  de- 
ceiving us,  but  it  is,  on  the  whole,  infinitely 
more  to  be  trusted  than  human  conjectiu-e. 
One  fact  is  at  all  times  worth  a  thousand 
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mere  probabilities;  the  only  thing  to  be  looked 
after  and  made  sure  of  is,  that  it  be  a  fact. 
Now,  when  several  witnesses,  having  no  com- 
mon interest,  and  who  cannot  reasonably  be 
supposed  to  be  in  concert,  all  testify  to  a  par- 
ticular fact,  coming  within  the  knowledge  of 
each  of  them,  and  as  to  which  they  could  not 
well  be  deceived,  or  to  various  particulars 
which  fit  perfectly  into  one  another  as  frag- 
ments of  the  same  fact,  we  have  nearly  as 
strong  assurance  of  that  fact  as  we  can  have 
of  anything  in  this  world.  In  the  present 
case  there  were  surely  at  least  two  or  three 
most  material  facts  which  were  established 
with  this  all  but  absolute  certainty  on  the  side 
against  which  the  jury  pronounced  their  ver- 
dict. It  must  be  taken  to  have  been  proved, 
I.  That  Mrs.  Day  was  not  brought  to  bed  at 
the  time  at  which  she  herself  declared  her 
child  to  have  been  born ;  2.  That  she  was 
not  supposed  either  to  be  pregnant,  or  to  have 
been  recently  delivered,  by  any  of  the  many 
persons  who  saw  her  in  Staffordshire  at  all 
times  between  the  end  of  November,  1774, 
and  the  beginning  of  March,  1775 ;  and  3, 
That  she  was  really  the  person  who  then  went 
about  from  place  to  place  endeavouring  to 
procure  some  other  woman's  child  to  carry 
away  with  her.  The  two  first  of  these  facts 
are  almost  conclusive  against  her  having 
borne  a  child  at  all  during  her  absence  from 
Lome  on  this  occasion ;  and  the  third  raises  a 
violent  presumption  corroborative  of  the  same 
view  of  the  matter.  Then  we  have,  not  per- 
haps quite  so  unanswerably  proved,  but  yet 
hardly  to  be  doubted,  1.  The  falsehood  of  the 
evidence  in  favour  of  the  birth  of  the  child 
given  at  the  first  trial  by  the  two  women, 
Rutter  and  Comes;  2,  The  subornation  of 
these  witnesses  by  Mrs.  Day;  3.  The  story 
of  the  actual  procurement  of  the  child  as 
told  by  Ann  and  John  Harris  and  by  Ann 
Osborne,  whose  evidence  was  confirmed  as 
far  as  the  circumstances  admitted  by  Aim 
Rawbone  and  Sarah  Bradbury;  and  4.  Mrs. 
Day's  attempted  subornation  of  Ann  Harris, 
and  abstraction  and  concealment  of  her  at  the 
last  trial,  when  she  found  she  could  not  prevail 
upon  her  to  give  the  evidence  she  wished.  We 
might  add  Mrs.  Day's  own  express  admissions 
that  the  child  was  not  hers,  if  they  had  been 
as  satisfactorily  proved  as  some  passages  in 


the  plahitifl's introduction  to  the  report  would 
have  led  us  to  expect  that  they  would  have 
been ;  but  this  and  a  few  other  points  of  the 
case  are  not  made  so  clear  in  the  evidence  as 
were  to  be  desired.  One  of  the  entries  in  the 
Index  or  Table  of  Contents  prefixed  to  the 
Report  is,  "  Declaration  of  Henry  De  Went, 
one  of  the  witnesses,  a  midwife  from  Stone, 
and  Mrs.  Day's  statement  to  him  before  the 
second  trial  that  the  child  alluded  to  was 
not  hers ;"  but  no  such  declaration,  nor  any 
mention  of  this  witness,  is  to  be  found  at  the 
page  referred  to,  nor  in  any  other  part  of  the 
volume.  However,  the  case  does  not  seem  to 
require  this  additional  support;  the  other 
great  and  well  substantiated  facts  that  have 
just  been  enumerated,  render  it  in  the  highest 
degree  probable,  even  without  Mrs.  Day's 
own  admission,  that  the  defendant  was  not  her 
child,  and  surely  are  not  to  be  got  over  by 
such  mere  imaginary  probabilities  and  possi- 
bilities as  are  suggested  on  the  other  side. 
There  are  difBculties,  no  doubt,  either  way ; 
otherwise  there  could  have  been  no  trial ;  but 
the  only  formidable  and  we  may  say  insuper- 
able difficulties  seem  to  be  all  on  the  side  in  fa- 
vour of  which  the  jury  returned  their  verdict 
^  But  the  jury  were  probably  drawn  to  the 
view  tliey  took  of  the  case,  and  the  decision 
they  pronounced  upon  it,  by  some  other  con- 
siderations or  feelings  than  those  naturally 
arising  out  of  the  evidence.  We  have  seen 
that  Mr.  Erskine  alluded  in  his  concluding 
address  to  the  popular  excitement  to  which 
the  trial  had  given  rise.  "  I  was  then,"  says 
Mr.  John  Day,  the  plaintiff,  in  his  Introduc- 
tion to  the  report,  "  almost  a  stranger  in  the 
coinity,  and  unfortunately  laboured  under 
every  disadvantage  from  public  prejudice ; 
so  unpopular,  indeed,  was  the  cause  which  I 
had  undertaken,  and  so  strong  was  the  public 
mind  against  me,  that  the  town  of  Hunting- 
don, during  the  trial,  more  resembled  the 
scene  of  a  contested  election  than  an  assize  town 
during  the  solemn  administration  of  justice ; 
and  such  was  the  state  of  confusion  in  the 
town,  at  the  time  of  the  trial,  that  I  was 
obliged  to  apply  to  the  mayor  to  order  out 
his  constables  to  keep  the  peace,  and  enable 
me  to  bring  my  witnesses  into  court.  I  will 
not,  however,  say  that  the  jury  were  overawed 
by  public  clamour,  nor  will  I  allege  that 
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they  were  prejudiced.  I  am  willing  to  liope 
that  they  were  actuated  in  the  verdict  they 
found  by  the  more  amiahle  motive  of  charity, 
and  the  dislike  of  wounding  the  feelings  of  a 
person  who  had  been  brought  up  from  his 
infancy  in  expectation  of  the  property  in 
question,  and  who  they  were  at  least  willing 
to  suppose  was  the  son  of  the  late  Thomas 
Day." 

In  a  letter  to  Mr.  Willington,  written  a 
few  months  after  the  trial,  and  printed  in  the 
last  edition  of  the  report,  Erskine  charac- 
terises the  charge  of  jNIr.  Justice  Heath  as 
"  a  reproach  to  the  administration  of  English 
justice,"  and  as,  "  from  the  beginning  to 
the  end  of  it,  a  mass  of  consummate  absurdity 
and  ignorance  of  the  first  rules  of  evidence." 
B}'^  the  learned  counsel's  advice,  an  applica- 
tion was  afterwards  made  to  the  Court  of 
King's  Bench  for  a  new  trial  at  the  bar  of 
the  court,  when  a  rule  was  granted,  but,  upon 
being  argued,  it  was  ultimately  discharged. 
On  this  decision,  Erskine  wrote  to  Mr.  Wil- 
lington ; — "  My  mind  must  be  indeed  shallow 
in  the  extreme,  if  anything  which  passed  in 
the  King's  Bench  could  make  any  other  im- 
pression upon  it,  than  that  of  utter  contempt 
for  the  prejudices  of  judges  in  the  blind 
support  of  one  another's  en'ors.  Kenyon's  mind 
is  of  a  size,  and,  generally  speaking,  of  a  cha- 
racter, to  disdain  such  a  course;  but  he 
appears  to  have  laid  aside  his  reason  in  the 
speech  he  delivered.''  It  appears  that  Mr. 
Justice  Heath  on  this  occasion  concluded  the 
note  of  tlie  trial  at  Huntingdon  Avhich  he 
laid  before  his  learned  brethren  by  observing, 
that  he  should  not  have  been  dissatisfied  if 


the  jury  had   given  their  verdict  the  other 
way. 

Here  the  matter  rested  for  some  years.  But 
during  all  that  time,  the  defendant,  although 
he  had  gained  his  cause,  declined  receiving 
the  costs  of  the  trial,  amounting  to  about  480/., 
for  which  he  was  informed  a  draft  was  ready 
to  be  delivered  to  him — being,  however,  at 
the  same  time  assured  that  as  soon  as  he 
should  have  got  the  money,  another  action 
of  ejectment  would  be  brought  for  the  re- 
covery of  the  estates.  He  also  refrained  from 
claiming  the  hvmdred  acres  of  land  in  the 
manor  of  Kimbolton,  which  were  in  the  pos- 
session of  Mr.  John  Day,  altliough  his  right 
to  that  propert}'-  appears  to  have  been  clearly 
as  good  as  to  the  Spaldwick  estate.  At  last 
in  April,  1800,  he  proposed  to  compromise 
the  matter  by  granting  Mr.  John  Day  a 
release  of  the  Kimbolton  property,  the  accept- 
ance of  which  would  of  course  bar  all  further 
litigation  on  the  subject.  "  To  this  proposi- 
tion of  the  defendant,''  says  Mr.  John  Day, 
"  I  was  prevailed  upon  by  my  brother,  Mr. 
William  Day,  (though  most  reluctantly, 
and  which  I  have  ever  since  repented  of)  to 
accede ;  and  I  accordingly  accepted  the 
proposed  release  as  a  compromise  of  my  claim 
to  the  estate  at  Spaldwick,  in  order  to  put  an 
end  to  all  further  litigation."  It  is  stated  in 
the  last  edition  of  the  trial,  pu1)lished  in 
1826,  that  within  the  preceding  four  or  five 
j^ears,  the  proprietor  of  the  Spaldwick  estate 
had  been  visited  at  his  house  there  by  his 
reputed  mother,  Mrs.  Osborne — whom  by 
that  time  indeed  he  ran  no  risk  in  acknow- 
ledging. 


5 — THE   TRIAL   OF   PHILIP,    EARL  OF  PEMBROKE   AND    MONTGOMERY, 
FOR  THE  MURDER  OF  NATHANAEL  CONY.     1678. 


This  trial  presents  nothing  either  very  re- 
markable in  the  facts  or  very  dramatic  in 
their  development ;  it  derives  some  interest 
from  the  high  rank  of  the  person  accused  of  so 
foul  a  crime,  and  it  discloses  some  glimpses 
of  a  bygone  state  of  society  and  manners — as 
well  as  some  traits  of  the  blackguardism  of 
that  day  which  have  not  yet  become  quite 


obsolete ; — but  it  is  chiefly  curious  and  worth 
attention  as  an  example  of  an  unusual  fonn 
of  trial,  and  for  the  sake  of  one  or  two  singu- 
larities of  our  system  of  criminal  law  which 
it  brings  out.  Being  not  very  long,  it  may 
serve  as  a  convenient  introduction  to  some  other 
trials  of  the  same  class,  but  more  memorable, 
which  we  shall  afterwards  have  to  give. 
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Pliilip  Herbert,  seventh  Earl  of  Pembroke 
ami  fourtli  of  Montgomery,  was  not  a  person 
of  aiiv  liistoric  note.  The  noble  Herberts  of 
this  date  were  the  descendants,  not  of  the 
great  Earl  of  Pembroke,  the  ornament  of  the 
court  of  King  James,  whose  name  Ben  Jonson 
has  stamped  as  one  of  tlie  synonymes  of  chi- 
valrous splendour  and  honour  in  his  famous 
lilies  on — 

"  the  subject  of  all  verse, 
Sidney's  sister,  Pembroke's  mother;" 

but  of  his  younger  brotlier,  who  began  life  as 
one  of  James's  iavourites  and  parasites,  was 
originally  ennobled  by  tlie  title  of  Earl  of 
Montgomery,  and  tinished  a  career  in  all  its 
parts  alike  contemptible  by  being,  after 
all  of  the  monarchy,  the  first  member  of  the 
peerage  (only  two  others  of  the  order  followed 
such  a  leader)  to  seek  a  seat  in  tlie  House  of 
Commons,  which  he  did  not  retain  for  more 
than  a  few  months.  Earl  Philip,  the  hero  of 
the  present  trial,  was  his  grandson,  and  had 
succeeded  to  the  title  in  1674,  on  the  death 
of  his  half-brother  William,  who  left  no 
family. 

When  he  became  involved  in  the  affair 
out  of  which  the  trial  arose,  the  Earl  of 
Pembroke  had  just  got  extricated  from  another 
scrape  of  a  different  kind.  An  entry  on  the 
Lords'  Journals,  dated  the  28th  of  January, 
1678,  records  that  the  house  was  that  day  in- 
formed by  the  Lord  Chancellor,  in  the  name 
of  his  majesty,  of  "  the  commitment  of  the 
Earl  of  Pembroke  to  the  Tower  of  London, 
for  uttering  such  horrid  and  blasphemous 
words,  and  other  actions  proved  upon  oath,  as 
are  not  tit  to  be  repeated  in  any  Christian 
assembly."  Bishop  Kennet  says  tliat  the 
earl  was  sent  to  the  Tower  "  for  blasphemy, 
abuse  of  the  sacrament  of  the  Lord's  Supper, 
and  other  high  misdemeanors,  altogether  unfit 
to  be  named,  towards  the  Lord  North's  chap- 
lain and  otliers.''  It  may  be  suspected  that 
the  colour  of  Lord  Pembroke's  politics,  or 
some  of  his  recent  votes,  had  shocked  the 
pious  prince  then  upon  the  throne  as  much  as 
his  unreportable  blasphemies  ;  but  no  doubt 
his  lordsliip's  character  was  such  as  to  give 
some  probability  to  the  professed  ground  of 
his  committal.  However,  on  the  following 
day  a  petition  from  him  was  presented  to  the 


House,  in  wliich,  after  declaring  that  blas- 
phemous words  were  what  from  liis  soul  he 
detested  and  abhon-ed,  lie  went  on  to  express 
a  hope  that,  since  he  had  been  accused  l)ut  by 
one  person,  "  to  whom  he  intended  no  injury, 
nor  was  at  tliat  time  in  a  condition  of  impos- 
ing on  him,"  their  lordships  would  not  be- 
lieve the  accusation,  or  think  him  to  b.'  capa- 
ble of  the  horrid  crime  laid  to  his  cliarge. 
His  single  accuser  is  said  to  have  been  Lord 
North's  chaplain.  But  in  the  end  he  drops 
down  to  a  less  confident  style :  "However," 
the  petition  concludes,  ■■•  he  is  heartily  sorry 
to  have  been  thought  in  any  sort  to  have 
ofi'ended ;  and,  his  health  being  much  im- 
paired by  his  long  restraint,  he  fuimb///  im- 
plo}-es  pardon  of  God,  of  the  King,  and  of  this 
House  ;  and  that  he  may  be  released  from  his 
imprisonment,  and  attend  his  duty  in  par- 
liament." Belbre  taking  the  petition  into 
consideration,  tlieir  lordships,  the  Journal 
continues,  ^  to  show  their  great  sense  and 
abhoiTcncy  against  blaspliemy,  which  is  now 
grown  so  common,  ordered  that  a  bill  be 
brought  into  this  House,  for  the  severe  punish- 
ment of  all  blasjjhemies  for  the  time  to  come." 
Such  a  bill  was  in  fact  brought  in,  but  was 
not  proceeded  with.  The  House  then  went  into 
the  question  of  the  petition,  and,  "after  a 
serious  debate  thereof,"  it  was  moved  and 
carried  that  an  humble  address  should  be 
made  to  his  majesty,  praying  that,  in  con- 
sideration of  the  charge  being  supported  by 
one  witness  only,  and  its  truth  having  been 
solemnly  denied  by  the  Earl  of  Pembroke, 
his  lordship  might  be  released  from  his  im- 
prisonment, and  have  leave  to  come  to  his 
place  in  parliament.  The  consequence  was 
that  the  Earl  was  let  out  of  the  Tower,  after 
a  detention  of  about  four  weeks ;  for  he 
had  been  committed  on  tlie  3rd  of  the 
month. 

The  way  which  his  lordship  took  to  repair 
his  health,  so  "  much  impaired  by  his  long 
restraint,"  will  be  understood  from  a  repre- 
sentation that  was  made  to  the  House  on 
Tuesday,  the  5th  of  February,  by  Philip 
Rycaut,  Esq.,  who  complained  that,  on  the 
evening  of  the  preceding  Saturday,  "  he 
being  to  visit  a  friend  in  the  Strand,  whilst 
he  was  at  the  door  taking  his  leave,  the  Earl 
of  Pembroke,  coming  by,  came  up  to  the 
q2 
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door,  and  with  his  fist,  without  any  provo- 
cation, struck  the  said  Pliilip  Rycaut  such 
a  blow  upon  the  eye  as  almost  knocked  it 
out;  and  afterwards  knocked  him  down,  and 
then  fell  upon  him  with  such  violence  that 
he  almost  stifled  him  with  his  gripes,  in  the 
dirt;  and  likewise  his  lordship  drew  his 
sword,  and  was  in  danger  of  killing  him, 
had  he  not  slipt  into  the  house  and  the  door 
been  shut  upon  him."  Rycaut  concluded  his 
petition  by  humbly  begging  that  the  House 
would  "  be  an  asylum  to  him,"  and  give 
him  leave  to  proceed  against  the  earl  ac- 
cording to  law.  Having  been  called  to  the 
bar,  he  took  his  oath  to  the  truth  of  this  ac- 
count, and  narrated  the  affair  in  all  its 
details ;  upon  which  the  House  ordered  that 
the  earl  should  enter  into  recognizances  to 
keep  the  peace  towards  Rycaut  and  all  his 
majesty's  subjects  for  a  twelvemonth,  to  the 
amount  of  2000/. ;  which  his  lordship  did, 
declaring,  at  the  same  time,  that  he  would 
wave  his  privilege  (of  peerage)  and  answer 
any  such  proceedings  at  law  as  the  said 
Philip  Rycaut  should  bring  in  the  case.  In 
those  days  it  was  held  that  the  members  of 
either  House  of  Parliament  were  protected  by 
their  parliamentary  privilege,  not  only,  as  is 
still  the  case,  from  arrest  of  the  person,  except 
in  cases  of  felony,  but  from  every  species  of 
legal  process;  and  down  to  a  much  later 
date  it  was  customary  for  both  Lords  and 
Commons  to  call  to  their  bar  whoever  pre- 
sumed to  raise  an  action  of  any  kind  against 
a  member,  or,  at  least,  whoever  was  daring 
enough  to  proceed  to  the  execution  of  any 
judgment  he  might  have  obtained  in  such 
action. 

But  his  assault  of  Saturday  evening  on 
Rycaut  was  not  the  only  indulgence  of  the 
same  kind  with  which  the  liberated  earl  had 
consoled  himself  for  his  three  weeks  of  quiet 
life  in  the  Tower.  On  JMonday  the  4th, 
before  Rycaut  had  had  time  to  invoke  the  pro- 
tection of  the  House  of  Peers,  his  furious 
lordship  had  got  involved  in  another  atiair, 
which,  although  he  was  not  yet  aware  of  his 
danger,  or  of  the  mischief  he  had  done,  was 
shortly  to  consign  him  again  to  durance  on 
a  charge  afiecting  his  life.  This  affair  is  the 
subject  of  the  trial  of  which  we  are  now  to 
give  an  account. 


The  matter  was  first  brought  before  the 
House  of  Lords  on  the  1st  of  March,  by  the 
presentation  of  a  petition  from  the  Earl  of 
Pembroke,  which  represented  that  on  the  pre- 
ceding 11th  of  February,  an  inquisition  had 
been  taken  before  the  coroner  of  the  county  of 
Middlesex,  upon  view  of  the  body  of  Nathanael 
Cony,  gentleman,  deceased,  when  the  finding  of 
the  jury  had  charged  the  petitioner  with  his 
death;  "and,"  conthmed  the  petition,  "  al- 
though he  is  well  assured  of  his  own  innocency, 
yet  he  is  grievously  afflicted  to  be  and  continue 
under  so  heinous  an  accusation,  without  help 
by  such  relief  as  appertains  to  the  peers  of 
this  realm  in  time  of  parliament.  Wherefore 
your  petitioner  humbly  beseecheth  your  lord- 
ships, that  the  said  matter  may  be  put  into 
such  a  speedy  way  of  examination  and  trial 
as  your  lordships'  great  wisdom  shall  think 
fit."  Upon  the  reading  of  this  petition,  it 
was  ordered  that  the  examination  and  con- 
sideration of  what  had  been  done  in  the  like 
cases,  and  of  what  was  fit  to  be  done  in  the 
present  case,  should  be  referred  to  the  Com- 
mittee of  Privileges.  The  next  day  it  was 
further  ordered  that  the  committee  in  the  con- 
sideration of  the  matter  of  the  trial  of  the 
Earl  of  Pembroke  should  be  assisted  by  the 
Lord  Chief  Justice  of  the  Common  Pleas, 
the  Lord  Chief  Baron,  Baron  Thurland,  and 
the  Attorney  General,  being  all  the  legal 
functionaries  termed  assistants  of  the  House 
who  were  then  present.  On  the  6th,  the 
Lord  Privy  Seal  reported  from  the  committee 
that  they  had  fully  debated  and  considered 
the  case  referred  to  them,  and,  upon  view  of 
precedents,  were  humbly  of  opinion,  that  the 
way  for  the  earl's  trial  "  ought  to  be  by  com- 
mission of  Oyer  and  Terminer  first  issuing 
under  the  Great  Seal  to  commissioners,  be- 
fore whom  the  said  earl  may  be  indicted,  and 
the  said  indictment  committed  to  a  grand 
jury  to  be  empannelled  for  thatpurpose  ;  and, 
if  the  indictment  shall  be  found,  that  the 
whole  record  be  returned  into  parliament  in 
due  form,  and  his  majesty  be  desired  to  name 
a  Lord  High  Steward  for  this  time  to  be 
assigned,  that  the  said  earl  may  receive  his 
trial  in  full  parliament  by  all  the  peers ;  and 
that,  in  order  thereunto,  his  majesty  be  forth- 
with desired  by  the  House  to  issue  such  a 
commission  of  Over  and  Terminer,"      This 
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report  having  been  agreed  to,  it  was  ordered 
that  the  h)rds  with  white  staves  should  im- 
mediately attend  his  majesty  to  communicate 
the  wish  of  the  House ;  which  they  did,  and 
the  next  day  reported  by  the  moutli  of  the 
Lord  Treasurer  tliat  liis  majesty  had  been 
pleased  to  give  order  directly  to  his  Attorney 
General  to  issue  a  commission  of  Oyer  and 
Terminer  accordingly.  On  the  19th,  the 
Lord  Chancellor  acquainted  the  House  that 
the  earl  had  been  indicted,  and  that  the 
grand  jury  had  found  him  guilty  of  felony 
and  murder  ;  that  the  record  and  whole  pro- 
ceedings therevipon  were  rehearsed  and  brought 
into  their  lordships'  house  by  writof  ce/V/o/vj/-/, 
that  so  the  earl  might  receive  his  trial  in  full 
parliament  by  all  his  peers;  and  that  to  that 
end  his  m.ijesty  had  appouited  a  Lord  High 
Steward  for  this  time.  It  was  thereupon 
ordered  by  the  House  that  the  trial  should 
take  place  on  Tlmrsday  the  4th  of  April,  and 
that  it  should  be  referred  to  the  Committee 
for  Privileges  to  consider  of  the  several  cir- 
cumstances, ceremonies,  and  methods  of  pro- 
ceedings, and  summons  of  witnesses,  necessary 
to  be  thought  on  in  order  to  tlie  said  trial, 
and  make  report  thereof  to  the  House.  At  the 
same  time,  as  it  appeared  that,  notwitlistand- 
ing  the  linding  of  the  grand  jury,  the  earl 
was  still  at  large,  it  was  also  ordered  that  his 
lordsliip  sliould  be  forthwith  committed  to 
the  Gentleman  Usher  of  the  Black  Rod,  by 
him  to  be  kept  in  safe  custody  till  further 
orders. 

'  The  privilege  of  the  nobility — including 
both  peeresses  in  their  own  right  and  the 
wives  of  nobleinen,  as  also  Scotch  and  Irish 
lords,  who  are  not  lords  of  parliament,  but 
not  extending  to  the  bishops,  who  are — to  be 
tried  by  their  peers  operates  only  in  regard 
to  indictments  for  treason  or  felony  or  mis- 
prision of  either.  When  charged  only  with 
a  misdemeanor,  a  peer  is  tried,  like  any 
other  person,  in  the  common  criminal  court. 
There  is  a  difference,  also,  at  least  in  point 
of  form,  according  as  the  trial  of  a  nobleman 
by  his  peers  takes  place  during  the  session  or 
the  vacation  of  parliament — a  point  which 
is  alluded  to  in  the  Earl  of  Pembroke's  peti- 
tion quoted  above,  in  which  he  claims  "  such 
relief  as  appertahis  to  the  peers  of  this  realm 


in  time  of  parliament."  When  parliament 
is  not  sitting,  the  trial  takes  place  in  the  Court 
of  the  Lord  High  Steward,  formerly  of  J<]ngland, 
now  of  Great  Britain,  in  ancient  times  a  per- 
manent officer  of  state,  and  tlie  first  in  the  king- 
dom ;  but  since  the  fourteenth  century,  only 
appointed  for  trials  of  ])eers  and  sucli  other 
special  occasions.  During  the  session,  the 
trial  is  said  to  be  "  before  the  Court  of  our 
Lord  the  King  in  parliament ;"  and,  although 
in  this  case  also  a  High  Steward  is  always  ap- 
pointed, he  has  not  the  same  authority  as  in 
his  own  court;  "  lie  is  rather,"  says  Black- 
stone,  "  in  the  nature  of  a  speaker  pro  tempore, 
or  chairman  of  the  court,  than  the  judge  of 
it;  for  the  collective  body  of  the  peers  are 
therein  the  judges  both  of  law  and  fact,  and 
the  High  Steward  has  a  vote  with  the  rest,  in 
right  of  his  peerage.  But  in  the  court  of  the 
Lord  High  Steward,  which  is  held  in  the  recess 
of  parliament,  he  is  the  sole  judge  of  matters 
of  law,  as  the  lords  triers  are  in  matters  of 
fact ;  and,  as  they  may  not  interfere  with 
him  in  regulating  the  proceedings  of  the 
court,  so  he  has  no  right  to  intermix  with 
them  in  giving  any  vote  upon  the  trial."  In 
both  forms  of  trial,  the  practice  formerly  was 
for  the  Lord  High  Steward  to  direct  summonses 
to  be  sent  only  to  such  and  as  many  of  the 
peers  as  he  thought  proper ;  a  practice, 
"which,"  as  Blackstone  observes,  "  threw  a 
monstrous  weight  of  power  into  the  hands  of 
the  crown,  and  this  its  great  officer,  of  selecting 
only  such  peers  as  the  then  predominant  party 
should  most  approve  of."  In  early  times, 
the  number  used  to  be  commonly  about 
eighteen  or  twenty ;  afterwards  it  became 
customary  never  to  summon  fewer  than 
twenty-tln-ee,  in  order  tliat,  the  verdict  or  de- 
cision of  the  court  being  taken  by  a  majority 
of  votes,  there  might  be  always  at  least 
twelve  peers  concurring  in  it.  This  abuse 
was  not  abolished  by  law  till  after  tlie  Revo- 
lution ;  but,  at  last,  tlie  new  statute  for  the 
trial  of  treasons  passed  in  1 696  directed  that, 
in  all  trials  of  peers  or  peeresses  for  treason 
or  misprision  ol"  treason,  all  the  peers  having 
a  right  to  sit  and  vote  in  parliament  should 
be  summoned,  at  least  twenty  days  before  such 
trial,  to  appear  and  vote  tlierein.  This  act 
indeed  leaves  the  law  tlie  same  as  It  was  be- 
fore in  regard  to  trials  for  all  other  felonies 
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except  treason  and  misprision  of  treason ;  but 
it  was  in  these  cases  only  that  the  crown 
usually  either  had  any  interest  in  packing 
tlie  court,  or  had  been  accustomed  to  do  so. 
In  the  present  case,  of  a  trial  for  murder,  all 
the  peers^  as  we  shall  see,  were  summoned  to 
attend. 

The  Lord  High  Steward  appointed  on 
this  occasion  was  the  Lord  Chancellor,  Lord 
Finch,  afterwards  Earl  of  Nottingham. 
Heneage  Finch,  the  first  Earl  of  Nottingham, 
was  one  of  the  greatest  la\vy^ei's  of  his  time, 
and  renowned  for  his  powers  of  oratory. 
The  cordial  and  all-recording  Pepys,  in 
telling  us  about  a  cause  in  which  he  had 
heard  him  speak  at  the  bar  of  the  House  of 
Lords  in  1661,  Avhen  he  was  Solicitor 
General,  exclaims,  in  the  wonder  and  grati- 
fication of  the  moment,  "  I  do  really  think 
that  he  is  a  man  of  as  great  eloquence  as  ever 
I  heard,  or  ever  hope  to  hear  in  all  my  life."' 
On  another  occasion,  in  1669,  he  heard  him 
plead  a  cause  before  the  Privy  Council,  and 
was  again  struck  with  the  same  admiration : 
''But  Lord!"  he  ejaculates,  "to  see  how  he 
did  with  his  admirable  eloquence  order  the 
matter  is  not  to  be  conceived  almost;  so 
pleasant  a  thing  it  is  to  hear  him  plead  !*' 
He  is  described  by  old  Anthony  Wood,  the 
historian  of  Oxford,  in  the  same  spirit,  as  "a 
person  of  so  eloquent  and  fluent  speech,  and 
of  so  great  sapience,  that  he  was  usually 
styled  the  English  Roscius  and  the  English 
Cicero."  Nottingham,  however,  was  a 
stanch  prerogative  and  high-church  man, 
and  was  only  for  his  undeniable  ability  the 
more  hated  by  the  opposite  party.  Burnefg 
character  of  him  is  an  odd  specimen  of  see- 
saw, and  exhibits  the  natural  honesty  and 
right-mindedness  of  the  right  reverend  histo- 
rian struggling  with  his  narrow  party  dislikes 
and  habits  of  detraction  as  remarkably 
perhaps  as  any  passage  of  his  book  : — "  He 
was  a  man  of  probity  and  well  versed  in  the 
laws;  but  very  ill-bred,  and  both  vain  and 
haughty.  He  was  long  much  admired  for 
his  eloquence;  but  it  was  laboured  and 
aftected,  and  he  saw  it  as  much  despised  before 
he  died.  He  had  no  sort  of  knowledge  in 
foreign  affairs  :  and  yet  he  loved  to  talk  of 
them  perpetually,  by  which  he  exposed  him- 


self to  those  who  understood  them."  There 
were  few  subjects  the  bishop  did  not  think 
himself  as  knowing  in  as  most  people ; 
but  in  foreign  politics  he  thought  nobody  his 
equal.  He  goes  on  describing  Finch  : — "He 
thought  he  was  bound  to  justify  the  court 
in  all  debates  in  the  House  of  Lords,  which 
he  did  with  the  vehemence  of  a  pleader, 
rather  than  with  the  solemnity  of  a  senator. 
He  was  an  incorrupt  judge,  and  in  his  court 
he  could  resist  the  strongest  applications 
even  from  the  king  himself,  though  he  did  it 
nowhere  else.  He  was  so  eloquent  on  the 
bench,  in  the  House  of  Lords,  and  even  in 
common  conversation,  that  eloquence  became 
in  him  ridiculous.  One  thing  deserves  to 
be  remembered  of  him  :  he  took  great  care  of 
filling  the  church  livings  that  belonged  to 
the  Seal  with  worthy  men ;  and  he  obliged 
them  all  to  residence."  A  part  of  this  is  not 
unlike  what  Lord  Dartmouth  has  said  of 
Burnet  himself,  who,  he  tells  us,  in  one  of 
his  notes  on  the  bishop's  History  of  his  Own 
Time,  "  had  a  boisterous  vehement  manner 
of  expressing  himself,  which  often  made  him 
ridiculous,  especially  in  the  House  of  Lords, 
when  what  he  said  would  not  have  been 
thought  so,  delivered  in  a  lower  voice,  and  a 
calmer  behaviour."  But  Burnet's  flood  of 
talk  must  have  been  altogether  a  different 
sort  of  thing  from  the  copious  and  rotund 
volume  of  Nottingham's  Ciceronian  oratory. 
And  he  was  the  pride  of  his  party  for  his 
legal  knowledge  as  much  as  for  his  elo- 
quence ; — as  he  is  drawn  under  the  name  of 
Amri  in  Absalom  and  Achitophel,  in  lines 
the  ring  of  which,  although  they  occur  in 
the  second  part  of  the  poem,  which  was 
mostly  written  by  Nahum  Tate,  sufficiently 
attest  the  mint  of  Dryden : — 

Our  laws,  that  did  a  boundless  ocean  seem. 
Were  coasted  all,  and  fathomed  all,  by  him : 
«        *        *        *        * 

To  whom  the  double  blessing  does  beloni;. 
With  Closes'  inspiration,  Aaron's  tongue. 

Roger  North,  indeed,  has  spoken  some- 
what disparagingly  of  him  as  a  Lord  Chan- 
cellor. Towards  the  latter  end  of  his  time, 
this  writer  tells  us,  he  was  "much  afflicted 
with  the  gout  and  in  other  respects  very 
valetudinary;"  and  he  says  he  has  known 
him    sit   in    the   House   of    Lords  to    hear 
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petitions  in  great  pain,  and  say  that  liis  ser- 
vants had  let  him  out,  though  he  was  fitter 
for  his  chamber.  In  the  Court  of  Chancery, 
again,  Roger  is  dissatisfied  witli  his  way  of 
proceeding  even  in  his  best  days  : — '*  During 
his  time,"'  he  writes,  "  tlie  business,  I  cannot 
say  the  justice,  of  the  court  llourished  ex- 
ceedingly. For  he  was  a  formalist,  and  took 
pleasure  in  hearing  and  deciding ;  and  gave 
way  to  all  sorts  of  motions  the  counsel  would 
ofter ;  supposing  that,  if  he  split  the  hair, 
and,  with  his  gold  scales,  determined  reason- 
ably on  one  side  of  the  motion,  justice  was 
nicely  done.  Not  imagining  what  tonnent 
the  people  endured,  wlio  were  drawn  from 
tlie  law,  and  there  tossed  in  a  blanket.'' 
But  the  circumstance  that  Nottingham  was 
succeeded  in  the  Great  Seal  by  Roger's  own 
brother  explains  this  snarling  and  backbiting 
in  the  most  fraternal  of  biographers.  Finch, 
Avho  was  appointed  Lord  Chancellor  in  1675, 
held  the  high  oflice  till  his  death,  at  the  age 
of  sixty-one,  in  1682 ;  and  the  present  was 
one  of  no  fewer  than  five  trials  before  tlie 
peers  during  that  interval  at  which  he  was 
commissioned  to  preside  as  Lord  High 
Steward. 

On  the  4th  of  April,  as  had  been  arranged, 
the  Lords  met  first  in  their  own  house  to  take 
into  consideration  the  formalities  to  be  ob- 
served in  the  proceedings  upon  the  trial, 
which,  as  usual,  was  to  take  place  in  West- 
minster-Hall. They  agreed  that  the  Serjeant 
at  Arms  should  be  continued  in  the  House  to 
make  proclamations ;  and  that,  after  proclama- 
tion had  been  made  for  all  persons  to  be  un- 
covered, the  Judges  should  not  be  covered 
mitil  the  Lord  High  Steward  asked  leave  of 
the  House.  The  report  of  the  trial  then  pro- 
ceeds : — 

About  nine  of  the  clock  the  prisoner  with 
his  guard  came  from  the  Tower,  with  the  axe 
before  him,  and  went  into  the  room  appointed 
for  him.  Between  the  hours  of  eleven  and 
twelve  at  noon,  the  Lords,  Judges,  and  as- 
sistants of  the  House,  came  in  order,  two  and 
two,  from  the  House  of  Lords,  to  the  Court 
erected  in  Westminster-Hall,  with  four  maces 
before  them,  and  before  the  Lord  High 
Steward  four  more,  besides  his  own  Serjeant 
and  purse-bearer,  with  Garter  King  at  Arms, 


and  the  Deputy  Black  Rod  bearing  tlie  white 
stall".  After  obeisance  made  to  the  throne, 
each  Lord  and  the  others  took  their  places, 
the  Serjeants,  with  tlieir  maces  erect,  kneeling, 
four  on  each  side  of  the  throne. 

Then  the  Clerk  of  the  Crown  in  Chancery 
on  theriglit  hand,  and  the  Clerk  of  the  Crown 
in  the  King's  Bench  on  the  left  hand,  making 
three  reverences  to  the  Lord  High  Steward, 
came  up  to  his  seat,  and  there  both  kneeling, 
the  Clerk  of  the  Crown  in  Chancery  delivered 
the  commission  for  the  office  of  High  Steward, 
pro  hac  vice,  to  his  grace,  who  delivered  it  to 
the  Clerk  of  the  Crown  in  the  King's  Bench 
to  read,  and  tlien  they  both  in  the  same  man- 
ner went  back  to  their  seats  at  the  table. 

Then  the  Clerk  of  the  Crown  in  the  King's 
Bench  said  as  followeth  : — 

Clerk  of  the  Crown. — Serjeant  at  Arms, 
make  proclamation. 

Se/yeant  at  Arms. — O  yes,  O  yes,  O  yes! 
My  Lord  High  Steward  of  England  straitly 
chargeth  and  commandeth  all  manner  of  per- 
sons here  assembled  to  keep  silence,  and  give 
ear  to  his  majesty's  commission,  unto  my 
Lord  High  Steward  his  grace  directed,  upon 
pain  of  imprisonment. 

Then,  while  all  the  Peers  and  assistants 
stood  up  uncovered,  the  Clerk  of  the  Crown 
read  the  commission  in  Latin  creating  Lord 
Finch  Lord  High  Steward  for  the  occasion  of 
the  trial.  When  he  had  ended,  the  Serjeant 
at  Arms  said  "  God  save  the  King ;"  and 
then  Garter  King  at  Arms,  and  the  Usher 
that  held  the  white  staft",  the  ensign  of  this 
highest  office,  making  three  reverences  to  his 
grace  (as  tlie  Lord  Higli  Steward  is  always 
styled).  Garter  on  his  knees  presented  him 
with  the  statf,  which  his  grace  delivered  back 
to  the  Usher,  who  in  like  manner  knelt  down, 
and  in  that  position  held  it  during  the  rest  of 
the  ceremony.  Then  the  Serjeant  at  Arms, 
having  been  directed  by  the  Clerk  of  the 
Crown  to  make  proclamation,  called  out, 
"  My  Lord  High  Steward  of  England,  his 
grace  straitly  chargeth  and  commandeth 
all  manner  of  persons  here  present  to  be  un- 
covered, upon  pain  and  peril  shall  fall  there- 
on." The  Clerk  of  the  Crown  now  read  the 
writ  of  certiorari  directed  to  the  Commissioners 
of  Over  and  Terminer  before  whom  the  in- 
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dictment  had  been  found,  to  return  the  same 
into  the  House  of  Lords,  with  the  return  ;  and 
then  again  directed  the  Serjeant  at  Arms  to 
make  proclamation. 

Serjeant.  O  yes !  Constable  of  the  Tower 
of  London,  return  thy  precept  and  writ  to 
thee  directed,  and  bring  forth  thy  prisoner, 
Philip  Earl  of  Pembroke  and  Montgomery, 
on  pain  and  peril  shall  fall  thereon. 

The  Constable  of  the  Tower  of  London, 
being  a  peer,  by  Sir  John  Robinson  his 
lieutenant  returned  his  precept,  and,  with 
the  axe  borne  on  his  left  hand,  the  edge 
from  him,  the  Earl  of  Pembroke  was  brought 
to  the  bar. 

TTte  Lord  High  Steward  having  then  or- 
dered the  Judges  to  be  covered,  spake 
to  the  prisoner  as  followeth : — My  Lord  of 
Pembroke,  your  Lordship  is  now  brought 
before  this  great  assembly  in  order  to  your 
trial,  wherein  you  have  to  maintain  all  that 
can  concern  you  in  this  world,  your  estate, 
your  honour,  and  your  life  itself.  There  is 
no  less  a  crime  charged  on  you,  than  the 
murder  of  one  of  the  king's  subjects ;  and 
this  is  not  charged  on  you  by  common  voice 
and  fame,  nor  by  the  growing  rumour  of  the 
multitude,  but  by  the  grand  inquest  of  this 
county,  which  was  made  up  of  gentlemen  of 
good  quality  and  consideration.  Though 
all  this  amount  to  no  more  than  a  bare  ac- 
cusation, (for  God  forbid  that  they  who 
neither  did  nor  could  hear  the  evidence  on 
both  sides  should  any  way  prejudge  your 
trial  by  their  partial  examination !)  yet  hath 
it  produced  the  presentment  of  such  a  crime 
as  is  attended  with  extraordinary  and  unusual 
circumstances. 

And  now  for  this  fact  your  Lordship  is  to 
be  tried  in  full  parliament,  and  your  arraign- 
ment is  to  be  made  as  full  and  as  solemnly 
as  is  possible.  The  king  (who  will  have  a 
strict  account  of  the  blood  of  the  meanest 
of  his  subjects,  by  whomsoever  it  is  shed) 
hath  for  this  purpose  appointed  an  High 
Steward  :  and  now  your  Lordship  is  to  be 
tried  not  by  a  select  immber  of  Lords,  but 
by  the  whole  House  of  Peers,  wlio  are  met 
togetlier  to  make  inquisition  for  this  blood. 

Doubtless  the  shame  of  being  made  a  spec- 
tacle to  such  an  assembly  as  this,  and  the 


having  a  man's  faults  and  weaknesses  exposed 
to  the  notice  and  observation  of  such  a  pre- 
sence as  this  is,  to  a  generous  mind  must 
needs  be  a  penance  worse  than  death  itself;  for 
he  that  outlives  his  own  honour  can  have  very 
little  joy  in  whatsoever  else  he  lives  to  possess. 

In  such  a  state  and  condition  as  this  is,  it 
will  be  very  fit  for  your  Lordship  to  recollect 
yourself  with  all  the  care  and  caution  you 
can  ;  it  will  be  necessary  for  you  to  make 
use  of  the  best  temper,  and  the  best  thoughts 
you  have,  when  you  come  to  make  .your 
defence  ;  let  not  the  disgrace  of  standing  as  a 
felon  at  the  bar  too  much  deject  you ;  no  man's 
credit  can  fall  so  low  but  that,  if  he  bear  his 
shame  as  he  should  do,  and  profit  by  it  as  he 
ought  to  do,  it  is  in  his  power  to  redeem 
his  reputation.  Therefore  let  no  man  de- 
spair, that  desires  and  endeavours  to  recover 
himself  again.  Much  less  let  the  terrors  of 
justice  affright  you  ;  for,  though  your  Lord- 
ship have  great  cause  to  fear,  yet  whatever 
may  be  lawfully  hoped  for  your  Lordship 
may  expect  from  the  Peers. 

It  is  indeed  just  cause  of  dreadful  appre- 
hensions, when  you  consider  how  strict 
and  impartial  the  judicature  is  which  you 
stand  before,  and  how  impossible  it  is  that 
any  consideration  of  your  Lordship's  relation 
or  family  shall  have  any  kind  of  ingredience 
into  their  Lordships'  judgment :  nay,  you 
have  cause  to  fear  all  this  will  make  against 
you,  when  you  consider  how  the  quality  of 
the  offender  doth  aggravate  the  crime. 

You  have  reason  to  fear  and  be  dismayed 
again,  when  you  consider  liow  severe,  and 
how  inexorable  the  rule  of  law  is,  in  the 
case  of  blood  ;  and  how  certain  it  is  that  the 
Lords  will  make  that  rule  of  law  the  mea- 
sure of  your  life  or  death.  But  3'et,  my 
Lord,  there  are  other  considerations  that  may 
support  you. 

Your  Lordship  may  be  sure  that  they  will 
receive  no  proof  against  you,  but  direct  and 
positive  evidence ;  it  will  not  be  left  to  any 
proof,  but  such  proof  as  by  the  manifest 
plainness  of  it  deserves  to  be  called  evidence. 
In  the  next  place,  your  Lordship  shall  sutler 
no  prejudice  for  want  of  counsel,  for  where 
there  are  any  advantages  that  the  law  can 
give  you,  this  court  takes  itself  obliged  in 
honour  to  put  you  in  mind  of  it ;  nor  can 
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your  Lordship  suffer  an  inconvenience  by- 
having  counsel  to  plead  against  you,  for  no 
arguments  nor  skill  can  pervert  tlieir  Lord- 
ships' justice :  you  shall  not  fiill  by  the 
charms  of  eloquence  ;  nothing  shall  load  or 
press  you  but  your  own  crime ;  and  even 
that  burden  may  be  alleviated,  if  there  bo 
any  room  for  an  abatement,  so  far  as  it  doth 
not  contradict  what  tliey  owe  to  tlie  king,  to 
tliemselves,  to  the  law,  and  to  the  justice  of 
tlie  kingdom. 

Hearken,  therefore,  my  Lord,  to  your  indict- 
ment with  patience  and  attention ;  give  no  in- 
terruption to  the'counsel  or  witnesses  that  speak 
against  you,  and  reserve  what  you  have  to 
Bay  for  yourself  till  the  time  come  when 
your  witnesses  shall  be  examined,  and  you 
make  your  defence,  of  which  I  will  give  you 
notice.  And  this  you  may  rely  upon,  that, 
when  you  do  come  to  speak  for  yourself, 
you  shall  be  heard  with  as  much  favour  and 
candour  as  the  matter  will  bear ;  and  when 
my  Lords  have  heard  all  that  can  be  said 
on  both  sides,  doubtless  their  Lordships  will 
give  such  a  judgment  in  the  case,  as  is  fit  for 
you  to  receive ;  such  a  judgment  as  becomes  this 
great  court,  and  such  a  judgment  as  is  suitable 
to  that  known  equity,  which  their  Lordships 
do  always  observe  in  all  their  proceedings. 

Lord  High  Steward. — Read  the  indictment 
to  my  Lord. 

Clerk  of  the  C/'ou-w.— Philip,  Earl  of  Pem- 
broke and  Montgomery,  hold  up  your  hand. 
Which  he  obeyed  by  holding  up  hia  right 
hand. 

CI.  of  Cr. — You  stand  indicted  by  the 
name  of  Philip,  Earl  of  Pembroke  and  Mont- 
gomery, late  of  the  parish  of  8t.  Martin's  in 
the  Fields,  in  the  county  of  Middlesex,  for 
that  you,  not  having  the  fear  of  God  before 
your  eyes,  but  being  moved  and  seduced  by 
die  instigation  of  the  devil,  the  4th  of  Feb- 
ruary, in  the  30th  year  of  the  reign  of  our 
sovereign  lord  Charles  the  second,  by  the 
grace  of  God,  of  England,  Scotland,  France, 
and  Ireland,  King,  Defender  of  the  Faith,  &c., 
with  force  and  arms,  at  the  parish  aforesaid, 
in  the  county  aforesaid,  in  and  upon  one 
Nathanael  Cony,  gent.,  in  the  peace  of  God, 
and  of  our  said  sovereign  lord  the  king,  then 
and  there  being,  feloniously,  voluntarily, 
and  of  your  malice  forethought  did  make  an 


assault;  and  that  you  the  said  Philip,  Earl 
of  Pembroke  and  Montgomery,  witli  the 
right  fist  of  you  the  said  Pliilip,  Ike.,  the  said 
Nathanael  Cony,  in  and  upon  tlie  left  part 
of  the  head  of  the  said  Nathanael  Cony, 
then  and  there  feloniously,  wilfully,  and  of 
your  malice  aforethought,  did  strike,  and 
bruise  him  the  said  Nathanael  Cony ;  with 
your  right  fist  aforesaid  did  beat  and  throw- 
down  to  the  ground  ;  and  that  you  the  said 
Philip,  &c.,  the  said  Nathanael  Cony  so  lying 
upon  tlie  ground,  in  and  upon  the  head, 
neck,  breast,  belly,  sides,  and  back,  of  him 
the  said"  Nathanael  Cony,  then  and  there 
feloniously,  wilfully,  and  of  your  malice 
before-thought  did  strike  and  kick  ;  by  reason 
of  which  said  kicking  and  bruising  of  the  said 
Nathanael  Cony  on  the  said  left  part  of  the 
head  of  the  said  Nathanael  Cony  with  the  said 
fist  of  you  the  said  Pliilip,  &c.,  and  of  the  beat- 
ing and  throwing  him  to  the  ground  afore- 
said, and  also  by  reason  of  kicking  of  the 
said  Nathanael  Cony,  with  the  said  feet  of  you 
the  said  Philip,  &c.,  on  tlie  head,  neck,  breast, 
belly,  sides,  and  back  of  the  said  Nathanael,  he 
the  said  Nathanael  Cony,  from  the  aforesaid 
4th  of  February  in  the  aforesaid  year,  to  the 
10th  of  the  same  month  of  February,  in  the 
parish  aforesaid,  did  languish  and  languishing 
did  live,  on  which  said  10th  day  of  February 
in  the  year  aforesaid,  he  the  said  Nathanael 
Cony,  of  the  strikhig  and  bruising,  beating 
and  kicking  died ;  and  so  you  the  said  Pliilip, 
&c.,  the  said  Nathanael  Cony,  at  the  parish 
aforesaid,  in  the  county  aforesaid,  in  manner 
and  form  aforesaid,  feloniously,  voluntarily, 
and  of  your  malice  forethought,  did  kill  and 
murder,  against  the  peace  of  our  said  sove- 
reign lord  the  king,  his  crown  and  dignity. 
How  say,  you,  Philip  Earl  of  Pembroke  and 
Montgomery,  are  you  Guilty  of  this  felony 
and  murder  whereof  you  stand  indicted,  or 
Not  Guilty  ? 

E.  of  Pemb.— Not  Guilty. 

CI.  of  Cr. — Culprit,  how  will  you  be  tried? 

E.  ofPemh. — By  my  peers. 

Ci.  of  Cr. — God  send  you  a  good  deliver- 
ance.    Serjeant  at  Arms,  make  proclamation. 

Serj. — O  yes,  if  any  one  will  give  evidence 
for  our  sovereign  lord  the  king  against  Philip, 
Earl  of  Pembroke  and  Montgomery,  the  pri- 
soner at  tlie  bar,  let  them  come  forth  and  they 
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shall  be  heard,  for  the  prisoner  stands  at  the 
bar  upon  his  deliverance. 

Sir  William  Dolhen,  Knight,  Recorder  of 
London,  then,  in  his  quality  of  the  King's 
Serjeant  at  Law,  opened  the  indictment  with 
the  usual  brief  abstract  of  the  main  facts ; 
after  whom  — 

The  Attorney  General  Sir  William  Jones, 
who,  having  been  called  by  writ  as  assist- 
ant to  the  House,  was  within  the  bar,  rose 
and  spoke  as  follows  : — May  it  please  your 
grace,  my  Lord  High  Steward  of  England, 
and  the  rest  of  my  noble  lords  ;  Philip,  Earl  of 
Pembroke  and  Montgomery,  stands  here  in- 
dicted for  the  murder  of  Nathanael  Cony. 
That  my  Lord  of  Pembroke  was  the  cause  of 
his  death,  I  humbly  conceive,  will  need  very 
little  question  before  your  Lordships,  for  we 
have  such  proof  that  it  was  his  hand  threw  him 
down,  and  his  feet  that  trod  upon  him,  and 
kicked  him,  which  was  the  cause  of  his 
death,  that  it  cannot  be  denied  :  but  whether 
or  no  this  killing  amount  to  murder  may  be 
a  matter  of  further  controversy  ;  and  I  hold 
it  my  duty  to  acquaint  your  grace  and  my 
lords,  what  the  proof  is,  and  then  what  we 
have  to  offer  to  prove  it  to  be  an  offence  even 
of  this  nature. 

.  My  Lords,  I  know,  to  maintain  an  indict- 
ment of  murder,  there  must  be  a  proof  of 
malice ;  but  the  law  is  plain  (your  lordships 
knew,  and  my  lords  the  Judges  will  tell  it 
you)  that  there  are  two  sorts  of  malice ;  the 
one  is  malice  expressed,  and  that  is  when  a 
man  can  be  proved  to  have  borne  before- 
hand an  ill  will  and  hatred  to  the  person  he 
killed;  this  sort  of  malice  we  pretend  not  to 
be  in  this  case  :  but  there  is  another  sort  of 
malice,  which  also  in  law  gives  the  denomi- 
nation of  murder  to  the  killing  of  a  man, 
which  is  malice  implied,  when  any  one  shall, 
without  any  provocation  given  by  the  party 
slain,  bring  another  by  violence  to  his 
death  ;  for  our  law  supposeth,  and  that  upon 
good  ground,  that  no  man  without  a  provoca- 
tion would  kill  his  brother,  unless  he  had  ma- 
lice to  him  before-hand ;  and  that  is  the 
malice  that  falls  out  to  be  the  ingredient  of 
this  case,  for  the  poor  unfortunate  gentleman 
that  was  killed  did  not,  for  aught  that  did 
appear  to  me  (and  I  have  had  all  the  proof 


given  at  the  coroner's  inquest  imder  my  ex- 
amination), give  the  least  provocation  to  this 
noble  lord.  Some  have  thought  that  a  person 
might  be  guilty  of  malicious  murder,  though 
the  party  killed  had  given  the  murderer  a 
blow  ;  but  I  shall  not  contend  for  so  strict  a 
construction  of  a  provocation,  for  there  was 
not  in  this  case  a  blow  struck,  no  nor  an 
angry  Avord  given  :  all  that  I  can  find  came 
from  Mr.  Cony  was,  to  complain  that  a 
friend  of  his  that  came  into  the  company 
with  him  was  turned  out  of  doors;  and  sure 
such  a  thing  will  never  be  taken  to  be  a 
provocation,  at  leastwise  such  a  one  as  will 
take  away  malice  implied.  I  shall  now,  my 
lords,  give  your  lordships  an  account  of  the 
nature  of  our  evidence,  as  to  the  fact,  and 
that,  my  lords,  in  short ;  for,  as  I  shall  not 
use  any  aggravation  above  what  the  cause 
requires,  so  I  shall  not  tire  your  grace  and  my 
lords  with  any  long  speech,  but  barely  open 
the  evidence,  and  tell  you  in  short  what  will 
come  in  proof  before  you. 

It  was  on  Sunday,  the  3rd  of  February, 
that  my  Lord  of  Pembroke  and  his  company 
were  drinking  at  the  house  of  one  Long  in 
the  Haymarket,  (I  am  sorry  to  hear  the  day 
was  no  better  employed  by  them,)  and  it  was 
the  misfortune  of  this  poor  gentleman,  to- 
gether with  one  Mr.  Goring,  to  come  into 
this  house  to  drink  a  bottle  of  wine ;  my  Lord 
of  Pembroke  saw  them  coming  in,  and,  know- 
ing Mr.  Cony,  was  very  importunate  with 
him  to  join  company  :  he  at  first  refused,  be- 
cavise  of  his  friend,  and  told  his  lordship  they 
had  business  together;  but  no  denial  he 
would  take,  and  so  at  last  they  did  go  into 
my  Lord's  room.  After  some  distance  of 
time,  when  it  was  near  twelve  of  the  clock  at 
night,  there  fell  out  a  difference  between  my 
Lord  and  Mr.  Goring  (the  gentleman  that 
came  in  with  Mr.  Cony),  who,  it  seems,  gave 
my  Lord  of  Pembroke  some  words  which 
provoked  him  to  express  his  distaste  of  them, 
by  throwing  a  glass  of  wine  in  his  face  ; 
which  injury  Mr.  Goring  so  far  resented,  as 
that  he  was  about  to  draw  his  sword,  but  was 
prevented  by  some  of  the  company,  and  put 
out  of  the  room  to  avoid  further  mischief. 
This  gentleman,  Mr.  Cony  that  Avas  killed, 
was  not  at  all  concerned  in  the  matter  of  the 
difference,  but  only  desired  to  go  out  of  the 
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room,  that  he  might  look  after  his  friend,  who 
was  thrust  out  of  doors,  he  knew  not  wliy 
(without  any  provocation,  as  you  will  bear 
by  and  by).  My  Lord  of  Pembroke  falls 
upon  him,  strikes  him  with  one  blow  to  the 
ground,  and  when  he  was  there  trod  upon 
him  on  his  back,  on  his  belly,  on  liis  side,  and 
kicked  liim  so  that  the  poor  gentleman  fell  into 
a  swoon,  and  was  after  some  time  with  some 
difficulty  brought  to  himself  again.  After 
they  had  perceived  there  was  life  in  him, 
they  lifted  him  up,  aiid  laid  him  down  on 
some  chairs  that  were  in  the  room,  and,  think- 
ing too  much  had  been  done  by  them  already, 
they  take  their  leaves  of  him,  and  commit 
him  to  the  care  of  the  drawer.  He  was  not 
(as  it  should  seem)  so  carefully  attended  by 
the  drawer,  whose  ignorance  could  not  look 
after  him  as  his  condition  required,  and  so 
fell  down  off  the  chairs  again  divers  times. 
After  some  time,  early  in  the  morning  he 
was  carried  away  in  a  sedan  to  his  own  lodg- 
ing, and  being  there  put  to  bed,  as  he  grew  a 
little  more  and  more  recovered  out  of  his 
stupefaction,  so  he  grew  more  and  more  in 
pain,  and  sent  for  doctors  and  chirurgeons 
to  consult  with,  by  whom  he  had  all  the 
means  used  that  was  possible  to  have  saved 
his  life,  but  it  proved  there  was  so  much  blood 
forced  out  of  his  veins,  and  gathered  into  one 
place  of  his  body,  by  those  blows  and  bruises, 
that  he  could  not  be  recovered,  and  so,  after 
a  week's  time  passed  in  intolerable  pain, 
died :  but  yet  all  the  time  of  his  dying,  and 
even  constantly  to  his  death,  he  did  complain 
tliat  it  was  my  Lord's  bruises  brought  him  into 
that  condition.  It  will  also  be  proved,  that, 
after  his  death,  upon  view  of  the  body  by  the 
coroner  and  his  jury,  there  was  the  appear- 
ances of  those  blows  and  abuses,  by  broad 
bruises  in  several  parts  of  the  body,  and  this 
some  of  the  jury  will  testify.  This,  in  short,  is 
tlie  matter  of  the  evidence,  which  we  shall 
briefly  prove,  and  then  submit  it  all  to  your 
Lordships'  judgment. 

Then  the  report  of  the  trial  goes  on  : — 

L.  H.  St. — Call  the  witnesses  together,  and 

speak  out,  Mr.  Attorney. 

Att.  Gen. — Those  we  shall   call   first   are 

Mr.  Henry  Goring.  Mr.  Richard  Savage,  JNIr. 

John  Shelly,  and  Capt.  Fitz-Patrick. 


CI.  of  Cr. — The  evidence  which  you  and 
every  one  of  you  shall  give  for  our  sovereign 
Lord  tlie  King,  against  Philip,  Earl  of  Pem- 
broke and  Montgomery,  the  prisoner  at  the 
bar,  shall  be  the  truth,  the  whole  h-uth,  and 
nothing  but  the  truth  :  So  help  you  God. 

L.  H.  St. — Mr.  Attorney,  whom  do  you 
begin  with. 

Att.  Gen. — Mr.  Henry  Goring. 

L.  H.  St. — Stand  forward.  Goring. 

Aft.  Gen. — Pray,  Sir,  acquaint  my  Lords 
of  the  maimer  of  your  coming  witli  IVIr.  Cony 
to  Mr.  Long's,  and  what  happened  there. 

L.  H.  St. — Sir,  you  must  speak  so  loml 
that  I  may  hear. 

Goring. — May  it  please  your  grace,  jMr. 
Cony  and  I  did  on  Sunday,  the  3rd  of  Feb, 
last,  dine  in  the  city  ;  we  staid  very  late  there, 
and  I  must  ingeimously  confess,  we  had  drank 
more  than  was  fit  for  us  to  have  done ;  after 
that,  if  it  please  your  grace,  I  ofiered  to  set 
down  Mr.  Cony  at  his  lodgings,  but  he  was 
so  very  ceremonious,  that  he  would  see  me 
home ;  it  seems  Long's  house,  the  tavern  in 
the  Hay-Market,  was  in  the  way,  and  Mr. 
Cony  would  needs  have  vis  drink  another 
bottle  of  wine  ere  we  parted.  It  was  late, 
and  the  door  shut,  but  we  knocking  pretty 
hard  for  admittance  did  get  it  opened,  and,  as 
soon  as  the  door  was  opened,  Mr.  Cony  went 
towards  tlie  bar,  and  made  some  noise,  being 
in  drink ;  my  Lord  of  Pembroke  was  then  in 
a  low  room  in  the  house,  and,  knowing  Mr. 
Cony  (as  I  thought),  came  and  asked  him  if 
he  would  come  in  and  drink  with  him ;  he 
replied,  My  Lord,  I  am  with  a  friend,  and  we 
have  some  business  together.  At  length  my 
Lord  asked  me  very  civilly  to  come  in,  and 
we  did  after  some  time  come  in ;  and  when 
we  were  in  my  Lord  drank  to  me  as  I  re- 
member, and  we  stood  round  the  table  awhile, 
and  at  last  sat  down  in  some  chairs,  for  we 
were  not  so  much  ourselves  as  to  be  al)le  to 
stand  all  the  while ;  then  there  was,  it  seems, 
some  dispute  between  my  Lord  of  Pembroke 
and  me,  wherehi  my  Lord  did  conceive  I  liad 
done  him  some  injury,  and  tlirew  a  glass  of 
wine  in  my  face. 

Att.  Gen. — What  kind  of  discourse  was 
that,  pray,  Sir? 

Goring. — Truly,  may  it  please  your  grace, 
I  caiuiot  remember  all  the  discourse,  because 
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I  was  so  much  in  drink  at  that  time ;  they 
say,  it  was  about  families  and  play  ;  I  cannot 
positively  say  what  it  was ;  but  after  my  Lord 
of  Pembroke  rose  up  to  draw  his  sword,  and 
I  laid  my  hand  on  mine. 

Att.  Gen. — Well,  Sir;  and  what  followed 
tlien? 

Goring. — Captain  Savage  stept  in  between 
my  Lord  and  me,  and  the  drawer  came  bust- 
ling about,  and  took  me  and  shoved  me  out 
of  the  room  ;  while  I  was  thrusting  out  I  heard 
a  noise  behind  me,  and  I  saw  my  Lord  make 
somewhat  towards  Mr.  Cony ;  but  more  I 
cannot  say  what  was  done,  because  Mr. 
Savage  was  between  my  Lord  and  me. 
When  I  was  out  of  the  room  I  found  my 
sword  gone,  and  my  hat  and  periwig ;  I  then 
made  a  noise  at  the  door,  and  would  not  go 
away  until  I  had  recovered  my  things ;  the 
man  of  the  house,  who  was  in  bed,  it  seems, 
(for  he  was  then  undressed  and  in  his  night- 
gown) came  and  asked  me  what  was  the 
matter?  I  told  him,  I  had  been  in  the  room 
with  my  Lord  of  Pembroke,  where  I  had  re- 
ceived some  ill-usage,  and  had  lost  my  hat 
and  periwig,  and  they  had  broken  a  piece  of 
my  sword,  and  had  taken  it  from  me, 
which  I  had  desired  to  have  again ;  and,  said 
I,  Mr.  Cony,  I  doubt,  is  in  danger,  for  there  is 
quarrelling  within  ;  and  I  desired  to  come  in 
to  see  what  they  did  with  him. 

Att.  Gen. — Well,  Sir,  when  you  came  in, 
what  then  ? 

Goring. — Upon  this,  the  master  of  the  house 
did  desire  me  to  go  into  a  room,  and  a  gentle- 
woman, his  sister,  as  I  after  understood,  did 
also  press  me  to  go  into  another  room,  and 
promised  they  would  bring  Mr.  Cony  to  me  ; 
upon  which  I  went  into  a  room  thereby,  but 
it  was  long  before  I  heard  from  them ;  and 
being  under  some  impatience,  they  at  last 
came  and  told  me,  Now,  Sir,  you  may  go  in, 
if  you  please ;  when  I  came  in,  I  found  a  gentle- 
man lying  along  upon  the  chairs,  and  nobody 
else  in  the  room ;  I  began  to  be  suspicious, 
for  I  was  then,  as  I  thought,  somewhat 
soberer,  that  he  had  some  wound,  and  took 
the  candle  and  walked  about  him,  and  would 
fain  have  awakened  him,  but  could  not  by 
all  my  endeavours :  the  drawer  told  me,  he 
was  oidy  dead  drunk,  and  would  in  a  little 
time  come  to  himself;  unon  which  I  desired 


them  to  lay  some  blankets  upon  him,  and 
some  pillows  under  him,  and  set  some  more 
chaii's,  to  make  the  place  broader,  that  he 
miglit  not  fall  down,  and  I  ordered  the 
drawer  to  be  sure  to  watch  with  him  till  he 
awaked,  and  make  a  good  fire,  which  he  pro- 
mised to  do.  The  next  day  Mr.  Cony  sent 
to  my  lodging  to  come  and  see  him  ;  but  I 
did  not  that  day,  because  I  did  go  out  early, 
and  did  not  return  till  late;  but  the  very 
next  day  after  (being  Tuesday),  when  I  came 
to  him,  Harry,  said  he,  I  was  very  much 
abused  the  other  night  in  my  Lord's  company. 
I  am  sorry  for  that,  said  I,  with  all  my  heart ; 
and  asked  him  how  he  came  to  be  abused. 
My  Lord  of  Pembroke,  said  he,  threw  me 
down,  and  there  somebody  trod  upon  me  and 
kicked  me,  and  he  shall  know  that  he  has 
abused  me,  and  that  I  expect  satisfaction  for 
it :  1  hope  you  will  let  him  know  so  much, 
and  carry  him  a  challenge  from  me.  Mr. 
Cony,  said  I,  who  did  tread  upon  you  ?  I 
know  not,  said  he,  for  I  was  in  a  swoon ; 
either  my  Lord  of  Pembroke,  or  some  of  his 
creatures  for  him.  I  never  had  the  honour 
to  know  my  Lord  of  Pembroke  before,  nor 
above  one  or  two  of  the  gentlemen  that  were 
with  him  then  in  the  company. 

Att.  Gen. — Sir,  had  you  any  discourse  with 
him  afterwards  1 

Goriftg.- — Yes,  every  day  till  Thursday  at 
night. 

Att.  Gen. — Did  he  complain  of  much 
pain  ? 

Goring. — Yes,  constantly,  in  his  belly,  his 
sides,  and  his  shoulders. 

Att.  Gen. — What  did  he  tell  you  was  the 
cause  of  his  death  ? 

Goring. — He  said  it  was  my  Lord  of  Pem- 
broke that  had  done  him  the  injury  in  throw- 
ing him  down  ;  who  trod  on  him,  or  kicked 
him,  he  could  not  tell,  but  said,  my  Lord 
should  answer  for  it  to  him. 

Att.  Gen. — Do  you  remember  what  part 
he  complained  of  most"? 

Goring. — His  belly. 

Att.  Gen. — And  what  else  % 

Gori7ig. — I  think  his  sides  and  shoulders. 

Att.  Gen. — What  distance  of  time  was  it 
between  your  being  thrust  out  of  the  room, 
and  your  coming  in,  and  finding  him  upon 
the  chairs  V 
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Goring. — About  half  an  hour. 

L.  H.  St. — Mr.  Goring,  you  say  you  saw 
no  stroke  given  by  my  Lord,  of  Pembroke  to 
Mr.  Cony  1 

Goring. — No,  truly,  may  it  please  your 
grace;  I  saw  my  Lord  make  towards  him, 
but  Mr.  Savage  was  between  my  Lord  and 
me,  and  I  was  put  out  of  the  room. 

L.  H.  St. — You  did  not  hear  Mr.  Cony 
charge  my  Lord  with  kicking  him,  or  stamp- 
ing on  him  ? 

Goring. — He  did  not  in  my  hearing  charge 
him  with  stamping  on  him,  but  that  he  threw 
him  down,  and  that  then  some  one  did  kick 
him. 

Att.  Gen. — My  Lords,  we  have  done  with 
this  witness. 

L.  H.  St.— My  Lord  of  Pembroke,  will 
your  Lordship  please  to  ask  that  witness  that 
spoke  last  any  questions,  for  now  is  your 
time? 

E.ofP. — No,  my  Lord. 

Att.  Gen. — Then  we  desire  Mr.  Savage 
may  be  examined :  Mr.  Savage,  pray  do  you 
acquaint  his  grace  and  my  Lords  what  you 
know  of  this  business. 

Savage. — May  it  please  your  grace,  I  was 
in  company  with  my  Lord  of  Pembroke,  at 
Mr.  Long's  house  in  the  Hay-market,  when 
Mr.  Cony  came  in,  and  making  a  great  noise 
at  the  bar,  my  Lord  of  Pembroke,  being  in  a 
lower  room,  looked  out  at  the  door,  and, 
seeing  who  it  Avas,  my  Lord  saluted  him  very 
kindly,  and  told  him  he  was  glad  to  see  him, 
and  desired  him  to  walk  into  his  room.  Mr. 
Cony  told  him  he  had  a  friend  at  the  door, 
and  desired  his  Lordship  to  admit  him,  which 
my  Lord  embraced  very  kindly  :  and  then 
Mr.  Cony  goes  to  the  door  and  calls  Mr. 
Goring,  desiring  him  to  come  in,  and  they 
came  together  into  the  room ;  my  Lord  de- 
sired him  to  sit  down  and  drink  a  glass  of 
wine,  which  they  did,  and  after  some  time 
falling  into  discourse,  Mr.  Goring  began  to 
make  use  of  some  impertinent  language  to 
my  Lord,  and  amongst  the  rest  told  him  he 
was  as  good  or  a  better  gentleman  than  he 
was. 

Att.  Ge/i.— Goring  did? 

Savage. — Yes,  Goring  did;  upon  which 
my  Lord  threv/  a  glass  of  wine  in  his  face, 
and  immediately  stept  back  and  drew  his 


sword  :  Mr.  Goring  was  going  to  draw,  but 
I  came  up  to  him,  and  took  his  sword  from 
him,  and  broke  a  piece  of  it,  and  upon  my 
persuasion  my  Lord  put  up  his  sword  again ; 
but,  for  fear  there  might  be  more  words,  I 
took  Mr.  Goring  in  my  arms,  and  shoved  him 
out  of  the  room;  and  whilst  I  was  thrusting 
him  out  of  doors,  I  heard  a  noise  of  a  bustle 
behind  me,  and,  leaving  the  drawer  to  keep 
Mr.  Goring  out,  I  saw  my  Lord  of  Pembroke 
strike  Cony  with  his  right  hand,  who  imme^ 
diately  fell  down,  and  then  gave  him  a  kick  ; 
and  so  upon  that,  finding  him  not  stir,  I  took 
Mr.  Cony,  being  on  the  ground  (I  and  my 
Lord  together,  for  I  was  not  strong  enough  ta 
do  it  myself),  and  laid  him  on  the  chairs, 
and  covered  him  up  warm,  and  so  left  him.  ; 

Att.  Gen. — You  say,  my  Lord  struck  him 
a  blow  ? 

Savage. — Yes,  he  did  strike  him. 

Att.  Gen. — On  what  part? 

Savage. — I  suppose  on  the  face. 

Att.  Gen. — You  say.  Sir,  my  Lord  of 
Pembroke  did  kick  him  when  he  was  upon 
the  ground  ? 

Savage. — Yes. 

Att.  Gen.  —  Did  he  kick  him  once  or 
oftener  ? 

Savage. — But  once,  that  I  saw. 

Att.  Gen. — Pray,  Sir,  on  what  part  was 
it? 

Savage. — Somewhere  on  the  body,  but  I 
cannot  tell  what  part. 

Att.  Gen. — With  what  force  did  his  leg 
move  ? 

Savage. — Not  with  a  very  great  force. 

Att.  Gen. — How  high  was  his  leg  lifted 
up? 

Savage. — He  pushed  his  leg  with  a  quick 
motion  forward. 

Att.  Gen. — When  you  took  him  up  he  was 
senseless,  you  say  ?  Pray,  Sir,  how  long  was 
it  ere  he  was  brought  to  life  again  ? 

Savage. — Two  or  three  miimtes. 

Att.  Gen. — What  means  did  you  use  to 
bring  him  to  himself? 

Savage. — We  chafed  liim  over  the  temples, 
and  such  things. 

Att.  Gen. — When  he  came  to  life  again, 
did  he  speak  ? 

Savage. — He  did  open  his  eyes,  but  did 
not  speak. 
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Att.  G<?/z.— What  followed  tlieu? 

Savage. — We  laid  him  upon  some  chairs 
gently ;  for  his  pulse  was  almost  gone,  that  we 
could  feel. 

Att.  Gen. — Did  his  eyes  continue  open  after 
he  was  revived  ? 

Savage. — Not  long  ;  for  I  asked  him  if  he 
knew  me  ;  he  seemed  to  shake  his  head,  as  if 
he  did,  and  then  closed  his  eyes  again. 

Att.  Gen. — Before  that  accident,  what  con- 
dition was  he  in  ? — was  he  able  to  talk? 

Savage. — He  was  very  drunk,  but  he  did 
say  something. 

Att.  Gen. — What  discourse  had  he  before 
he  was  struck  down  ? 

Savage. — I  cannot  well  remember,  but  I 
think  he  proposed  to  play  to  my  Lord. 

Att.  Gen. — Why  did  my  Lord  strike 
Cony? 

Savage. — I  cannot  tell ;  I  was  then  putting 
Gorhig  out  of  the  room,  and  hearing  the  noise 
of  my  Lord's  motion  towards  Cony,  I  looked 
back,  and  saw  my  Lord  strike  him. 

Att.  Gen. — What  language  did  lie  use  to 
my  Lord  to  provoke  him  to  it? 

Savage. — I  cannot  tell  any  at  all. 

Ait.  Gen. — Did  you  see  Mr.  Cony  after  that 
time,  and  what  did  he  then  say  to  you  ? 

Savage. — I  went  two  days  afterwards  to  see 
Mr.  Cony,  who  told  me  he  was  then  in  a 
pretty  good  condition.  He  asked  me  whether 
my  Lord  had  struck  him  :  I  told  him.  Yes. 
Truly,  said  he,  I  did  not  know  that  my  Lord 
had  struck  me,  but,  finding  myself  so  mucli 
in  pain,  I  thought  I  had  fallen,  partly  through 
my  drink,  and  partly  through  my  tits  I  used 
to  have. 

Att.  Gen. — We,  my  Lord,  have  now  done 
with  this  witness. 

L.  H.  St. — My  Lord  of  Pembroke,  will  you 
ask  Mr.  Savage  any  questions  ? 

E.  of  P.— No,  my  Lord. 

L.  H.  St. — Mr.  Savage,  I  think  you  say 
you  saw  my  Lord  of  Pembroke  kick  him 
once;  in  your  judgment,  was  that  kick  of 
such  force  as  to  give  any  great  bruise  ? 

Savage. — I  did,  my  Lord,  see  him  kick 
him  once,  but  not  with  any  great  force,  as  I 
conceive. 

L.  H.  St. — You  did  not  hear  l\Ir.  Cony 
complain  my  Lord  had  kicked  him? 

Savage. — No  ;  for,  as  I  told  your  Lordship, 


when  I  went  to  see  him  two  days  after,  he 
asked  me  the  question,  and  he  said  he  did  not 
know  it  before. 

L.  H.  St. — Mr.  Attorney,  pray  go  on  with 
your  witnesses. 

Att.  Gen. — We  shall  next  call  Mr.  John 
Shelly.  Mr.  Shelly,  pray  tell  his  Grace 
and  my  Lords  your  knowledge  in  this  un- 
toward accident. 

Shelly. — May  it  please  your  Grace,  I  was 
in  the  room  at  Long's,  when  Mr.  Cony  and 
Mr.  Goring  came  in :  they  were  both  very 
far  in  drink,  insomuch  that  Goring  could 
hardly  stand,  but  desired  he  might  have 
leave  to  sit  down,  which  he  had :  Mr. 
Goring  in  a  little  time  proposeth  to  play  to 
my  Lord,  and  my  Lord  told  him,  he  would 
throw  with  him  for  500/.,  and  was  sending 
away  for  the  money ;  but  then  Mr.  Goring 
would  not  play  :  I  believe,  said  my  Lord  to 
him,  you  are  an  idle  fellow,  that  you  will 
propose  these  things  and  not  pursue  them : 
upon  that  Mr.  Goring  tells  my  Lord,  his  name 
was  a  better  name  than  his  Lordship's,  and  he 
a  better  gentleman  than  my  Lord  :  then  my 
Lord  takes  some  wine,  and  threw  it  in  his 
face ;  hereupon  Mr.  Goring  steps  back,  and 
drew  his  sword,  and  my  Lord  did  the  same  : 
Captain  Savage  steps  in  between  them,  and 
keeps  my  Lord,  while  Goring  was  put  out  of 
the  room  ;  my  Lord  then  desired  Mr.  Cony 
to  go  out  with  his  friend  :  said  he,  I  do  not 
know  upon  what  account  my  friend  is  sent 
out;  whereupon  my  Lord  hit  Cony  a  box  on 
the  ear,  and  that  threw  him  down. 

Att.  Gen. — Pray,  Sir,  before  my  Lord 
struck  him,  did  not  Cony  give  my  Lord  some 
ill  language  ? 

Shelly. — He  only  said,  as  I  told  you  before, 
I  know  not  upon  what  account  my  friend  is 
tvirned  out  of  doors. 

Att.  Gen. — Did  you  see  my  Lord  strike 
him? 

Shelly. — Yes. 

Att.  Gen. — Whereabouts? 

Shelly — On  the  head  with  his  fist,  or  his 
hand. 

Att.  GV«.— Did  he  fall  at  the  first  blow  ? 

Shelly.~\es. 

Att.  Gen. — Did  he  afterwards  say  any- 
thing ? 

Shelly. — No. 
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Att.  Gen. — Did  you  see  my  Lord  kick  him  ? 
Shelly.— ^o. 

Att.  Gen. — Did  you  see  my  Lord  hold  up 
bis  foot  to  do  it? 
Shelly.— \ei. 
Att.  Gen. — How  high  ? 
Shelly.— A  pretty  height. 
Att.  Gen. — Pray  what  became  of  the  gen- 
tleman afterwards  ? 

Shelly.— They  took  him  up  in  their  arms, 
and  laid  him  upon  some  chairs. 

Aft.  Gen. — Did  you  see  him  laid  tliere? 
Shelly. — Yes. 

Att.  Gen. — Was  he  senseless  when  he  was 
taken  up  ? 
Shelly.— Yes. 

Att.  Gen. — What  was  the  reason,  do  you 
think,  that  he  did  not  open  his  eyes,  and  keep 
them  open  ? 

Shelly. — Truly,  I  believe  his  drink,  as  well 
as  the  blows. 

Att.  Gen. — The  one  as  well  as  the  other  ? 
Shelly. — Yes. 

Att.  Gen. — What  then  did  they  do  with 
him? 

Shelly. — They  laid  blankets  upon  him,  and 
p  lllows  under  'him,  and  laid  him  upon  the 
chairs. 

Att.  Gen. — How  many  chairs  ? 
;    Shelly. — As  many  as  reached  his  length.  ^ 

Att.  Gen. — Who  did  you  leave  him  m 
charge  withal  ? 

Shelly. — With  the  drawer. 
Att.  Gen. — Did  he  speak  between  the  time 
of  his  first  fall  and  your  going  away  ? 
Shelly.— No. 

Att.  Gen. — Did  you  see  him  after? 
Shelly. — Yes,  three  days  after. 
Att.  Gen. — What  did  he  then  say  to  you  ? 
Shelly. — That  he  had  a  fit,  but  was  pretty 
well  recovered. 

Att.  Gen. — When  was  It  you  saw  him  after 
that? 

Shelly. — On  the  Saturday  after,  and  tlien  he 
told  me  the  same  again. 

L.  H.  St. — Did  he  impute  anything  to  my 
Lord  of  Pembrt)ke  ? 

Shelly. — He  said  nothing  at  all  to  me  of  the 
ground  of  his  Illness,  but  that  which  1  have 
told  your  Grace. 

L.  H.  St.— ^ly  Lord  of  Pembroke,  will  your 
Lordship  ask  this  witness  any  questions  ? 


E.  of.  P. — No,  my  Lord.  ' 
Att.  Gen. — Then  we  for  the  king  desire  to 
examine     Mr.   Fitz-Patrick. — Captain   Fitz- 
Patrlck,  pray  tell  my  Lord  High  Steward,  and 
my  Lords  the  jjeers,  what  you  know . 

Fitz-Pnt, — My  Lord,  I  was  in  tlie  room  at 
Long's  with  my  Lord  of  Pembroke,  ami  my 
Lord  was  walking  about  the  room,  and   he 
hears  a  noise  without,  and  steps  to  the   door, 
where,  opening  the   door  half,  he   saw    Mr. 
Cony  at  the  bar,  who  was  just  come   in,  and 
seeing  my  Lord,   comes  to  salute   him  ;  my 
Lord   returning    into  tiie  room  said  to  him, 
Will  you  come  in  and  join  company?     Mr. 
Cony   answered,  I  have  my  friend  here,  my 
Lord ;  and  brings   Mr.  Goring  to  my  Lord, 
who  saluted  him  kindly,  and  desired   them 
both   to  walk  in.     LTpon  which  all  we  that 
were  in  the  room  stood  up,  and  the  drawer 
gave  them   chairs:  after  the  drinking  about 
of  a  glass  or  two,  Mr.  Goring   (botli   being 
drunk)  said,  amongst  other   discourse,  I  will 
drlnlc,  I  will  play,  I  will  fight  with  any  man. 
Who  is  this  gentleman,  said  my  Lord  of  Pem- 
broke, that  1  should  never  hear  of,  or  know 
him?  How,  said  Goring,  'sbloodi  not  liear  of 
me  ?  My  name  Is  Goring,  a  name  and  family 
as    good    as    any    gentleman's   in    England. 
There  is  nobody  doubts   it,  said   my  Lord. 
Your   betters,    said   Goring;    and    then   my 
Lord  threw  the  wine  in  his  face;  and  Goring, 
going  to  draw,  was  put  out  of  the  room  by 
]\Ir.  Savage,  and  my  Lord,  upon  some  words 
from  Cony,  struck  him  down  with  his  hand. 
Att.  Gen. — What  words  were  those  ? 
Fttz-Pat. — When   I    asked   my   Lord  the 
reason  why  he  struck  Cony,  he  told   me,  it 
was   because    Cony   had   told   him    Goring 
sliould  not  go  out  of  the  room  till  he  knew 
the  reason  of  It. 

L.  H.  St. — Did  you  hear  him  say  so  ? 
Fitz-Pat. — No,  not  I ;  but  my  Lord,  upon 
my  asking,  gave  that  for  the  reason. 
L.  H.  St. — What  was  the  reason  ? 
Fitz-Pat. — Because   Mr.  Cony   told  him, 
Goring  should  not  go  out  of  tlie  room,  till  he 
knew  some  reason  for  it :  after  my  Lord  had 
struck  him,  I  was  on  the  other  side  of  the 
table,  and  could  notsee  whetlier  my  Lord  did 
stamp  on  him,  or  kick  him  :  but  I   saw  my 
Lords  knee  stir,  and  if  he  did  kick  him  he 
kicked  him  but  once  ;  for  we  ran  in  and  took 
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him  up  to  lay  him  upon  the  chairs,  and, 
taking  his  handkerchief  out  of  his  pocket  to 
wipe  his  face,  we  plucked  out  of  his  pocket 
Avith  it  some  false  dice,  which  we  afterwards 
put  into  the  hands  of  Mr.  Long,  to  prove  that 
they  intended  and  proposed  play ;  and  after 
we  had  laid  him  on  the  chairs,  and  wrapt 
him  up  warm,  we  left  him. 

Att.  Gen. — How  was  he  after  he  was 
taken  up  ? 

Fitz-Pat. — He  opened  his  eyes,  but,  being 
very  drunk  before,  could  not  keep  them 
open,  but  shut  them  again  ;  and  we  made  a 
bed  for  him  on  the  chairs ;  and,  having 
wrapped  him  up  warm,  we  left  him,  and 
ordered  the  drawer  to  make  him  a  fire. 

L.  H.  St. — Did  you  hear  him  speak  after 
he  was  up  I 

Fitz-Pat. — No,  my  Lord :  Mr.'Savage  spoke 
to  him,  and  asked  him  if  he  knew  him  ;  he 
only  looked  on  him,  and,  by  a  turn  of  his 
head,  seemed  to  answer  him.  Yes. 

L.  H.  St. — On  the  oath  you  have  taken, 
did  you  hear  him  speak  to  my  Lord  of  Pem- 
broke at  any  time  before  he  was  struck  ? 

Fitz-Pat. — Yes,  my  Lord,  he  had  spoken 
before,  and  I  saw  his  lips  make  a  motion 
towards  my  Lord,  but  what  he  said  I  know 
no  otherwise  than  as  I  said  before. 

L.  H.  St.—m.y  Lord  of  Pembroke,  will 
your  Lordship  ask  this  witness  any  questions  ? 

E.  of  P.— No,  my  Lord. 

Att.  Gen. — We  have  now,  my  Lord,  done 
with  the  witnesses  that  were  by  when  the  fact 
was  committed  ;  by  all  whom  your  Lordships 
hear,  the  blows  were  all  given  by  my  Lord  of 
Pembroke,  and  in  their  company ;  they  are 
all  gentlemen  of  quality,  and  therefore,  I 
believe,  speak  the  truth.  We  will  now  call 
some  witnesses  that  were  with  the  mifortunate 
gentleman  in  his  sickness,  whereof  one  was 
his  physician,  another  his  nurse,  and  others, 
who  were  often  with  him,  and  after  his  death 
had  a  view  of  the  body.  These  will  give 
your  Grace  and  my  Lords  an  account  that  he 
died  of  those  wounds  and  bruises  he  then 
received.  They  are  these  four.  Dr.  David 
Bruce,  Mr.  Thomas  Hemes,  Mr.  Charles 
Jackson,  and  Alice  Avery. 

CI.  of  Or. — Hearken  to  me,  you  four. 
The  evidence  that  you  and  every  of  you 
shall  give  for  our  sovereign  Lord  the  King, 


against  Philip,  Earl  of  Pembroke,  shall  be 
the  truth,  the  whole  truth,  and  nothing  but 
the  truth  ;  so  help  you  God. 

L.  H.  S^.— Whom  do  you  call  first,  Mr. 
Attorney  ? 

Jtt.  Gen. — Dr.Bruce,  my  Lord.  Pray,  Sir, 
acquaint  my  Lord  High  Steward  his  Grace, 
and  my  Lords  the  peers,  what  you  know  of 
Mr.  Cony's  sickness,  and  the  cause  of  his 
death,  as  you  apprehend. 

Dr.  Bruce. — May  it  please  your  Grace, 
all  that  I  can  evidence  in  particular  of  Mr. 
Cony's  sickness  is  this  :  on  Monday  morning 
after  his  being  in  company  of  the  Earl  of 
Pembroke,  I  was  sent  for  to  come  to  Mr. 
Cony's  lodgings,  and  about  ten  of  the  clock 
I  came ;  he  was  then  in  extremity  of  pain  in 
both  shoulders,  so  that  he  could  not  move, 
and  his  pains  were  so  acute,  that  he  could 
not  admit  of  touching  :  upon  the  abating  of 
those  pains  by  my  application  the  next  day, 
he  then  began  to  complain  of  pains  in  his 
belly,  but  those  not  so  extreme  as  those  in 
his  shoulders ;  after  some  applications 
thereto,  he  complained  of  both,  but  in  a 
little  time  was  so  eased,  that  he  kept  well  all 
night,  and  till  nine  or  ten  the  next  morning. 
The  next  day,  which  was  Wednesday,  when 
I  came  to  see  him,  I  told  him  of  the  com- 
mon report  of  his  being  kicked  ;  he  seemed 
displeased  that  such  a  thing  should  be 
reported,  and,  throwing  down  the  bed-clothes, 
showed  me  his  belly,  but  I  could  not  see 
any  blemish  upon  it  then,  either  by  dis- 
colouring or  bruising;  I  found  him  indeed 
very  backward  in  receiving  remedies,  but 
left  him  then  in  a  hopeful  way  of  recovery : 
but  I  saw  him  not  after,  because,  being  sick 
myself,  I  could  not  attend  him. 

Att.  Gen. — Did  he  complain  of  any  hurt 
about  him  then  ? 

Bruce. — Only  in  his  belly.  ' 

Att.  Gen. — Did  you  then  see  his  belly  ? 

Bruce. — Yes,  Sir,  for  he_  threw  away  the 
clothes. 

Att.  Gen. — Did  you  see  upon  his  breast,  or 
any  where  else? 

Bruce. — He  did  not  complain  of  any  ail 
there,  so  I  looked  not  for  anything. 

Att.  Gen. — What  did  he  complain  of 
when  you  came  first  to  him  ? 

Bruce. — Only  his  shoulders. 
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Att.  Gen. — And  after  his   l)elly  ? 

Bruce. — Yes. 

L.  H.  St. — Hiirk  you.  Doctor  :  what  day 
was  it  that  you  came    to  look   on    his   belly, 
whether  he  had  any  bruises  or  no  ? 
j^    Bruce. — Wednesday  morning,  my  Lord. 

L.  H.  St. — And  then  you  say,  upon  your 
oath,  you  saw  there  no  swelling  or  discolour- 
ing? 

Bruce. — None  at  all,  my  Lord ;  I  gave  it 
ill  upon  my  oath  before  the  coroner,  and  the 
same  1  say  now. 

Att.  Gen. — We  have  done  with  the 
Doctor,  my  Lord. 

L.  H.  St.—Uy  Lord  of  Pembroke,  will 
your  Lordship  examine  him  to  anything  ? 

E.  of  P. — No,  my  Lord. 

Att.  Gen. — Then  there  is  ]\Ir.  Hemes. 
Pray,  Sir,  acquaint  my  Lords  what  you 
know  of  this  gentleman,  Mr.  Cony,  and  first 
pray  you  tell  his  Grace  when  you  came  to 
him  first. 

Hemes. — It  was  on  Monday  morning 
after  this  accident,  about  ei.trht  of  the  clock. 

Att.  Gen. — Did  he  send  for  you  ? 

Hemes. — Yes,  Sir. 

Att.  Gen. — How  did  you  find  him  when 
you  came? 

Hemes. — In  great  extremity  of  pain,  and 
very  sore,  complaining  of  pains  over  all  his 
body,  especially  on  his  shoulders  and  but- 
tocks. Then  the  Doctor,  wlio  came  in  soon 
after,  did  apply  plaisters  to  him,  and  when 
lie  anointed  him  he  was  so  sore  that  he 
could  not  endure  any  one  to  touch  him,  nor 
could  we  tell  how  to  turn  him  in  his  bed, 
or  hov/  to  place  him  so  as  to  apply  the 
ointment,  but  were  fain  to  get  a  sheep-skin 
to  wrap  him  in,  and  by  pillows,  and  a  broad 
joint  stool,  raise  him  up  by  degress  :  I  did 
then  look  upon  his  body,  but  saw  no  swelling 
or  bruise  there. 

L.  H.  St.—Vin\  you  see  his  belly  ? 
Hemes. — No,  my  Lord,  but  he  did   com- 
plain of  an  inward  grief  there. 

Aft.  Gen. — When  did  he  first  complain  of 
that? 

Hemes. — The  first  morning  when  I  came. 
Att.  (jen. — What  words  (lid  he  then  use? 
Tell  the  very   words  he  used,  if  you  can  re- 
member them. 

Hemes. — No,  Sir,  I  cannot;  but  he  com- 


plained of  a  great  soreness  in  his  belly,  and 
an  inward  soreness. 

Att.  Gen. — Where,  in  what  part  of  his 
body  ? 

Hemes. — In  his  belly,  I  say. 

Att.  Gen. — Well,  now  go  on  :  liow  long 
did  you  contiime  with  liim  ?  how  many  days 
did  you  come  to  him  ? 

Hemes. — I  came  to  him  every  day  all 
along. 

Att.  Gen. — Were  you  with  him  till  the 
day  he  died? 

Hemes. — Yes;  there  was  indeed  a  new 
physician  sent  for,  but  I  saw  him  all  along 
usually  once  a  day. 

Att.  Gen. — Did  he  complain  more  than 
once  of  his  belly  ? 

Hemes. — Yes,  all  along  from  the  first 
morning. 

L.  H.  St. — Did  you  see  him  opened  after 
he  was  dead  ? 

Hemes. — Yes,  my  Lord. 

L.  H.  St. — What  can  you  say  as  to  what 
you  saw  on  him  then? 

Hemes. — When  he  was  opened,  in  the 
lower  part  of  his  belly  there  was  a  great  deal 
of  blood  gathered  together  on  both  the 
hypocondrias,  which  is  not  usual ;  I  cannot 
tell  the  meaning  of  it ;  the  physician  knows 
that  best. 

Att.  Gen. — Was  it  congealed  black  blood? 

Hemes.  It  was  of  an  ugly  colour. 

Att.  Gen. — What  colour? 

Hemes. — Of  a  blackish  livid  colour. 

Att.  Gen. — Have  you  observed  it  often  so 
in  others  ?  have  you  used  to  see  people  opened 
at  other  times  ? 

Hemes. — No  indeed,  not  I,  but  very  seldom. 

Att.  Gen. — ^^  ell  then,  stand  down  you ; 
for  we  have  done  with  you.  * 

L.  H.  St. — My  Lord  of  Pembroke,  have 
you  anything  to  say  to  him  ? 

PI.  of  P. — No,  my  Lord. 

L.  H.  St. — Then  call  your  next  witness. 

Att.  Gen. — That  is  Mr.  Jackson.  Pray 
you.  Sir,  tell  my  Lords  what  you  know  of 
this  business  :  when  were  you  sent  for  to  Mr. 
Cony  * 

Jackson. — On  Wednesday. 

Att.  Gen. — What  acquaintance  had  you 
with  him? 

Jackson. — I  had  a  very  particular  acquain- 
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tance  with  him,  and  I  looked  upon  him  as  a 
person  of  a  strong,  healthy  constitution,  and 
not  subject  to  any  dangerous  distemper  ;  my 
acquaintance  with  him  was  of  twelve  years' 
standing,  and  therefore  I  must  needs  know 
him  pretty  well.  Upon  the  Wednesday 
after  this  accident,  hearing  he  was  very  weak, 
I  went  to  visit  him,  and  when  I  came  he 
told  me  he  had  been  troubled  with  very  unu- 
sual swooning,  and  then  fell  into  one  of  them, 
but  with  some  cordials  Ave  revived  him  again, 
when  we  thought  all  of  us  he  had  been  dead. 
The  Friday  and  Saturday  before  he  died,  I 
was  with  him  all  day;  he  complained  of 
great  griefs  in  his  belly  ;  he  said  he  had  great 
torment  there,  and  believed  he  had  received 
some  ill  usage  lately,  which  occasioned  these 
pains. 

Att.  Gen. — From  whom  had  he  received  it  ? 

Jackson. — He  was  very  sparing  in  telling 
whom  it  came  from. 

Att.  Gen. — Who  did  he  name? 

Jackson. — He  said,  he  was  a-drinking  with 
my  Lord  of  Pembroke ;  but  he  was  in  such 
pains,  that  I  could  not  ask  him  many  ques- 
tions which  he  would  answer. 

Att.  Gen. — Where  were  his  pains  % 

Jackson. — In  his  lower  belly,  and  he  had 
sometimes  strange  fainting  fits. 

Att.  Gen. — When  did  he  first  complain  of 
his  fits  to  you? 

Jackson. — On  the  Wednesday. 

Att.  Gen. — When  did  he  die  ? 

Jackson. — On  Monday  following. 

Att.  Gen. — Did  he  complain  on  Saturday 
of  his  belly  ? 

Jackson . — Yes. 

L.  H.  St. — What  discourse  had  you  further 
with  him  ? 

Jackson. — None  but  what  I  tell  your  Lord- 
ship, that  I  can  remember. 

L.  H.  St.— My  Lord  of  Pembroke,  have 
you  anything  to  say  to  him  ? 

E.  of  P.— No,  my  Lord. 

L.  H.  >S/.— Who  is  next  then,  IMr.  At- 
torney ? 

Att.  Gen. — Alice  Avery,  my  Lord,  who 
was  his  nurse. — Were  you  attending  upon 
Mr.  Cony  in  the  time  of  his  sickness? 

Avery. — Yes,  I  was. 

Aft.  Gen. — Pray  tell  my  Lord  your  whole 
knowledoje. 


Avery. — When  he  came  in  on  the  Monday 
morning,  I  found  he  was  very  ill,  and  could 
not  well  stand :  Sir,  said  I  to  him,  sure  you 
are  very  much  in  beer ;  No,  said  he,  I  am 
very  sore,  and  full  of  pain  :  Sir,  said  I,  I 
believe  you  have  been  in  some  bad  company 
Yes,  said  he,  I  have  been  in  some  company, 
where  I  have  received  a  great  deal  of  wrong ; 
I  am  not  able  to  go  nor  stand ;  I  have  been 
beaten  and  kicked  more  than  ordinary  ;  I  was 
never  so  abused  in  all  my  life ;  and  upon  his 
dying  bed  he  wished  to  God  he  had  never  been 
in  my  Lord  Pembroke's  company,  for  he  did 
think  in  his  conscience  my  Lord  had  been 
the  death  of  him. 

Att.  Gen. — Speak  that  again.  ° 

Avery. — He  wished  to  God  he  had  never 
been  in  my  Lord  Pembroke's  company,  for 
he  did  think  in  his  conscience  that  he  had 
been  the  death  of  him. 

L.  H.  St. — How  long  before  he  died  was 
that  ? 

Avery. — About  two  or  three  hours  before 
he  died. 

Att.  Gen. — Did  he  continue  sensible  to  the 
time  that  he  died  ? 

Avery. — Yes,  to  the  last  minute. 

Att.  Gen. — How  often  did  he  complain  of 
his  pain  ? 

Avery. — All  along  from  the  time  he  came 
out  of  my  Lord  Pembroke's  company. 

Att.  Gen. — What  time  did  he  come  home  ? 

Avery. — About  seven  or  eight  of  the  clock 
on  Monday  morning, 

Att.  Gen. — Where  and  what  part  did  he 
complain  of  then  ? 

Avery. — His  sides  and  all  parts  about  him, 

Att.  Gen. — How  often  did  you  discourse 
with  him  about  his  pain  ? 

Avery. — Every  day  divers  times,  from  the 
time  he  came  home  till  he  died, 

Att.  Gen. — And  he  sjDoke  those  words  a 
little  before  he  died  ? 

Avery. — Yes,  and  often  complained  of  his 
being  abused. 

L.H.  St.— My  Lord  of  Pembroke,  will 
you  ask  this  woman  any  questions? 

E.  of  P.— No,  my  Lord. 

L.  H.  St. — Have  you  any  more  witnesses, 
Mr.  Attorney  ? 

Att.  Gen. — Now,  my  Lord,  we  shall  call 
three  more  that  had  a  view  of  the  body  ai'ter 
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liis  death,  upon  the  coroner's  inquest,  who 
will  give  your  Grace  an  account  what  ap- 
pearings  ol"  murder  were  there  visible;  and 
they  are,  Richard  Wheeler,  William  Brown, 
Thomas  Roberts. 

CI.  of  Cr — Lay  your  hands  on  the  book. 
The  evidence,  &c. 


Aft.  Gefi.—W\uc\i  is   Mr.  Br 


■Did 


you  see  the  body  of  Mr.  Cony  after  he  was 
dead "? 

Broum. — Yes,  my  Lord,  I  was  one  of  the 
coroner's  inquest,  which  after  view  of  the 
bady  went  into  another  house;  but  some  of 
us.  seeing  the  body  swelled  at  that  rate  as  it 
was,  and  being  unsatistied  of  the  cause,  went 
back  again  to  look  upon  it,  and  there  I  saw 
upon  his  right  breast  a  great  black  bruise  ; 
and  I  looked  upon  the  caul,  which  was 
all  wasted  away ;  and  on  his  left  side  again 
a  great  black  spot,  and  in  the  bottom  of  his 
belly  a  quantity  of  very  ill-looked  blood. 

Att.  Gen. — When  was  this  you  saw  it? 
what  day  ?  how  long  after  his  death  ? 

Brown. — The  day  after  he  died. 

Att.  Gen. — Where  did  you  observe  any 
hurt  and  bruise  upon  him  besides? 

Brown. — As  he  lay  before  he  was  opened, 
we  saw  him  all  over  swelled  at  a  prodigious 
rate,  and  black  and  blue  in  divers  places  ; 
so  that  I  was  unsatislied  till  I  had  seen  the 
inward  parts,  and  therefore  went  up  and  saw 
what  I  said  before. 

L.  H.  St. — Did  you  know  the  gentleman 
before  ? 

Brown. — No,  my  Lord. 

L.  H.  St. — My  Lord  of  Pembroke,  do  you 
desire  to  ask  him  anything  ? 

E.  of  P.— No,  my  Lord. 

L.  H.  57.— Then  go  on.  Sir. 

Att.  Gen. — Richard  Wheeler,  pray  tell  my 
Lord  what  you  know. 

fVheeler. — My  Lord,  I  was  summoned  upon 
the  jury  by  the  coroner,  and  according  to  my 
duty  I  made  such  an  inspection  as  I  could 
into  the  body :  I  did  observe  upon  his  right 
breast  a  very  black  and  great  bruise,  which 
was  indeed  of  another-guise  colour  than  that 
of  settled  blood,  for  1  have  of  my  own  know- 
ledge had  a  sad  experience  of  tluit  kind. 

Att  Gen. — Did  you  know  the  gentleman 
before  ? 

fVheeler. — Yes,  I  knew  the  gentleman  very 


well,  and  I  had  not  known  him  to  be  the 
same  person  then,  but  by  their  description 
that  were  about  him  ;  for  all  the  parts  of  his 
body  were  most  violently  swelled. 

Att.  Gen. — Did  you  see  tlie  settled  blood 
at  the  bottom  of  his  belly  ? 

JVIieeler. — Yes;  and,  as  I  was  informed, 
that  was  occasioned  by  his  being  forced  to 
lie  on  his  back  continually,  because  his  paiu 
would  not  sutler  him  to  move  :  that  on  the 
side  and  ribs  was  a  perfect  bruise. 

Att.  Ge//.— Where  is  Mr.  Roberts?  Did 
you  see  this  gentleman's  body  after  his  death  ? 

Roberts. — I  saw  the  body  after  it  was 
opened  and  viewed  the  inward  lower  parts  of 
the  belly,  where  there  was  a  quantity  of 
blood  gathered  together. 

Att.  Gen. — W^as  it  more  black  in  that  part 
than  in  others  ? 

Roberts. — It  was  black  congealed  blood. 

Att.  Gen. — How  broad  were  the  spots  ? 

Roberts. — About  the  breadth  of  my  hand. 

L.  H.  St. — Mr.  Roberts,  did  you  see  the 
left  side  of  tlie  belly  bruised  ? 

Roberts. — Yes,  my  Lord ;  and  (as  I  said) 
in  the  lower  inward  parts  black  congealed 
blood. 

L.  H.  St. — W^as  there  any  swelling  ? 

Roberts. — Yes,  my  Lord,  very  much. 

L.  H.  St. — The  Doctor  that  was  examined 
before,  said  there  was  no  swelling  nor  disco- 
louring. 

Att.  Gen. — He  did  so,  my  Lord ;  but  this 
was  several  days  after  that. 

L.  H.  St.~My  Lord  of  Pembroke,  will 
you  examine  these  men  ? 

E.  of  P.— No,  my  Lord. 

Att.  Gen. — My  Lord,  we  have  but  one 
witness  more  for  the  king,  and  that  is  Mr. 
Charles  Cony,  who  is  brother  of  the  gentle- 
man that  died,  who  will  give  you  an  account 
what  he  said  in  his  sickness ;  and  the  sayings 
of  a  dying  man  in  such  circumstances  are 
remarkable. 

CI.  of  Cr. — Charles  Cony,  hearken  to  your 
oath.     The  evidence,  &'c. 

Att.  Gen. — Now,  Mr.  Cony,  tell  his  Grace 
and  my  Lords  the  occasion  of  your  brother  s 
sickness  and  deatli. 

Con//. — May  it  ]ilease  your  Grace,  on 
jMonday  the  4th  of  February,  I  was  sent  for 
bv  mv  brotlier,  about  nine  of  the  clock  in  the 
u  2 
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rttoniing,  to  speak  with  lilm,  but,  not  believ- 
ing his  business  to  be  urgent,  deieiTed  my 
going ;  the  messenger  immediately  comes 
back  again,  and  tells  me  my  brother  was 
exceedingly  ill :  as  soon  as  I  came,  I  found 
him  almost  dying,  his  eyes  set,  and  he 
extremely  ill ;  but  we  recovered  him  in  a 
little  time:  whilst  he  complained  of  great 
pain,  I  examined  what  might  be  the  cause, 
and  where  he  had  been  last  night  (for  I 
understood  he  came  not  home  till  morning), 
and  in  what  company.  And  when  I  was 
told  of  my  Lord  Pembroke's  company,  who 
had  struck  him  down  with  a  box  of  the  ear, 
both  he  and  I  quickly  concluded  how  his  ill 
came  :  but  to  be  satisfied  (he  telling  me  he 
could  not  remember  Avhat  he  did),  we  sent  for 
the  drawer,  to  know  the  truth  of  the  matter : 
but  in  the  mean  time  to  comfort  him,  I  told 
him  I  hoped  it  was  only  a  fainting  fit,  which 
would  be  over  again  in  a  while.  The  drawer 
came,  and  did  assure  me  that  my  Lord  did 
never  strike  him  ;  wliich,  upon  assurance,  I 
did  believe,  especially  when  he  came  again 
in  the  afternoon,  and  told  me  the  same  story. 
All  the  while  he  was  in  the  horridest  pain 
that  could  be,  and  could  not  be  touched, 
but  Avas  forced  to  lie  upon  his  back.  The 
Doctor  told  us,  for  application  to  ease  his 
pain,  the  best  thing  to  wrap  him  in  was  a 
whole  v/ether"s  skin ;  which  we  did  at  two 
of  the  clock  in  the  afternoon,  by  the  help  of 
a  chirurgeon,  raised  him  up,  and  put  on  him. 
On  Tuesday  morning  I  sent  to  know  how  he 
did,  being  necessitated  to  go  another  way  ; 
he  sent  word  back,  he  was  pretty  well  at  ease, 
and  had  rested  pretty  well.  On  Wednesday 
he  rose,  and  sat ;  on  Thursday  he  was  so 
well,  that  he  would  have  some  friends  to 
dine  with  him  in  his  chamber;  on  Friday 
he  was  a  little  ill  again,  but  on  Saturday  he 
was  so  well,  that  he  would  have  gone  abroad, 
and  truly  we  did  never  (Tm  sure  I  did  not) 
believe  he  would  have  died,  till  about  two 
hours  before  he  died.  One  day  Avhen  Dr. 
Conquest  came  out  of  his  chamber,  beseemed 
to  be  in  a  huff,  and  said,  he  was  only  kept 
there  to  do  the  drudgery  ;  and  when  I  asked 
him  what  he  thouglit  of  my  brother,  he 
answered  me  short, — 1  cannot  tell  whether  it 
be  a  Pembroke-kick  or  no.  And  when  I, 
upon  tlie  report  of  my  Lord's  having  abused 


him  (which  yet  upon  the  drawer's  answer  I 
believed  not),  spoke  to  him  about  it,  he  would 
seem  displeased  any  should  mention  it ;  he 
once  indeed  told  me,  he  had  something  else 
to  reveal  to  the  Doctor,  but  what  it  was  I 
cannot  tell. 

Atf.  Go/. — Did  you  apprehend  him  to  be  so 
ill  as  he  was  ? 

Coni/. — No,  I  never  believed  it,  till  an  hour 
before  he  died ;  and  this  is  all  that  I  can  say, 
my  Lord. 

L.  H.  St. — Will  you,  my  Lord  Pembroke, 
ask  Mr.  Cony  any  question  ? 

E.  of  P.— I  desire  your  Grace  to  ask  him 
what  chirurgeons  they  were  that  did  view  the 
body  after  dead. 

L.  H.  St. — Mr.  Cony,  come  forward.     My 
Lord  of  Pembroke  desires  to  know  what  chi- 
i    rurgeons viewed  the  body? 
I         Coni/. — Mr.  Siiell,  the  chirurgeon,  I  think, 
I    my  Lord. 

I  E.  of  P. — I  desire  your  Grace  he  may  be 
I    examined. 

I  L.  H.  St. — If  the  king's  counsel  have  done, 
!  then  your  Lordship  may  examine  who  you 
I    please  :  what  would  your  Lordship  examine 

into? 
I        E.  of  P. — To  give  your  Grace  an  account 
what  might  be  the  cause  of  the  blood  found 
I    in  Mr.  Cony's  body. 

I  Att.  Gen.—  Because  we  did  omit  to  exa- 
mine Jackson  to  that  matter,  we  desire  for  the 
king  we  may  call  him  to  that  point  now. 

L.  H.  St. — You  should  liave  examined  all 
your  witnesses  fully  at  first. 

u4tt.  Gen. — We  acknowledge  it,  my  Lord; 
but,  since  we  did  forget  it,  we  humbly  crave 
leave  to  do  it  now. 

L.  H.  St. — Here  is  Mr.  Jackson,  Avhat  do 
you  ask  him  ? 

Att.  Gen. — Mr.  Jackson,  Avere  you  jjiesent 
at  the  opening  of  INIr,  Cony's  body  ? 
Jackson. — ^'es,  Sir. 
Att.  Gen. — What  did  you  see  there? 
Jackson. — There     was     an     extraordinary 
quantity  of  extraA^asated  blood  in  the  loAver 
part  of  his  l)elly. 

L.  H.  57.— Extravasated  blood  ? 
Jackson. — Yes,  my  Lord. 
Att.  Gen.— How  might  that  come  ?     INlight 
it  not  proceed  from  a  natural  cause? 

Jackson. — I    believe    it   came   from   some 
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bruises  given  him,  and  from  some  violences 
that  v.ere  done  to  him, 

Att.  Gen.— Ill  the  belly  was  it? 

Jackson. — Yes,  in  the  belly. 

Jtt.  Gen. —  You  saw  tlien  :  did  you  see 
any  swelling  there  f 

Jackson. — Yes,  and  the  diaphragma  bruised, 
&c. 

Att.  Gen. — Now,  my  Lord,  we  have  done 
with  our  evidence  for  the  king. 

L.  H.  St. — ?dy  Lord  of  Pembroke,  if  your 
Loidship  have  any  witnesses  to  call,  or  will 
tay  anything  for  yourself,  now  is  the  time. 

E.  of  P. — I  desire  your  Grace,  that  Dr. 
Lower,  and  Dr.  Conquest,  and  one  Mr.  Raven, 
may  be  examined  for  me. 

L.  H.  St. — Call  Dr.  Lower,  Dr.  Conquest, 
and  Mr.  Raven. 

CI.  of  Cr. — Here  they  are,  make  room  for 
lliem. 

L.  H.  St.—Mj  Lord  of  Pembroke,  who 
will  your  Lordship  begin  wilh? 

E.  of  P. — Dr.  Conquest,  my  Lord. 

L.  H.  St. — Doctor,  you  are  not  upon  your 
oath,  but  you  must  have  a  strict  care  v.hat 
3-0U  say,  for  there  will  be  a  good  account  to 
be  taken  of  it  at  another  place  ;  and,  it  being  1 
a  testimony  before  a  court  of  judicature,  the 
obligation  upon  you  to  speak  the  truth  is  as 
great  as  if  you  did  swear.  1 

Dr.  Conquest. — The  account  I  now  give,  j 
my  Lord,  is  that  account  which  I  gave  upon  , 
my  oath  before  the  coroner. 

L.  H.  St. — You  must  give  it  again  rird 
voce  ;  Vie  must  not  read  your  examination  be- 
fore the  Court. 

Conquest. — The  first  occasion  I  had  to  see 
Mr.  Cony,  as  a  physician,  was  about  tliree 
months  before  tliis  unhappy  accident;  he  was 
then  in  a  fainting  fit  at  the  Rose-Tavern,  &c., 
where  I  \\as  sent  for  to  him  :  he  had  for  half 
an  hour  lain  quite  dead,  as  they  thought,  but 
with  their  rubbing  him,  and  giving  liim  some 
mulled  sack,  he  was  come  to  himself  just  as 
I  came,  but  he  liad  no  pulse,  and  was  relaps- 
ing into  his  fit:  I  gave  him  some  tlrops  and 
cordials,  and  sent  him  home  pretty  well  again. 
AVe  went  from  thence,  and  the  next  morning 
liis  man  came  to  call  me,  and  told  me  his 
master  was  dying,  wliich  was  (as  I  tidve  it)  the 
Gth  of  Deceniber  last.  When  I  came  thither, 
I  found  his  man  sitting  by  the  fire  ;  and,  ask- 


ing for  his  master,  he  told  me  he  was  asleep 
I  was  something  vexed  at  the  fellow  for  trou- 
bling of  me  so,  and  while  I  was  speaking  to 
him  Mr,  Cony  at  last  iieard  my  voice,  and, 
calling  me  to  him,  desired  me  I  would  come 
again  in  the  afternoon,  for  he  had  a  mind  to 
rest  this  morning  :  I  came  at  one  of  the  clock 
again,  where  I  found  him  very  ill,  and  very 
melancholy;  he  wept,  and  sent  liis  man  down 
stairs,  and  when  the  man  was  gone,  I  asked 
him  what  was  the  occasion.  He  told  me,  he 
fou)id  so  great  an  ()])pression  at  his  heart,  tiiat 
he  could  hardly  speak :  I  desired  he  would 
tixke  some  advice,  and  send  for  another  pliysi- 
cian ;  but  he  would  have  none  else,  but  would 
needs  go  abroad  that  afternoon;  I  desired  him 
all  I  could;  but,  not  prevailing  with  him,  I 
gave  him  some  cordial  drops,  and  desired 
him  to  return  home  betimes ;  but  he  did  not, 
but,  as  I  heard,  drank  very  hard,  and  returned 
not  till  very  late.  In  short,  in  the  space 
of  two  months,  I  have  been  called  out  of  my 
bed  above  twenty  times  to  give  him  advice, 
and  to  recover  him  out  of  his  fits  :  but  he 
would  take  no  advice,  do  whatever  I  could. 
After  this  was  his  meeting  with  my  Lord  of 
Pembroke,  which  he  thus  gave  me  relation  of: 
he  told  me,  he  had  been  with  Mr.  Gorhig  in 
the  city  that  day  drinking  hard,  and  when 
he  came  to  Long's  he  was  so  extremely  drunk 
that  he  could  not  remember  anything  that 
was  done  tliere,  but  finding  himself  mucli  in 
pain  the  next  day ;  he  was  so  ignorant  of  the 
transactions  there,  that  he  only  thought  he 
had  had  several  falls  oti"  the  chairs  near  the 
fire;  he  said,  indeed,  he  afterwards  sent  to 
inquire  what  had  j)a>sed  in  his  company  that 
niglit,  and  he  heard  my  Lord  of  Pendjroke 
should  give  him  a  box  on  the  ear,  l)ut  he  re- 
membered it  not.  Two  or  three  days  after 
he  sent  for  me,  and  told  me  now  he  would 
take  advice  of  me,  and  enter  into  a  course  of 
physic;  but,  knowing  his  condition  to  be  so 
bad,  I  wouhl  not  venture  upon  it  alone,  and 
desired  that  he  would  join  some  one  else  with 
me  in  consultation :  lie  asked  me,  what  phy- 
sician he  sliould  send  for.  I  desired  him  to 
name  any  one  whom  he  had  a  mind  to;  he 
said  he  knew  none,  and  therefore  Avould  have 
me  take  whom  I  would,  and  I  then  named 
Dr.  Lower,  and  obtained  his  consent  to  have 
his  advice,  whom  1  brought  witlr  me  to  his 
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lodgings.  And  the  Saturday  before  he  died, 
as  we  were  coming  in  the  coach,  I  told  Dr. 
Lower  Avhat  I  had  known  of  his  distemper 
before,  and  what  might  be  the  occasion  of  it, 
which  (when  we  came  thither)  I  repeated 
again  in  Mr.  Cony's  presence,  who  did  con- 
fess the  whole  to  be  as  I  said,  that  he  had 
been  a  very  hard  drinker  of  wine,  and  strong- 
waters  upon  it,  Avhich  had  (he  believed) 
caused  a  stagnation  of  blood  in  his  body, 
which  might  be  the  occasion  of  his  fainting- 
fits. We  consulted  the  whole  cause;  he 
owned  no  blow  or  kick  that  he  had  received, 
neither  did  I  believe  his  entrails  had  received 
any  such  prejudice,  because  I  saw  him  my- 
self take  two  or  three  glisters,  as  particularly 
that  evening.  Yet  he  would  not  be  regular, 
but  that  night  drank  three  whole  tankards  of 
cold  small-beer,  which  did  put  him  into  a 
very  violent  fit  of  the  gripes.  He  sent  for  me, 
and  having  left  him  pretty  well,  I  wondered 
what  alteration  could  cause  so  violent  a  dis- 
temper in  him  so  suddenly ;  he  fell  a  voinit- 
ing,  and  vomited  all  night;  and  when  I  came 
and  found  him  in  a  dying  fit,  I  gave  him 
some  drops  I  had  about  me,  and  fetched  him 
to  life  again ;  but  still  he  was  very  bad,  and 
he  had  a  glister  for  the  gripes;  he  would 
fain  have  had  some  more  small-beer,  which  I 
dissuaded  him  from,  and  advised  him  rather  to 
white  Avine  posset  drink,  but  he  swore  a  great 
oath  he  would  have  small-beer.  Dr.  Lower, 
I  suppose,  saw  him  that  morning.  An  hour 
before  he  died  I  came  again,  and  thought  fit 
to  blood,  and  so  he  was ;  he  bled  about  eight 
ounces,  and  was  a  little  better,  so  I  left  him. 
An  hour  after,  I  came  again,  and  found  he 
was  dead;  but,  for  his  complaining  of  any 
bruise  or  hurt  that  way  received,  I  remember 
not. 

L.  H.  St. — Did  you  see  him  after  he  was 
dead,  and  when  he  was  opened  ? 

Cotiquesf. — Yes,  my  Lord,  I  did  see  him 
opened. 

L.  H.  St. — What  was  your  judgment 
then? 

Conquest. — My  Lord,  there  was  clotted 
blood  among  the  bowels,  that  Avas  extrava- 
sated,  my  Lord ;  the  breaking  out  of  which 
I  did  attribute  to  the  great  quantity  of  small 
beer  he  had  drank,  and  the  gripings  that  fol- 
lowed vipon  it ;  but  the  bowels  were  none  of 


them  touched,  and  he  himself  attributed  his 
fits  to  that. 

L.  H.  St. — Mr.  Attorney,  will  you  ask 
him  any  cross-question  ? 

Aft.  Gen. — No,  my  Lord. 

L.  H.  St. — Then,  Dr.  Lower,  pray  speak 
your  knowledge. 

Lower. — All  the  account,  my  Lord,  that  I 
can  give  is,  that,  the  day  before  Mr.  Cony 
died.  Dr.  Conquest  did  come  to  me  to  desire 
me  to  go  with  him,  and  by  the  way  (as  he 
related,)  told  me  the  manner  of  his  fits,  and 
Avhat  he  thought  Avas  the  occasion  of  them ; 
and  in  this  discourse  Ave  continued  till  Ave 
came  to  his  lodgings,  Avhere  Ave  found  him  in 
his  bed ;  and  Avhen  he  Avas  up.  Dr.  Conquest 
repeated  Avhat  he  had  told  me  before,  and  he 
acknoAvledged  all  that  to  be  true.  I  myself 
asked  him  many  questions  hoAV  he  found 
himself;  he  said,  those  fits  came  upon  him 
suddenly  by  sickness  upon  his  stomach  ;  but 
there  Avas  not  any  discourse  in  my  hearing  of 
anA^  bruise  or  hurt  that  Avay,  nor  had  I  any 
reason  to  suspect  any  such  thing  should  be 
the  cause  of  his  illness,  for  he  had  no  symptom 
of  a  fever  upon  him,  either  in  tongue,  pulse, 
or  urine,  Avhich  Avould  have  been,  had  he 
OAved  his  distemper  to  anything  of  that  kind. 
The  next  day  I  Avas  sent  for  to  him  early,  but 
my  necessarj;^  attendance  on  other  patients 
Avould  not  let  me  come  quickly  to  him  :  Avhen 
I  came  I  found  him  dying,  and,  seeing  no 
hopes  of  his  recovery,  left  him  :  I  Avas  desired 
to  be  present  at  the  dissection,  but  because  of 
the  rumour  of  this  business  I  said  it  Avould 
be  a  troublesome  matter,  and  therefore  Avould 
purposely  avoid  it. 

L.  H.  St. — So  you  did  not  see  him  dis- 
sected? 

Lower. — No,  my  Lord,  I  did  fear  being 
troubled,  and  Avould  have  avoided  it,  but 
could  not,  it  seems,  for  I  am  here  come  to 
testify  this. 

L.  II.  St. — Did  he  use  any  Avords  to  you 
whilst  he  Avas  sick,  complaining  of  any  abuse 
or  Avrong  ofiered  liim  by  beating  or  kicking? 

Lower, — No,  my  Lord. 

L.  H.  St. — How  long  Avas  it  before  he  died 
that  you  saAr  him  ? 

Lower. — It  Avas  on  Satiu'day  at  four  of  the 
clock  in  the  afternoon,  and  he  died  on  Sun- 
day at  noon. 
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L.  H.  St. — Andwlien  yoti  came  to  see  liim 
afjain,  you  found  liini  dying  ? 

Lower. — Yes,  my  Lord. 

L.  H.  St. — But  you  say,  all  the  time  you 
were  with  him,  you  saw  no  symptom  of  a 
fever  on  him? 

Lower. — No,  none  at  all.  my  Lord. 

L.  H.  St. — I  then  ask  you  this  question, 
Doctor,  can  any  man  be  mortally  hurt  and 
bruised,  whereof  he  may  languish  and  not 
have  a  lever? 

Lower. — According  to  my  knowledge  and 
experience,  my  Lord,  usually  and  most  com- 
monly upon  a  mortal  bruise  an  inflammation 
follows,  and  that  inflammation  causes  a  fever, 
which  will  be  evident  in  the  patient's  pulse, 
or  tongue,  or  water;  but  none  of  these  I 
found  so  aflected  with  Mr  Cony. 

L.  H.  St. — Have  you  anything  to  say  to 
this  gentleman,  JMr.  Attorney  ? 

Att.  Gen. — No,  my  Lord. 

L.  H.  St. — Where  then  are  the  I'e^t  of  your 
witnesses  ?  My  Lord  of  Pembroke,  will 
you  call  any  more  evidence  ? 

E.  of  P.— Yes,  my  Lord,  Mr.  Raven. 

L.  H.  St. — Dr.  Conquest,  pray,  bel'ore  you 
go  ;  you  say  you  told  Dr.  Lower  of  I\Ir. 
Cony"s  fits  before,  were  they  the  same  with 
those  he  had  in  his  last  sickness? 

Conquest. — Yes,  my  Lord,  the  same  faint- 
ing-fits. 

L.  H.  St. — And  you  imputed  them  to  the 
same  cause  ? 

Conquest. — Yes,  my  Lord,  to  his  hard  drink- 
ing wine,  and  strong-waters,  and  then  great 
quantities  of  small-beer ;  I  told  his  landlady 
often  it  would  kill  him,  but  I  could  never 
get  him  to  be  regular,  nor  take  any  advice. 

L.  H.  St. — Hath  your  Lordship  any  more 
witnesses? 

E.  of  P.— :.Ir.  Raven,  my  Lord. 

L.  H.  St. — Come  forward,  Mr,  Raven, 
and  speak  out." 

Raven. — I  viewed  the  body,  my  Lord,  be- 
fore and  when  it  was  opened,  and  it  was  re- 
ported to  me  that  there  was  a  bruise  in  each 
side  of  the  belly,  of  which  thereupon  I  took 
a  stricter  view,  and  could  find  no  blackness 
nor  blueness,  nor  marks  of  bruises ;  upon 
which  the  body  was  opened,  and  there  issued 
thence  clotted  blood;  then  I  looked  upon 
tlie  caul,  which  was  withered  and  consumed, 


and  the  heart  was  as  loose  as  a  rag,  and  his 
lungs  stuck  to  each  side  of  liis  ribs;  and  as 
to  the  matter  of  the  blood,  that  was  not  an 
extraordinary  thing,  for  it  is  known  to  ])hy- 
sicians,  that  in  all  natural  deaths  tliere  must 
be  extravasated  blood  in  the  lower  belly. 

L.  H.  St. — How  did  you  think  there  came 
to  be  that  quantity  of  blood  there  ? 

Raven. — This  blood,  J  think,  my  Lord, 
must  be  extravasated  by  the  violence  of  his 
gripes,  for  it  is  proved  he  drank  a  great  quan- 
tity of  claret,  and  afterwards  of  small-beer, 
which  set  the  blood  upon  a  fermentation,  that 
set  him  a  vomiting  ;  by  the  violence  thereby 
used  to  nature  this  blood  was  thrown  down 
into  the  belly;  but  in  all  natural  deaths,  if 
there  be  not  so  great  a  consumption  of  the 
blood  that  there  is  none  left,  there  must  be 
some  extravasated ;  it  is  a  clear  case. 

L.  H.  St. — ]My  Lord  of  Pembroke,  hath 
your  Lordship  any  more  witnesses? 

E.  of  P. — Yes,  my  Lord,  two  more,  Ben- 
jamin Long  and  William  Yiner. 

L.  H.  St. — Who  does  your  Lordship  begin 
with  ? 

E.  of  P.— Lt)ng. 

L.  H.  St. — Do  you  hear,  Long,  you  must 
have  as  great  a  care  what  you  say  as  if  you 
were  upon  your  oath. 

Long. — A  little  before  this  business  hap- 
pened, Mr.  Cony  comes  into  my  house  at 
Covent-garden,  and  said  he  was  very  ill :  he 
was  just  going  to  sit  down  and  missed  the 
chair,  and  had  like  to  have  fallen  down, 
being  almost  in  a  swoon  ;  whereupon  he  said. 
Send  for  Dr.  Conquest  presently,  or  else  1 
shall  die  :  so  I  sent  my  servant  to  call  him, 
who  found  him  at  the  coflee-house  :  when 
he  came  in,  said  he.  Sir,  how  do  you  ?  I  am 
glad  you  are  come,  said  Mr.  Cony,  for  I  am 
very  ill ;  and  there  were  two  gentlemen  came 
in  with  the  doctor,  that  were  then  going  to 
the  play-house :  said  Mr.  Cony,  I  am  taken 
with  the  fainting-fits,  and  fear  they  will  kill 
me ;  upon  that  Dr.  Conquest  bid  him  have 
a  care  of  drinking,  for  it  would  ruin  him. 

/,.//.<S^.—W lien  was  this? 

Long. — A  little  before  Christmas,  my 
Lord. 

/..  H.  St.— Wow  long  before  he  died  '^ 

Long. — It  was  before  he  was  hurt. 

L.  i/.-S^— How  long? 
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Long. — Five  or  six  weeks,  my  Lord,  as  I 
remember ;  I  cannot  tell  exactly. 

L.  H.  ,S^.— Well,  and  what  followed? 

Long. — Dr.  Conquest  would  haA^e  him  go 
home  to  his  bed,  which  I  know  not  whether 
he  did  or  no,  but  he  went  away  from  our 
house,  and  the  doctor  said  he  would  send 
him  a  glister  and  some  other  things  the  next 
morning :  and  this  is  all  I  can  say. 
,    L.  H.  St. — Is  that  all  you  can  say  ? 

Lo7ig. — Yes,  my  Lord. 

L.  H.  St. — Why,  was  not  this  acciilent 
done  at  your  house? 

Long. — No,  my  Lord,  it  was  at  my  brother's 
,in  the  Haymarket. 

L.  H.  St.— Then  call  next  Viner.  What 
say  you  ? 

Finer. — IMay  it  please  your  Grace,  I  am 
drawer  at  Mr.  Long's  in  the  Haymarket.  I 
did  see  my  Lord  strike  him  with  his  hand, 
and  that  is  all ;  I  came  in  just  as  lie  struck 
the  blow,  and  Captain  Savage  bid  me  keep 
out  Mr.  Goring;  which  while  I  was  doing  I 
knew  not  what  was  done  more;  but,  after 
they  had  laid  him  upon  the  chairs,  they 
charged  me  to  make  a  lire,  and  look  after 
him,  and  left  him  :  he  fell  down  divers  times 
off  the  chairs  ;  and  when  he  came  to  himself 
a  little,  I  asked  him  how  he  did.  He  told 
me  he  was  very  sick,  and  I  got  liim  still  up 
again  upon  the  chairs :  and  then  he  had 
several  fainting-fits  in  the  room  ;  and  about 
seven  of  the  clock  in  the  morning  we  sent 
him  home  in  a  chair  to  his  lodging.  The 
same  day  at  one  of  the  clock  he  sent  for  me, 
to  know  what  had  happened,  for  his  own 
memory  would  not  serve  him  to  tell  :  I  did 
not  think  fit  then  to  tell  him  my  Lord  had 
struck  him,  but  told  him  he  had  many  falls 
in  the  room  :  Tis  fits,  said  he,  that  I  have 
had  not  long  since,  and  it  comes  with  my 
hard  drinking,  and  not  looking  to  myself. 

L.  H.  St. — He  supposed  it  to  be  so. 

Finer. — Yes,  my  Lord,  he  himself  did. 

L.  H.  St. — Did  you  see  my  Lord  Pembroke 
tread  upon  him  ? 

Finer. — No,  my  Lord.  I  only  saw  tlie  blow 
of  his  hand,  for  I  was  getting  Mr.  Goring  out 
of  the  room. 

L.  H.  St. — Did  he  say  my  Lord  of  Pem- 
broke did  tread  upon  him  ? 

Fi}ier. — No,    he    could   not    tell  anything 


that  my  Lord  had  done  to  liim  ;  he  was  drunk 
that  night,  and  therefore  seiit  for  me  to  know 
how  it  was. 

L.  H.  St.— My  Lord  of  Pembroke,  hath 
your  Lordship  any  more  witnesses  ? 

E.  of  P.— No,  my  Lord. 

L.  H.  St. — Did  not  your  Lordship  speak 
of  one  Snell,  my  Lord,  a  surgeon,  at  first  ? 

E.  of  P. — I  did  expect,  my  Lord,  they 
should  have  brought  the  person  your  Grace 
speaks  of. 

L.  H.  St.— Why,  my  Lord  ? 

E.  of  P. — Because  he  was  their  surgeon. 

L.  H.  St. — What  say  you  now  of  the 
king's  counsel  to  my  Lord's  defence  ? 

Sol.  Gen. — If  my  Lord  hath  done,  we  are 
ready  to  go  on  for  the  king. 

L.  H.St.— Vi'iW  your  Lordship  say  any- 
thing more  for  yourself? 

E.  of  P. — I  have  nothing  more  to  say,  my 
Lord. 

Sir  Francis  fVinnington,  the  Solicitor- 
General,  now  proceeded  to  sura  up  the 
evidence  ina  speech  of  some  length,  of  which, 
however,  a  short  notice  will  suffice.  He 
arranged  the  evidence  against  the  prisoner 
under  three  heads  : — 1st.  that  of  the  persons 
present  on  the  evening  when  the  deceased  was 
in  his  Lordship's  company ; — 2.  that  to  be 
extracted  from  the  discourses  of  the  deceased 
during  his  sickness ; — 3.  that  derived  from 
the  appearances  of  the  dead  body.  Murder, 
by  the  English  law,  he  went  on  to  state,  was 
killing  upon  malice  forethought;  but  such 
malice  was  held  to  be  implied  when  a 
person  came  and  fell  upon  another,  and  took 
away  his  life  by  violence,  without  any  provo- 
cation. This,  he  contended,  was  the  case 
now  before  his  Grace  and  their  Lordships. 
In  going  over  the  evidence  of  the  surgeons, 
he  expressed  a  ho})e  tliat  their  Lordships  would 
not  allow  much  weight  to  the  assertion  of 
one  of  them,  who  had  said  that  the  blood 
found  in  the  belly  after  dissection  was  an 
ordinary  thing,  and  indeed  an  appearance 
occurring  in  all  natural  deaths,  inasmuch 
as  the  man  had  not  been  upon  his  oath, 
and  merely  gave  this  as  his  individual 
opinion.  Wilmington  concluded  by  pressing 
for  a  verdict  of  murder,  and  reminding  their 
lordships   that  the  Almighty  in  the  infancy 
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of  tlie  world  had  declared,  that,  "  whosoever 
sheddeth  man's  blood,  by  man  sliall  his 
blood  be  shed." 

When  the  Solicitor-Goniral  had  sat  down, 
the  Lord  High'  Steward  said,  "  Will  j'our 
lordships  be  pleased  to  withdraw  to  consider 
ol'  the  evidence'.''"'  upon  whicli  the  Lords 
went  back  to  tlieir  own  liouse  in  the  same 
order  in  which  tliey  had  come  in ;  and  from 
thence,  after  two  lioms"  debate,  they  returned 
into  the  hall,  when  the  following  proceedings 
took  place  : — 

CI.  of  Cr. — Serjeant-at-Arms,  make  pro- 
clamation. 

Sefj. — O  Yes  !  my  Lord  High  Steward  of 
England,  his  Grace,  straitly  chargeth  and  com- 
mandeth  all  manner  of  persons  here  j)ret:ent 
to  keep  silence  upon  pain  of  imprisoimient. 

L.  H.  St. — Your  lordsliips  have  heard  tlie 
evidence  against  the  prisoner,  and  for  him, 
on  both  sides;  and  the  solemnity  in  this  case 
is,  that  your  opinions  are  to  he  delivered 
several]}'-,  in  the  absence  of  the  prisoner,  Avho 
is  to  hear  all  that  is  by  tlie  witness  or  counsel 
said  against  him,  but  is  to  have  his  judgment 
from  the  High-Steward.  Upon  the  whole 
matter  the  question  is  this;  Whether  my  Lord 
of  Pembroke  be  Guilty  of  the  felony  whereof 
he  stands  indicted,  for  the  murder  of  Mr. 
Cony,  or  Not  Guilty?  The  order  of  yovir 
opinions  being  delivered  is,  to  begin  with 
the  puisne  baron,  and  so  iipwards.  I  desire 
time  to  take  your  Ltn-dships'  judgments  dis- 
tinctly, and  I  desire  each  of  your  Lordships 
to  speak  out,  tliat  I  may  hear  it. 

L.  H.  Sf. — My  Lord  Butler,  what  is  your 
opinion  ]  Ls  Pliilip  Earl  of  Pembroke  and 
Montgomery  guilty  of  the  felony  and  murder 
whereof  he  stands  indicted,  or  not  guilty? 

L.  Butler. — Not  Gluilty  of  murder,  but 
Guilty  of  manslaughter. 

The  same  question  to  the  rest. 

The  Lord  High  Steward  counted  their 
numbers. 

L.  H.  St. — Six  of  my  lords  find  him 
(luilty  :  Eigliteentind  him  Not  Guilty  :  Forty 
find  him  Guilty  of  manslaughter.  Call  for 
the  prisoner  to  the  bar. 

CI.  of  Cr. — Serjeant-at-Arms,  make  pro- 
clamation. 

Seyj. — O  Yes  !  Constable  of  the  Tower  of 


London,  bring  forth  tiie  body  of  thy  ])risoner 
Philip  Earl  of  Pembroke  and  Montgomery, 
or  ])ain  and  peril  sliall  fall  thereon. 

Then  the  ]irisoner  came  in.  with  the  edge 
of  the  axe  still  from  him,  and  his  Grace  s])ake 
to  hinj  as  followeth  : — 

L.  H.  St. — My  Lord  of  Pembroke,  you 
have  been  indicted  for  the  murder  of  Na- 
thanael  Cony,  and  upon  your  arraignment 
you  have  ])leaded  Not  Guihy,  and  have  put 
yourself  upon  the  judgment  of  yoin-  ])eers 
and  your  peers  liave  considered  wliat  hath  l)een 
said  for  you,  and  against  you,  and  the  judg- 
ment of  my  Lords  is  this,  That  you  are  Guilty 
of  manslaughter  for  killing  of  Nathanael 
Cony  :  what  can  you  say  for  yourself,  why 
judgment  should  not  pass  uj)on  you  to  die 
according  to  the  law? 

E.ofP. — I  claim  the  privilege  of  the 
statute  made  in  that  case,  my  Lord., 

L.  H.  St. — You  must  have  it.  my  Lord,  it 
cannot  be  denied  you  ;  for,  by  the  act  of  par- 
liament, where  clergy  is  allowed  to  a  common 
person  by  reading  and  burning  in  the  hand, 
a  peer  convicted  of  such  felony  is  to  be 
delivered  without  either ;  therefore  we  cannot 
deny  it  you :  but  your  Lordship  must  give 
me  leave  to  tell  you,  that  no  man  can  have 
the  benefit  of  that  statute  but  once,  and  so  I 
would  liave  your  Lordship  take  notice  of  it  as 
a  caution  to  you  lor  the  future. 

Your  Lordsliip  is  now  to  be  discharged, 
paying  your  fees. 

Then  the  prisoner  went  from  the  bar,  and 
tils  Grace,  by  proclamation,  thus  dissolved 
his  commission. 

CI.  of  Cr. — Serjeant-at-Arms,  make  pro- 
clamation. 

Serj. — O  yes !  O  yes !  O  yes !  My  Lord 
High  Steward  of  England  willeth  and  com- 
mandeth  all  persons  here  assembled  to  depart 
in  God's  peace  and  the  king's  from  tin's  place, 
for  his  Grace  doth  now  dissolve  his  com- 
mission. 

God  save  tlie  King. 

Then  his  Grace  concluded  the  ceremony  by 
breaking  his  staiV. 

The  singular  privilege  which  the  Earl  of 
Pembroke  claimed  and  was  allowed  in  the 
present  case  was,  as  may  be  gathced  from 
the  words  of  the  above  report,  a  branch  or 
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peculiar  species  of  the  indulgence  lurmerly 
granted  by  the  English  law  to  persons  con- 
victed of  certain  felonies,  under  the  name  of 
their  Clergy  or  Benefit  of  Clergy,  Originally 
benefit  of  clergy  appears  to  have  been  simply 
the  right  conceded  to  ecclesiastics  of  being 
tried  in  their  own  courts ;  the  pleading  of  it 
was  a  protest  on  the  part  of  the  prisoner 
against  the  jurisdiction  of  the  civil  judge 
before  whom  he,  a  clergyman,  had  been 
brought  to  be  ti-ied ;  and  probablj^  at  first  it 
was  usually  pleaded,  as  the  law  long  con- 
tinued to  allow  that  it  might  be,  not  upon 
his  conviction,  but  upon  his  arraignment. 
But  in  the  contest  which  went  on  for  some 
ages  between  the  canon  and  the  common  law, 
it  very  naturally  happened  that  benefit  of 
clergy  gradually  lost  its  original  purpose  and 
character.  The  church,  having  obtained  pos- 
session of  the  person  of  its  member,  whom 
the  civil  court  had  found  guilty  perhaps  of 
the  blackest  crime,  but  had  been  stayed  by 
this  interference  from  visiting  even  with  the 
lightest  punishment,  was  tempted  to  con- 
summate its  triumph  by  making  it  appear, 
if  possible,  that  the  accused  had  been  unjustly 
convicted  as  Avell  as  brought  before  an  incom- 
petent jurisdiction,' — a  course  by  which  it 
relieved  itself  at  the  same  time  from  the 
stigma  or  dishonour  reflected  upon  it  by  a 
churchmans  misconduct,  and  thus  at  once 
upheld  its  credit  and  gratified  its  espint  de 
corps.  Hence  the  mockery,  or  worse  than 
mockery,  which  the  trial  before  the  ordinary, 
or  ecclesiastical  judge,  of  a  person  who  had 
escaped  out  of  the  hands  of  the  civil  judge 
by  pleading  his  clergy  almost  invariably 
became.  The  process  indeed  was  unblush- 
ingly  called  the  making  a  purgation  of  the 
oiiender,  and  everything  that  was  done  was 
openly  directed  to  that  end,  often  with  the 
most  violent  perversion  of  both  the  spirit  and 
the  forms  of  natural  justice.  The  trial  was 
by  a  jury  of  twelve  churchnren  before  the 
bishop  in  person  or  his  deputy  ;  and  it  began 
by  the  party  being  required  to  make  oath  of 
his  own  innocence,  no  matter  how  clear  the 
evidence  by  which  he  had  l^een  already  con- 
victed, or  even  although  he  had  actually  con- 
fessed his  guilt.  Then  twelve  com]jurgators 
were  brought  forward,  who  swore  they  be- 
lieved he  spoke  the  truth;  and  lastly,   wit- 


nesses to  the  fact  were  examined,  also  upon 
oath,  but  only  in  behalf  of  the  prisoner :  no 
evidence  at  all  was  heard  on  the  other  side. 
The  consequence  v.as  that  the  verdict  was 
almost  vmiformly  one  of  acquittal ;  indeed 
the  trial  before  the  ordinary  was  regarded  as 
a  mere  form  for  enabling  even  the  greatest 
criminals,  if  they  were  clergymen,  to  escape 
from  punishment ;  at  the  same  tim.e  that  the 
manner  in  which  this  object  was  attained 
entitled  the  whole  proceeding  to  the  character 
given  of  it  two  centuries  ago  by  Chief  Justice 
Hobart,  who,  in  his  Reports,  has  described  it 
as  '■turning  the  solemn  trial  of  truth  by  oath 
into  a  ceremonious  and  formal  lie."'  As  the 
anarchy  of  an  imperiitm  in  imperio  became 
abated,  however,  and  the  civil  authority  began 
to  assert  its  universal  supremacy,  measures 
v/ere  taken  to  check  this  outrageous  abuse. 
The  temporal  courts,  while  they  still  delivered 
over  a  convicted  clerk  to  the  ordinary,  adopted 
the  practice  of  accompanying  that  act  with 
an  order  that  there  should  be  no  purgation  of 
him  made — they  delivered  him  over,  as  it 
were  technically  expressed,  absque  purgatione 
facienda ;  the  eftect  of  which  was  that, 
although  he  still  escaped  capital  punishment, 
he  remained  in  prison  for  his  life,  and  was 
rendered  incapable  of  acquiring  any  personal 
property,  or  receiving  the  profits  of  his  lands, 
unless  he  should  receive  a  pardon  from  the 
crown.  In  another  respect,  also,  privilege  of 
clergy  was  curtailed  h^  an  act  of  parliament 
passed  in  1487.  Originallj",  the  privilege 
Avas  confined  to  real  clergymen ;  and  the 
party  claiming  it  was  obliged  to  appear  in 
court  in  his  clerical  habit,  and  to  make  good 
his  claim  by  showing  his  tonsure.  But  in 
course  of  time  every  person  possessing  the 
then  rare  accomplishment  of  being  able  to 
read  came  to  be  liberally  treated  by  the  courts 
as  a  clergyman  for  this  purpose,  and  to  have 
benefit  of  clergy  allowed  him.  The  mode 
of  proceeding  is  thus  described  by  Sir  Thomas 
Smith,  in  his  Commonwealth  of  England, 
written  in  1565  : — "  The  bishop  must  send 
one  with  authority  under  his  seal  to  be  a 
judge  in  that  matter  at  every  gaol  delivery. 
If  the  condemned  man  demandeth  to  be 
admitted  to  his  book,  the  judge  commonly 
giveth  him  a  Psalter,  and  turneth  to  what 
place  he  will.     The  prisoner  readeth  so  well 
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as  lie  can  (God  knoweth,  somefiines  very 
slenderly)  ;  then  he  (the  judge)  asketh  of  the 
bishops  commissary,  Leijit  ut  Clericus  i  The 
commissary  must  sny.  Legit,  or  Non  Legit ; 
for  these  be  words  formal,  and  our  men  of 
law  be  very  precise  in  their  words  formal. 
If  he  say  Legit,  the  judge  proceedeth  no 
farther  to  sentence  of  death  :  if  lie  say  Non, 
the  judge  forthwith  proceedeth  to  sentence."' 
It  is  probable  that  this  extension  ol"  the  privi- 
lege, though  it  may  have  been  in  the  first 
instance  admitted,  or  even  promoted,  by  the 
church,  the  exercise  of  whose  right  of  ex- 
emption it  seemed  to  lavour  and  facilitate, 
was  aftenvards  maintained  and  enforced 
chiefly  by  the  temporal  courts  as  a  check 
upon  the  exclusive  pretensions  of  the  clergy. 
But  be  that  as  it  may,  the  consequence  was 
that  whatever  was  objectionable  in  the  in- 
dulgence granted  to  clerks  was  doubled  by 
this  new  practice,  for  now  as  many  laymen 
as  churchmen  were  admitted  to  benefit  of 
clergy,  and  so  escaped  punishment  for  the 
crimes  of  which  they  were  convicted.  The 
act  of  1487  was  framed  for  the  correction  of 
this  evil.  The  preamble  recites  that,  "upon 
ti'ust  of  the  privilege  of  the  church,  divers 
persons  lettered  have  been  the  more  bold  to 
commit  murder,  rape,  robbery,  thei't,  and  all 
other  mischievous  deeds,  becavise  they  have 
been  continually  admitted  to  the  benefit  of 
the  clergy  as  oft  as  they  did  oflend  in  any  of 
the  premises;"'  and  then  it  is  directed  that  no 
person  who  has  been  once  admitted  to  the 
benefit  of  clergy  shall  be  admitted  thereto  a 
second  time  unless  he  shall  produce  his  orders  ; 
and  that  every  person  not  in  orders,  on  his 
clergy  being  allowed  him,  shall  be  marked 
on  the  brawn  of  the  left  thumb,  with  an  M 
if  convicted  for  murder,  with  a  T  if  for  any 
other  felony,  by  the  gaoler  openly  in  the 
court  before  the  judge,  before  he  is  delivered 
to  the  ordinary.  The  marks  v/ere  burnt  into 
the  flesh  with  a  red-hot  iron.  As  the  law 
now  stood,  therefore,  a  real  clergyman  might 
still  plead  his  privilege  as  often  as  he  was 
convicted  ;  but  a  layman,  although  he  couUl 
read,  was  to  be  allowed  benefit  of  clergy  only 
once,  and  even  then  he  was  to  be  punished 
for  his  felony  by  branding.  The  subsequent 
history  of  this  curious  subject  need  here  be 
only    very   briefly   and  generally   indicated. 


An  act  of  parliament  passed  in'loTG  (the 
1 8th  year  of  Elizabeth),  for  the  first  time 
aliolished  the  practice  of  delivering  over 
offenders  who  had  been  allowed  their  clergy 
to  the  ordinary  or  ecclesiastical  judge ;  but 
directed  that,  after  being  branded,  they  should 
be  either  at  once  set  at  large,  or  detained, 
if  the  court  thought  proper,  in  prison  for  any 
term  not  exceeding  a  year.  This  was  tanta- 
mount in  fact  to  the  commutation,  in  regard 
to  all  clergyable  felonies,  of  the  capital 
punishment  into  branding  and  a  year's  im- 
prisonment. Successive  acts  were  also  passed, 
from  about  the  middle  of  the  reign  of  Henry 
VIII.  downwards,  taking  away  benefit  of 
clergy  altogether  from  various  specified 
ofl'ences.  But  it  was  not  till  the  year  1706 
that  the  right  to  benefit  of  clergy  was  made 
independent  of  the  ability  of  the  prisoner  to 
read.  An  act  passed  in  that  year  (the  5th 
of  Anne),  after  frankly  reciting  "  that,  when 
any  person  is  convicted  for  any  felony  within 
the  benefit  of  clergy,  upon  his  prayer  to  have 
the  benefit  thereof  allowed  to  him,  it  hath 
been  used  to  administer  a  book  to  him  to  try 
whether  he  can  read  as  a  clerk,  ivhich  hij  ex- 
perience isfottiul  to  be  of  no  //«<',"  directs  *'tliat 
in  future  any  person  convicted  of  such  clergy- 
able felony  should  not  be  required  to  read, 
but,  without  any  reading,  should  be  allowed, 
taken,  and  reported  to  be,  and  punished  as,  a 
clerk  convict,  which  should  be  as  effectual 
to  all  intents  and  purposes,  and  be  as  advan- 
tageous to  him,  as  if  he  had  read  as  a  clerk."' 
"  Till  that  period,""  to  quote  the  distinct 
summar)''  of  the  law  and  the  practice  given 
by  Blackstone,  '•  all  women,  all  peers  of 
parliament  and  peeresses,  and  all  male  com- 
moners who  could  read,  were  discharged  in 
all  clergyable  felonies  ;  the  males  absolutely, 
if  clerks  in  orders  ;  and  other  commoners, 
both  male  and  female,  upon  branding ;  and 
peers  and  peeresses,  without  branding,  for  the 
first  offence ;  yet  all  liable  (excepting  peers 
and  peeresses),  if  the  judge  saw  occasion,  to 
imprisonment  not  exceeding  a  year.  And 
those  men  who  could  not  read,  if  under  the 
degree  of  peerage,  were  hanged." 

The  privilege  here  noticed  as  enjoyed  by 
women,  of  being  entitled  once  to  be  discharged 
Avith  no  other  punishment  but  branding  upon 
being  found  guilty  of  any  clergyable  felony, 
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had  been  granted  by  acts  passed  a  few  years 
before,  in  the  reign  of  "William  and  Mary. 
They  were  said  to  plead,  not  the  benetit  of 
clergy,  for  they  were  not  called  vipon  to  read, 
but  the  benetit  of  the  statute.  The  greater 
privilege  of  peers,  under  wliich  name  it  has 
been  decided  that  peeresses  are  included,  is 
more  ancient — having  been  conferred  by  an 
act  passed  in  1547,  the  first  year  of  the  reign 
of  Edward  VI.,  principally  for  the  repeal  of 
vaiious  treasons  created  in  the  tyrannical 
time  of  the  preceding  king.  One  of  the 
clauses  in  this  statute  enacts  ''  that  in  all  and 
every  case  and  cases,  where  an)"-  of  the  king's 
majesty's  subjects  shall  and  may,  upon  his 
prayer,  have  the  privilege  of  clergy  as  a  clerk 
convict  that  may  make  purgation,  in  all  those 
cases  and  every  of  them,  and  also  in  all  and 
every  case  and  cases  of  felony  wherein  the 
privilege  and  benefit  of  clergy  is  restrained, 
excepted,  or  taken  away  by  this  statute  or  act 
(wilful  murder  and  poisoning  of  malice  pre- 
pensed only  excepted),  the  lord  and  lords  of 
the  parliament,  and  peer  and  peers  of  the 
realm,  having  place  and  voice  in  parliament, 
shall  by  virtue  of  this  present  act  of  common 
grace,  upon  his  or  their  request  or  prayer, 
alleging  tluit  he  is  a  lord  or  peer  of  this  realm, 
and  claiming  the  benefit  of  this  act,  though  lie 
cannot  read,  without  any  burning  in  the  hand, 
loss  of  inheritance,  or  corruption  of  his  blood, 
be  adjudged,  deemed,  taken,  and  used,  for 
the  first  time  only,  to  all  intents,  constructions, 
and  purposes,  as  a  clerk  convict,  and  sliall  l)e 
in  case  of  a  clerk  convict  which  may  make 
purgation,  without  any  further  or  other  benefit 
or  privilege  of  clergy  to  any  such  lord  or 
peer  from  tlienceforth  at  any  time  after  for 
any  cause  to.  be  allowed,  adjudged,  or  ad- 
mitted; any  law,  statute,  usage,  custom,  or 
any  other  thing  to  the  contrary  in  any  wise 
notwithstanding."'  The  particular  felonies 
in  which  the  benefit  of  this  statute  was  re- 
served to  peers  while  their  clei'gyaljle  cha- 
racter was  restrained  and  taken  away  in  re- 
gard to  the  rest  of  the  king's  subjects,  were 
house-breaking,  highway-robbery,  horse-steal- 
ing, and  robbing  of  churches!  "  By  this  law," 
says  Mr.  Justice  Coleridge,  in  a  note  to  his 
edition  of  Blackstone,  published  in  1S25,  "a 
peer  may,  at  this  day,  rob  on  the  highway,  steal 
horses  once,  break  a  house,  or  rob  a  cliurch 


(crimes  capital  in  a  commoner),  and  is  liable 
to  no  personal  puiushment  whatever."  Arid 
such,  it  is  presumed,  is  still  the  law.  The  act 
of  1706,  hideed,  which  abolished  the  ceremony 
of  reading,  proceeding  upon  the  principle  first 
adopted  in  the  act  of  1576,  directed  that  any 
person  who  had  been  convicted  of  a  theft  or 
larceny  and  had  been  burned  in  the  hand  for 
the  same  according  to  the  ancient  lav»',  might 
further,  at  the  discretion  of  the  judge,  be  com- 
mitted to  the  house  of  correction  or  public 
v/orkhouse,  there  to  be  kept  to  hard  labour 
fur  any  length  of  time  between  six  months 
and  two  j^ears;  and  other  acts  afterwards 
passed  substituted  whipping,  transportation, 
and  other  punishments  for  the  branding  and 
imprisonment,  in  the  case  of  clergyable 
offences;  till  at  last  benefit  of  clergy,  with 
respect  to  persons  convicted  of  felony,  was 
altogether  abolislied  in  1827  by  one  of  the 
acts  for  the  improvement  of  the  criminal  law 
brought  forward  by  Sir  Robert  Peel.  But, 
as  we  may  see  by  the  example  of  Lord  Pem- 
broke in  the  present  case,  the  privilege  of  com- 
mitting certain  felonies  once  Avith  impunity 
enjoyed  by  peers  and  peeresses  has  been  wont 
to  be  claimed  not  as  the  common  law  benefit 
o^  clergy,  but  as  the  benefit  of  the  */a/w/e,  that 
is,  as  a  peculiar  immunity  granted  to  tliem 
by  the  act  passed  in  the  first  year  of  Edward 
VI.,  an  act  v/hich,  in  regard  at  least  to  that 
clause,  still  stands  unrepealed. 

Notwithstanding  some  abuses  to  which  it 
led,  and  more  to  Avhich  it  tended  and  would 
have  led  if  it  had  not  been  from  time  to  time 
restrained,  the  strange  and  in  itself  um-eason- 
able  privilege  of  benefit  of  clergy  probably 
on  the  whole  operated  with  a  beneficial  etl'ect 
on  the  progress  of  our  criminal  legislation  and 
the  interests  of  the  public  liberty.  It  esta- 
blished in  early  and  despotic  times  a  pro- 
tection for  at  least  one  class  of  prisoners  against 
the  oppression  of  the  crown ;  and,  if  it  some- 
times enabled  the  guilty  to  escape,  it  made 
good  compensation  for  that  evil  by  preventing 
in  otlier  cases  the  punishment  of  the  innocent. 
It  must  have  promoted  the  spread  of  education 
and  literary  culture  by  the  nature  of  the 
qualification  which  was  demanded  in  the 
parties  claiming  ir.  And  it  led  the  way  in 
the  mitigation  of  the  sanguinary  spirit  of  our 
ancient  criminal  law,  effecting  the  substitution, 


TRIAL  OF  PHILIP,  EARL  OF  PEMBROKE. 


253 


in  the  greater  number  of  felonies,   of  other 
punishments  for  that  of  tleath  first  in  the  case 
of  certain  cl;isses  of  convicts,  then  in  the  case 
of  convicts  of  all  ckisses.     besides,  even  when 
it  subsisted  in  the  form  and  with  the  limit- 
ations that  appear  to  our  modern  notions  the 
most  unreasonable, — when  it  delivered  from 
all  punishment  the  convict  who  could  read  a 
verse  in  the  bible,  and  left  his  companion  who 
could  not  to  be  hanged, — it  woidd  not  very 
greatly  aflect  the  general  administration  of 
justice.     '•  As  actual  reading  was  at  this  time 
required,"    Barrington  has  remarked,  in  his 
Observations  upon  the  Statutes,  "of  which  few 
common  felons  were  capalde,  this  most  extra- 
ordinary privilege  and  indulgence  had  not  so 
extensive  and  bad  consequences  as  it  would 
be  attended  with  at  present.     It  is  true  that 
it  now  seems  to  be  a  most  absurd  privilege  ;    | 
and,  though  I  will  not  insist  upon  its  being    [ 
in  all  respects  a  most  wise  and  humane  indul-    ! 
gence,  so  as  to  be  an  advocate  for  it,  yet  we    | 
are  certainly  not  to  judge  of  tlie  propriety  of    j 
it  by  the  present  state  of  this  country.     For-    | 
merly  none  but  clergymen  could  read;  and    j 
men  so  well  provided  for  as  the  clergy  were    > 
at  this  time,    and  who   had  a  more  liberal    { 
education  than  the  other  ranks  and  classes  of    j 
people,  were  not  often  guilty  of  the  ofiences    ! 
which  swell  the  calendar  at  a  gaol  delivery,    j 
It  is  well  known  that  nineteen  criminals  out    ! 
of  twenty  are  indicted  for  larceny ;  and  this 
they  had  not  the  common  temptation  to  in 
the  poorer  people,  viz.,  that  of  want  ornarrow 
circumstances."' 

The  danger  he  had  run  on  the  present  occa- 
sion,— for  he  was  in  some  danger,  inasmuch  as 
if,  instead  of  manslaugliter,  he  had  been  found 
guilty  of  murder,  his  peerage  would  not  have 
saved  him — did  not  cure  the  Earl  of  Pem- 
broke of  Iris  taste  for  tavern  revelries.  Before 
the  expiration  of  the  same  year  in  whicli  he 
had  been  tried  he  gave  his  brethren  of  tlie 
peerage  some  further  trouble  by  a  new  scca- 
|>a(/e,  happily  of  less  tragical  issue.  The  par- 
ticulars will  be  best  gathered  from  the  follow- 
ing entries  which  are  found  in  the  Lords' 
Journals : — 

"  November  27. — The  House  being  informed 
of  a  quarrel  which  happened  lately  between 
the  Earl  of  Pembroke  and  the  Karl  of  Dorset: 
it  is  ordered,   that  the  Gentleman   L'sher  of 


the  Black  Rod  do  give  notice  to  tlie  Earl  of 
Pembroke,  that  he  attend  this  House  presently  ; 
and  that  Mr.  Lloyd  and  the  footman  he  sum- 
moned to  appear  presently,  to  give  tiiis  House 
an  account  hereof. 

'-  In  the  mean  time,  tlie  Earl  of  Dorset  gave 
the  House  an  account,  that  on  ^^'e(iIlesday 
last,  late  at  night,  the  Earl  of  Pembroke  sent 
one  Mr.  Lloyd,  wlio  told  liini,  that  tlie  Earl 
of  Pembroke  liesiredhim  to  speak  with  him, 
at  Mr.  Locket's  house.  The  Earl  of  Dorset 
asked,  wliether  tlie  Earl  of  Pembroke  was 
sober;  and  was  answered.  Yes.  And  when 
his  lordship  came,  he  found  the  Earl  of  Pem- 
broke in  a  low  room:  who  told  him,  that  he 
had  done  him  an  injury;  theref)re  he  would 
fight  him.     The  Earl   of  Dorset  asked  him. 


Where  and  wh 


The  Earl  of  Pembroke 


told  him,  Now,  in  this  room :  and  then  laid 
violent  hands  upon  him.  And  the  Earl  of 
Pembroke's  footman  took  away  his  sword  from 
his  side;  but  Mr.  Lloyd  closed  in,  and  parted 
them :  and  so  his  lordsliip  got  loose  from 
him. 

The  Earl  of  Pembroke  being  come,  stand- 
ing in  his  place;  tlie  Lord  Chancellor  told 
him  w  hat  an  account  the  Earl  of  Dorset  had 
given  to  the  House. 

"  The  Earl  of  Pembroke  said,  he  remem- 
bered no  such  thing ;  but  confessed  he  de- 
sired to  speak  witli  the  I'^ail  of  Dorset  about 
business,  but  had  no  intent  of  fighting;  and 
that  the  Earl  of  Dorset  had  two  men  with 
him,  and  that  his  own  servant  took  his  sword 
away. 

'•  The  House  directed  the  Earl  of  Dorset  to 
relate  again,  in  the  presence  of  the  Earl  of 
Pembroke,  what  passed  between  them.  Then 
both  these  lords  withdrew  themselves.  The 
House,  taking  this  business  into  consideration, 
and  how  much  tlie  honour  of  this  House  was 
concerned  therein,  made  these  orders  follow- 
ing :— 

'^  For  the  better  preservati(in  of  the  peace,  and 
preventing  any  mischief  which  may  happen 
between  the  Earl  of  Pembroke  and  the  Earl 
of  Dorset,  it  is  ordered,  by  the  lords  spiritual 
and  temporal  in  parliament  assembled,  that 
the  Earl  of  Pembroke  and  the  Earl  of  Dorset 
be,  and  are  hereby,  contined  to  their  respec- 
tive houses  or  lodgings,  till  further  order ;  and 
thattiiey,  or  either  of  thcnij  send  not  any  mes- 


254 


ENGLISH  CAUSES  CELEBRES. 


sae  or  write  to  the  other  during  tlieir  con- 
finement, 

"  Orclerefl,  by  the  lords  spiritual  and  tem- 
poral in  parliament  assembled,  tliatMr.  Lloyd, 
an  otficer  in  Sir  Charles  Wheelers  regiment, 
and  the  footman  who  waited  on  the  Earl  of 
Pembroke,  and  the  two  footmen  who  waited  on 
the  Earl  of  Dorset,  to  Lockets  ordinary  on 
Monday  night  last,  and  Robin,  the  waiter  at 
the  said  ordinary,  be  and  are  hereby  required 
to  appear  at  the  bar  of  this  House  to-morrow, 
at  ten  o'clock  in  the  forenoon. 

"  Then  the  Earl  of  Pembroke  and  the  Earl 
of  Dorset  were  called  again  to  their  places. 
And  the  Lord  Chancellor  declared  to  them 
what  the  House  had  ordered ;  and  laid,  on 
them  the  commands  of  the  House,  not  to  re- 
sent anything  farther  concerning  this  busi- 
ness. 

"  November  28. — This  House  being  moved 
by  the  Duke  of  Bucks  on  behalf  of  the  Earl 
of  Pembroke  and  the  Earl  of  Dorset,  now 
under  confinement  by  order  of  this  House,  by 
reason  of  some  difference  between  them,  oc- 
casioned by  the  Earl  of  Pembroke,  who  re- 
member eth  not  what  he  did  say  or  do  to  the 
Earl  of  Dorset  on  Monday  night  last,  but  is 
very  sorry  for  the  provocation  then  offered, 
and  prays  that  he  may  be  discharged  from 
the  confinement  he  lies  under,  and  have  leave 
to  retire  to  his  house  at  Wilton. 

"The  Earl  of  Dorset  also  declaring  that  he 
is  satisfied  concerning  this  matter ;  and 
prays,  that  he  may  be  no  longer  under  con- 
finement :  it  is  ordered,  by  the  Lords  spi- 
ritual and  temporal  in  parliament  assembled, 
that  the  confinement  the  Earl  of  Dorset  is 
under  be  taken  oft";  and  also  the  confinement 
under  which  the  Earl  of  Pembroke  is,  who 
hath  hereby  leave  given  him  to  retire  himself 
to  his  house  at  Wilton." 

Whether  tlie  earl  took  this  broad  hint  to 
withdraw  himself  from  the  temptations  of  tlie 
metropolis  does  not  appear.  He  died  in  1683, 
when  his  two  earldoms  went  to  a  third  bro- 
ther, Thomas,  a  nobleman  who  restored  the 
ancient  reputation  of  the  family,  and,  be- 
sides the  high  offices  he  filled  in  the  state — of 
Lord  High  Admiral,  and  afterwards  Lord 
Lieutenant  of  Ireland — and  his  distinction  in 
the  world  of  literature  and  science,  which 
procured   him   the    chair   of  tlie  Rciyal  So- 


ciety, is  especially  memorable  as  the  collector 
of  the  assemblage  of  sculptures  and  other 
antiquities,  which  has  ever  since  given  a  ne.v 
celebrity  to  the  fine  old  seat  of  Wilton,  al- 
ready renowned  for  its  pictures,  and  for  its 
having  been  there  that  Sidney  is  believed  to 
have  written  the  greater  pait  of  his  Arcadia. 
The  titles  have  since  descended  in  his  line. 
Earl  Philip,  however,  by  his  wife  Henrietta 
de  Querouaille,  a  younger  sister  of  the  noto- 
rious Duchess  of  Portsmouth — who  survived 
her  husband  nearly  half  a  century — left  a 
daughter,  wlio  married  the  second  and  last 
Lord  Jeffreys,  son  of  the  notorious  Chancellor, 
and  by  him  became  the  mother  of  Hein-ietta 
Louisa,  Countess  of  Pomfret,  the  authoress 
of  the  Letters,  and  the  ancestress  of  the  pre- 
sent noble  family  of  that  title. 

The  person  with  v/hom  Lord  Pembroke  got 
into  collision  in  his  last  recorded  drunken  out- 
break was  Charles  Sackville,  Earl  of  Dorset,  the 
celebrated  wit  and  poet.  He  had  just  come  to 
the  title  of  Dorset  by  the  death  of  his  father, 
but  had  been  a  few  years  before  created  Earl 
of  Middlesex,  upon  succeeding  to  the  estates 
of  his  uncle,  the  brother  of  his  mother,  vt^ho 
had  borne  that  title.  Lord  Dorset  has  not 
left  much  behind  him  to  sustain  his  fame  as 
a  poet ;  his  song  written  at  sea  the  night  be- 
fore the  battle  of  the  3rd  of  June,  1665,  is  the 
best,  as  well  as  the  best  known,  of  his  pro- 
ductions. The  longest  poem  and  the  one  of 
greatest  pretension  attributed  to  him  is  an  un- 
finished satire,  which  may  be  found  in  the 
Supplement  to  the  Works  of  the  Minor  Poets, 
entitled  '  A  Faithful  Catalogue  of  our  Most 
Eminent  Ninnies,  written  in  the  year  1683." 
a  performance,  remarkable  for  nothing  else  so 
much  as  for  its  coarseness  and  ribaldry.  \'et 
no  writer  of  poetry  was  ever  more  lauded  than 
Dorset  was  in  his  own  day,  and  that  even 
by  some  who  were  themselves  the  highest 
living  masters  of  the  art.  Dryden,  early  in  h's 
career,  inscribed  to  him  his  Essay  of  Dramatic 
Poetry,  as  the  best  existing  judge  as  well  as 
patron  of  poetry.  But  it  was  many  years 
afterwards,  when  he  was  himself  at  the  full 
maturity  and  height  of  his  fame,  that  the 
great  poet  went  the  farthest  length  in  expressing 
admiration  of  his  lordship's  genius  and  com- 
positions. The  language  in  which  he  ad- 
dresses him  in  the  elaborate  dedicatory  epistle 
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prefixed  to  his  translation  of  Juvenal,  is  in 
some  parts  such  as  to  incline  us  to  doubt  whe- 
ther it  is  not  to  be  taken  as  irony.  ''  Tliere 
is  not,"'  he  gravely  says,  "  an  English  writer 
this  day  living,  who  is  not  perfectly  convinced 
that  your  lordship  excels  all  others  in  all 
the  several  parts  of  poeti-y  which  you  have 
undertaken  to  adorn.  The  most  vain  and 
the  most  ambitious  of  our  age  have  not  dared 
to  assume  so  much  as  the  competitors  of  The- 
mistocles ;  they  have  yielded  the  first  place 
without  dispute;  and  have  been  arrogantly 
content  to  be  esteemed  as  second  to  your 
lordship;  and  even  that  also  with  a  longo 
sed  proximi  inlervaUo.  If  there  have  been, 
or  are,  any  who  go  farther  in  their  self-conceit, 
they  must  be  very  singular  in  their  opinion.'' 
But  this  is  surpassed  by  what  follows  in  the 
next  page,  where,  after  telling  his  lordship 
that  in  satire  he  excels  Horace,  inasmuch  as 
to  that  poet's  merits  he  adds  a  "  pointedness  of 
thought  which  is  visibly  wanting  in  our  great 
Roman,"  he  adds, — "There  is  more  of  salt 
in  all  your  verses  than  I  have  seen  in  any  of 
the  moderns,  or  even  of  the  ancients." — "  For 
my  own  part,"  continues  Dryden,  "  I  must 
avow  it  freely  to  the  world,  that  I  never  at- 
tempted anything  in  satire  wherein  I  liave  not 
studied  your  writings  as  the  most  perfect  mo- 
del. I  have  continually  laid  them  before 
me  ;  and  the  greatest  commendation  which 
my  own  partiality  can  give  tomy  productions 
is,  that  they  are  copies,  and  no  farther  to  be 
allowed  than  as  they  have  something  more 
or  less  of  the  original.  Some  few  touches  of 
your  lordship,  some  secret  graces  which  I 
have  endeavoured  to  express  after  your  man- 


ner, have  made  whole  poems  of  mine  to  pass 
witli  approbation  ;  but  take  your  verses  alto- 
gether, and  tliey  are  inimitable.  If,  there- 
ibre,  I  have  not  written  better,  'tis  because 
you  have  not  Avritten  more.  You  have  not 
set  me  sufficient  copy  to  transcribe;  and  I  can- 
not add  one  letter  of  my  own  invention  of 
which  I  have  not  tlie  example  there."  Can 
the  force  of  human  infatuation,  or  the  most 
consummate  imjiudence,  farther  go?  Yes, 
a  little  farther  ;  for  at  last  Dryden  fairly  tells 
his  noble  patron  that  he  is  so  great  a  poet,  and 
his  fellow-men  have  that  necessity  of  his 
writing,  that  they  cannot  subsist  entirely 
without  it,  any  more,  he  may  almost  say,  tlian 
the  world  without  the  daily  course  of  ordi- 
nary providence! 

Lord  Dorset's  literary  reputation  was  pro- 
bably sustained  chiefly  by  his  colloquial  wit, 
Avhich  appears  to  have  been  abundant  and  of 
a  higli  order.  When  Congreve,  who  had 
been  to  visit  him  when  he  was  dying,  was 
asked  how  he  had  left  him,  he  replied,  "  Faith, 
he  slabbers  more  wit  than  other  ])cople  have 
in  their  best  health."  And,  although  he 
lived  nearly  as  dissipated  and  wild  a  life  as 
his  contemporary  wits,  Rochester,  Bucking- 
ham, Sedley,  and  the  rest,  Dorset  seems  to 
have  been  distinguished  from  them  all  by 
both  a  gentlemanly  spirit  and  a  kindness  of 
nature  which  shone  through  his  worst  excesses 
It  was  his  self-sufficient  and  much  less  amiable 
friend  Rochester  who  once  exclaimed,  that 
he  did  not  know  how  it  was,  but  Lord  Dorset 
might  do  anything,  and  yet  was  never  to 
blame. 


-THE  CASE  OF  THE  PERRYS,  EXECUTED  FOR  MURDER,  AT  CAMPDEN, 
IN  GLOUCESTERSHIRE.   1661. 


This  is  the  famous  case  to  which  we  have    j 
alluded  in  a  preceding  page   in   speaking  of    I 
Sir  Robert  Hyde,  the  Judge  by  whom  it  was 
tried.     We  will   here  give  it  as  it  is  detailed    i 
with     considerable    minuteness,     and     with 
such  accompanying  evidences  as  apparently 
to  remove  all  doubt  as  to   the  facts,   in   an 
account  first  printed  in  1676,  probably  under 


the  direction  of  Dr.  Thomas  Shirley,  or 
Slierley,  physician  to  King  Charles  II.,  to 
whom  the  narrative  seems  to  have  been 
transmitted  by  his  friend  Sir  Thomas  Over- 
bury,  a  magistrate  resident  in  the  neighbour- 
hood of  Campden.  Sir  Thomas's  letter  to 
Shirley,  authenticating  the  account,  and  pub- 
lished along  with  it,  is  as  follows  : — 
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'  Sir ;  It  has  not  been  any  forgetfulness  in  me 
you  have  no  sooner  heard  from  me,  but  my 
niihappy  distemper  seizing  on  my  right  liand 
soon  after  my  coming  down  into  the  country, 
so  that  till  now  I  have  been  wholly  deprived 
the  use  of  it.  I  have  herewith  sent  you  a 
short  narrative  of  that  no  less  strange  than 
unhappy  business,-  which  some  yeais  since 
happened  in  my  neighbourhood  :  the  truth 
of  every  particular  whereof  I  am  able  to 
attest,  and  I  think  it  may  very  well  be 
reckoned  amongst  the  most  remarkable  oc- 
currences of  this  age.  You  may  dispose  of  it 
as  you  please,  and  in  whatever  else  I  can 
serve  vou  you  may  freely  command  me,  as, 
Sir,_ 
Your  most  affectionate  kinsman 
and  humble  servant, 

Thomas  Oveuburv. 
i    Burton,  August  23,  1676. 

The  now  inconsiderable  town  of  Campden 
is  situated  in  the  north-east  of  Gloucester- 
shire, about  twenty-five  miles  from  Gloucester, 
where  the  case  would  be  tried.  It  gave  the 
title  of  ^'iscouut  in  1628  to  Sir  Baptist  Hicks, 
after  whose  death  the  title  descended,  accord- 
ing to  the  special  limitation  in  the  patent, 
to  the  Lord  Noel,  the  husband  of  his  eldest 
daughter,  who  was  jirobably  the  Yicountess 
Campden  mentioned  in  the  following  account. 
In  1683,  the  fourth  Viscount  Campden  was 
created  Earl  of  Gainsborough ;  but  both 
titles  became  extinct  upon  the  deatli  of  the 
sixth  earl  in  1798. 

We  now  present  the  original  history,  with- 
out abridgment : — 

Upon  Thursday,  the  16th  day  of  August, 
1660,  William  Harrison,  steward  to  tlie  Lady 
Viscountess  Campden,  at  Campden  in  Glou- 
cestershire, being  about  seventy  years  of  age, 
walked  from  Campden  aforesaid  to  Char- 
ringworth,  about  two  miles  from  thence,  to 
receive  his  lady's  rent ;  and  not  returning  so 
early  as  formerly,  his  wife,  Mrs.  Harrison, 
between  eight  and  nine  of  the  clock  that 
evening,  sent  her  servant  John  Perry  to  meet 
his  master  on  the  way  from  Chavringvvortli  : 
but,  neither  Mr.  Harrison  nor  his  servant 
John  Perry  returning  that  night,  the  next 
morning  early  Edward  Harrison   (^William's 


son)  went  towards  Charrlngwortli  to  inquire 
after  his  father ;  when,  on  the  way  meeting 
Perry  coming  thence,  and  being  informed  by 
him  he  was  not  there,  they  went  together  to 
Ebrington,  a  village  between  Charringworth 
and  Campden,  where  they  were  told  by  one 
Daniel,  that  Mr,  Harrison  called  at  his  house 
the  evening  before,  in  his  return  from  Char- 
ringworth, but  staid  not.  They  then  went  to 
Paxford,  about  a  mile  thence,  where  hearing 
nothing  of  Mr.  Harrison,  they  returned 
towards  Campden  ;  and  on  the  way,  hearing 
of  a  hat,  a  band,  and  comb  taken  up  in  the 
highway  (between  Ebrington  and  Campden) 
by  a  poor  woman  then  leasing  in  the  held, 
they  sought  her  out,  with  whom  they  found 
the  hat,  band,  and  comb,  which  they  knew 
to  be  Mr.  Harrison's ;  and,  being  brought  by 
the  woman  to  the  place  where  she  found  the 
same  (in  the  highway  between  Ebrington 
and  Campden,  near  unto  a  great  furze-brake), 
they  there  searched  for  Mr.  Harrison,  sup- 
posing he  had  been  murdered,  the  hat  and 
comb  being  hacked  and  cut,  and  the  band 
bloody  ;  but  nothing  more  could  be  there 
found.  The  news  hereof  coming  to  Campden 
so  alarmed  the  town,  that  men,  women,  and 
children  hasted  thence  in  multitudes  to  search 
for  ]Mr.  Harrison's  svipposed  dead  body,  but 
all  in  vain. 

Mrs.  Harrison's  fears  for  her  husband,  being 
great,  were  now  much  increased;  and  having 
sent  her  servant  Perry  (the  evening  before)  to 
meet  his  master,  and  he  not  returning  that 
night,  caused  a  suspicioii  that  he  had  robbed 
and  murdered  him  ;  and  thereupon  the  said 
Perry  was  the  next  day  brought  before  a 
justice  of  peace;  by  whom  being  examined 
concerning  his  master's  absence,  and  his  own 
staying  out  tiie  night  he  went  to  meet  him, 
gave  this  account  of  himself:  That,  his  mis- 
tress sending  him  to  meet  his  master  between 
eight  and  nine  of  tlie  clock  in  the  evening, 
he  went  down  Campden-field,  towards  Char- 
ringworth, about  a  land's  length,  where,  meet- 
ing one  William  Reed  of  Campden,  he  ac- 
quainted him  with  his  errand,  and  further 
told  him,  tliat,  it  growing  dark,  he  was  afraid 
to  go  fi)r wards,  and  would  therefore  return 
and  fetch  his  young  master's  horse;  and  re- 
turn with  him  he  did  to  Mr.  Harrison's  court- 
gate,  v/here   they  parted,  and  he  staid   still ; 
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one  Pierce  coming  by,  lie  went  airain  with 
him  about  a  bow's  slioot  into  the  fields,  and 
returned  with  him  likewise  to  his  master's 
gate,  where  they  also  parted ;  and  then  he, 
the  said  John  Peiry,  saith,  he  went  into  his 
master's  hen-roost,  where  he  lay  about  an 
hour,  but  slept  not;  and  when  tlie  clock 
struck  twelve,  rose  and  went  towards  Char- 
ringworth,  till  (a  great  mist  arising)  he  lost 
his  way.  and  so  lay  the  rest  ol"  the  night  under 
a  hedge  ;  and  at  day -break  on  Friday  morn- 
ing went  to  Charringw'orth,  where  he  in- 
quired for  his  master  ol"  one  Edw^ard  Plais- 
terer,  who  told  him  he  had  been  with  liim 
tiie  afternoon  before,  and  received  three-and- 
twenty  pounds  of  him,  but  staid  not  long 
with  him.  He  tlien  went  to  William  Courtis 
of  the  same  town,  who  likewise  told  him  he 
heard  his  master  was  at  his  house  tlie  day 
before,  but,  being notat  home,  did  notsee  him. 
After  which,  he  saith,  he  returned  homewards, 
(it  being  about  five  of  the  clock  in  the  morn- 
ing,) when  on  the  way  he  met  his  master's  son, 
with  whom  he  went  to  Ebrington  and  Pax- 
ford,  &c.,  as  hath  been  related. 

Read,  Pearce,  Plaisterer.  and  Courtis,  being 
examined,  affirmed  what  Perry  had  said  con- 
cerning them  to  be  true. 

Perry  being  then  asked  by  the  justice  of 
peace,  how  he,  who  was  al'raid  to  go  to  Char- 
ringworth  at  nine  of  the  clock,  became  so 
Iwld  as  to  go  thither  at  twelve  ;  answered, 
that  at  nine  of  the  clock  it  was  dark,  but  at 
twelve  the  moon  shone. 

Being  further  asked  why,  returning  twice 
home  after  his  mistress  had  sent  him  to  meet 
his  master,  and  staying  till  twelve  of  the 
clock,  he  went  not  into  the  house  to  know 
whether  his  master  were  come  home,  before 
he  went  a  third  time  at  that  time  of  night  to 
look  after  him,  answered,  that  he  knew  his 
master  was  not  come  home,  because  he  saw 
light  in  his  chamber-window,  which  never 
used  to  be  there  so  late  v.hen  he  was  at  home. 

Yet,  notwithstanding  this  that  Perry  had 
&aid  for  his  straying  forth  that  night,  it  was 
not  thought  tit  to  discharge  him  till  further 
inquiry  were  made  after  Mr.  Harrison ;  and 
accordingly  he  continued  in  custody  at  Camp- 
den,  sometimes  in  an  inn  there,  and  some- 
times in  the  common  prison,  from  Saturday, 
August  the  18th    unto  the  Friday  following; 


during  Avhich  time  he  was  again  examined 
at  Campden  by  the  aforesaid  justice  of  peace, 
but  confessed  nothing  more  than  before  ;  nor 
at  that  time  could  any  furtlier  discovery  be 
made  what  was  become  of  Mr.  Harrison :  but 
it  hath  been  said,  that,  during  his  restraint 
at  Campden,  he  told  some  (wlio  pressed  him 
to  confess  what  he  knew  concerning  his 
master)  that  a  tinker  had  killed  him  ;  and  to 
others  he  said  a  gentleman's  servant  of  the 
neighbourhood  had  robbed  and  murdered 
him  ;  and  others  again  he  told  that  he  was 
murdered,  and  liid  in  a  bean-rick  in  Camp- 
den, where  search  was  (in  vain)  made  for  him. 
At  length  he  gave  out,  that,  were  he  again 
carried  before  the  justice,  he  would  discover 
that  to  him  he  would  not  discover  to  anybody 
else;  and  thereupon  he  was  (Friday,  August 
the  24th)  again  brought  before  tlie  justice  of 
peace,  who  first  examined  him ;  and,  asking 
him  whether  he  would  yet  confess  what  was 
become  of  his  master,  he  answered,  ho  was 
murdered,  but  not  by  him.  The  justice  of 
peace  then  telling  him,  that,  if  he  knew  him 
to  be  murdered,  he  knew  likewise  by  whom 
he  was;  so  he  acknowledged  he  did;  and, 
being  urged  to  confess  what  he  knew  con- 
cerning it,  afiirmed  that  it  wixs  his  mother 
and  his  brother  that  had  murdered  his  master. 
Tlie  justice  of  peace  then  advised  him  to  con- 
sider what  he  said,  telling  him,  that  he  feared 
he  might  be  guilty  of  his  master's  death,  and 
that  he  should  not  draw  more  innocent  blood 
upon  his  head  ;  for  what  he  now  charged  his 
mother  and  brother  with  might  cost  tliem 
their  lives :  but,  he  affirming  he  spoke  notliing 
but  the  truth,  and  that  if  he  were -imme- 
diately to  die  he  would  justify  it,  the  justice 
desired  him  to  declare  how  and  when  they 
did  it. 

He  then  told  him,  that  his  mother  arid  his 
brother  had  lain  at  him  ever  since  he  came 
into  his  master's  service  to  help  them  to  money, 
telling  him  how  poor  they  were,  and  that  it 
was  in  his  power  to  relieve  them  by  giving 
them  notice  when  his  master  went  to  receive 
his  lady's  rents,  for  they  would  then  waylay 
and  rob  him  ;  and  further  said,  that,  upon  the 
Thursday  morning  his  master  v/eiit  to  Char- 
ringworth,  going  of  an  errand  into  the  town, 
he  met  his  brother  in  tlie  street,  whom  he  then 
told  whither  his  master  was  going,  and  if  he 
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waylaid  him  be  might  have  his  money  :  and 
further  said,  that,  in  the  evening  his  mistress 
sent  him  to  meet  his  master,  he  met  his 
brother  in  the  street  before  bis  master's  gate, 
going  (as  be  said)  to  meet  his  master ;  and  so 
they  went  together  to  the  churchyard,  about 
a  stone's  throw  from  Mr.  Harrison's  gate, 
where  they  parted,  he  going  the  footway 
across  the  churchyard,  and  bis  brother  keep- 
ing the  great  road  round  the  church,  but 
in  the  highway,  beyond  the  church,  met 
again,  and  so  went  together  the  way  leading 
to  Charringworth,  till  they  came  to  a  gate 
about  a  bow's  shot  from  Campden  Church, 
that  goes  into  a  ground  of  the  Lady  Camp- 
den's,  called  the  Conygi-ee,  (which  to  those 
who  have  a  key  to  go  through  the  garden  is 
the  next  way  from  that  place  to  Mr.  Harri- 
son's house).  When  they  came  near  unto  that 
gate,  he,  the  said  John  Perry,  saith  he  told  his 
brother,  he  did  believe  his  master  was  just 
gone  into  the  Conygree,  (for  it  was  then  so 
dark  they  could  not  discern  any  man,  so  as 
to  know  him,)  but  perceiving  one  to  go 
into  that  ground,  and  knowing  there  was  no 
way  (but  for  those  who  had  a  key)  through 
the  gardens,  concluded  it  was  his  master ;  and 
so  told  his  brother  if  he  followed  him  he  might 
have  his  money,  and  he  in  the  mean  time 
would  walk  a  turn  in  the  fields,  which  accord- 
ingly he  did ;  and  then  following  his  brother 
about  the  middle  of  the  Conygree,  found  his 
master  on  the  ground,  his  brother  upon  him, 
and  bis  mother  standing  by  ;  and,  being  asked 
whether  his  master  were  then  dead,  answered. 
No  :  for  that,  after  he  came  to  them,  his 
master  cried,  Ah  !  rogues,  will  you  kill  me !  at 
which  he  told  his  brother  he  hoped  he  would 
not  kill  his  master ;  who  replied,  Peace, 
peace,  you  are  a  fool,  and  so  strangled  him ; 
which  having  done,  he  took  a  bag  of  money 
out  of  his  pocket,  and  threw  it  into  his 
mother's  lap ;  and  then  he  and  his  brother 
carried  his  master's  dead  body  into  the  gar- 
den adjoining  to  the  Conygree,  where  they 
consulted  what  to  do  with  it ;  and  at  length 
agreed  to  throw  it  into  the  great  sink,  by 
Wallington's  mill  behind  the  garden ;  but 
said,  his  mother  and  brother  bade  him  go  up 
to  the  court  (next  the  house)  to  hearkeii 
whether  any  one  were  stirring,  and  they  would 
throw  the    body   into   the  sink :    and   being 


asked  whether  it  were  there,  he  said,  he  knew 
not,  for  that  he  left  it  in  the  garden  ;  but  his 
mother  and  brother  said  they  wovild  throw  it 
there  ;  and  if  it  were  not  there  he  knew  not 
where  it  was,  for  tliat  he  returned  no  more  to 
them,  but  went  into  the  court-gate  which  goes 
into  the  town,  where  he  met  with  John  Pearce, 
with  whom  he  went  into  the  field,  and  again 
returned  witli  him  to  his  master's  gate ;  after 
which  he  went  into  the  hen-roost,  where  he  lay 
till  twelve  of  the  clock  thatnight,  but  sleptnot ; 
and,  having  (when  he  came  from  his  mother 
and  brother)  brought  with  him  his  master's 
hat,  band,  and  comb,  which  he  laid  in  the 
hen-roost,  he  carried  the  said  hat,  band,  and 
comb,  and  threw  them  (after  he  had  given 
them  three  or  four  cuts  with  his  knife)  in  the 
highway,  where  they  were  after  found ;  and, 
being  asked  what  he  intended  by  so  doing, 
said,  he  did  it  that  it  might  be  believed  his 
master  had  been  there  robbed  and  murdered  ; 
and,  having  thus  disposed  of  his  hat,  band,  and 
comb,  he  went  towards  Charringworth,  &c. 
as  hath  been  related. 

Upon  this  confession  and  accusation,  the 
justice  of  peace  gave  order  for  the  apprehend- 
ing of  Joan  and  Richard  Perry,  the  mother 
and  brother  of  John  Perry,  and  for  searching 
the  sink  where  Mr.  Harrison's  body  was  said 
to  be  thrown,  Avhich  was  accordingly  done,  but 
nothing  of  him  could  be  there  found  :  the  fish- 
pools  likewise  (in  Campden)  were  drawn  and 
searched,  but  nothing  could  be  there  found 
neither ;  so  that  some  were  of  opinion  the 
body  might  be  hid  in  the  ruins  of  Campden 
House,  burnt  in  the  late  wars,  and  not  unfit 
for  such  a  concealment,  where  was  likewise 
search  made,  but  all  in  vain. 

Saturday,  August  the  25th,  Joan  and  Rich- 
ard Perry,  togt;ther  with  John  Perry,  were 
brought  before  the  justice  of  peace,  who 
acquainting  the  said  Joan  and  Richard  with 
Avhat  John  had  laid  to  their  charge,  they  de- 
nied all,  with  many  imprecations  on  them- 
selves if  they  Avere  in  the  least  guilty  of  any- 
thing of  which  they  wereaccused.  But  John, 
on  the  other  side,  affirmed  (to  their  faces)  that 
he  had  spoken  nothing  but  the  truth,  and  that 
they  hacl  murdered  his  master ;  further  telling 
them,  that  he  coidd  never  be  at  quiet  for  them, 
since  he  come  into  his  master's  service,  being 
continually  followed  by  them  to  help  them 
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to  money,  which  they  told  him  he  might  do 
by  giving  them  notice  when  his  master  went 
to  receive  his  lady's  rents  ;  and  that  he,  meet- 
ing his  brother  Richard  in  Campden  Town, 
the  Thursday  morning  his  master  went  to 
Charringwortli.  told  him  whither  he  was 
going,  and  upon  what  errand.  Richard  con- 
fessed he  met  his  brother  that  morning,  and 
spoke  with  him,  but  nothing  passed  between 
tliem  to  that  purpose,  and  both  he  and  his 
mother  told  John  he  was  a  villain  to  accuse 
them  wrongfully  as  he  had  done :  but  John 
on  the  other  side  affirmed  that  he  had  spoken 
nothing  but  the  ti-uth,  and  would  justify  it  to 
his  death. 

One  remarkable  circumstance  happened  in 
these  prisoners'  return  from  the  justice  of 
peace  his  house  to  Campden  ;  viz.,  Richard 
Perry,  (following  a  good  distance  behind  his 
brother  John,)  pulling  a  clout  out  of  his 
pocket,  dropped  a  ball  of  inkle;  which  one 
of  his  guard  taking  up,  he  desired  him  to 
restore,  saying,  it  was  only  his  wife's  hair 
lace  :  bvit  the  party,  opening  of  it,  and  fiTiding 
a  slip-knot  at  the  end,  went  and  showed  it 
unto  John,  who  was  then  a  good  distance 
bef  )re,  and  knew  nothing  of  the  dropping  and 
taking  up  of  this  inkle  ;  but,  being  showed  it, 
and  asked  whether  he  knew  it,  shook  his 
head,  and  said,  \'ea,  to  his  sorrov/;  for  that 
was  the  string  his  brother  strangled  his  master 
with.  This  was  sworn  upon  the  evidence  at 
their  trial. 

The  morrow  being  the  Lords-day.  they 
remained  at  Campden.  where  the  minister 
of  the  place  designing  to  speak  to  them  (if 
possible  to  persuade  them  to  repentance,  and 
a  farther  conlession),  they  were  brought  to 
church  ;  and  in  their  way  thither,  passing  by 
Richard's  house,  two  of  his  cliildren  meeting 
him,  he  took  the  lesser  in  his  arm,  leading 
the  other  in  his  hand,  when  on  a  sudden, 
both  their  noses  fell  a  bleeding,  which  was 
looked  upon  as  ominous. 

Here  it  will  be  no  impertinent  digression  to 
tell  how  the  year  before  Mr.  Harrison  had 
his  house  broken  open  between  eleven  and 
twelve  o'clock  at  noon,  upon  Campden 
market-day,  whilst  himself  and  his  whole 
family  were  at  the  lecture;  a  ladder  being 
set  up  to  a  window  of  the  second  story,  and 
an  iron  bar  wrenched  thence  with  a  plough- 


sliare,  which  was  left  in  the  room,  and  J 10/. 
in  money  carried  away,  the  authors  of  which 
robbery  could  never  be  found. 

After  this,  and  not  many  weeks  before  Mr, 
Harrison's  absence,  his  servant  Perry,  one 
evening,  in  Campden  garden,  made  an 
hideous  outcry,  whereat,  some  who  heard  it, 
coming  in,  met  him  running,  and  seemingly 
frighted,  witli  a  sheep-pick  in  his  hand,  to 
whom  he  told  a  formal  story,  how  he  had 
been  set  upon  by  two  men  in  white,  with 
naked  swords,  and  how  he  defended  himself 
with  his  sheep-pick;  the  handle  whereof  was 
cut  in  two  or  three  places,  and  likewise  a 
key  in  his  pocket,  which  he  said  was  done 
with  one  of  their  swords. 

These  passages  the  justice  of  peace  having 
before  heard,  and  calling  to  mind,  upon 
Perry's  confession,  asked  him  first  concern- 
ing the  robbery,  when  his  master  lost  140/. 
out  of  his  house,  at  noon-day,  whether  he 
knew  who  did  it,  who  answered.  Yes,  it  was 
his  brother.  And  being  further  asked, 
Avliether  he  were  then  with  him,  he  answered, 
No,  he  was  then  at  church ;  but  that  he  gave 
him  notice  of  the  money,  and  told  him  in 
which  room  it  was,  and  where  he  might  have 
a  ladder  that  would  reach  the  window  ;  and 
that  his  brother  after  told  him  he  had  the 
money  and  had  buried  it  in  his  garden,  and 
that  they  were  at  Michaelmas  next  to  have 
divided  it.  Whoreup:m  search  was  made  in 
the  garden  ;  but  no  money  could  be  there 
found. 

And  being  further  asked  concerning  that 
other  passage  of  his  being  assaulted  in  the 
garden,  he  confessed  it  was  all  a  fiction,  and 
that,  having  a  design  to  rob  his  master,  he 
did  it,  that,  rogues  being  believed  to  haunt 
the  place  when  his  master  was  robbed,  they 
might  be  thought  to  have  done  it. 

At  the  next  assizes,  which  were  held  in  Sep- 
tember following,  John,  .loan,  and  Richard 
Perry  had  two  indictments  found  against 
them  ;  one  for  breaking  into  William  Har- 
rison's house,  and  robbing  him  of  110/.  in 
the  year  1650,  the  other  for  robbing  and 
murdering  of  the  said  William  Harrison  the 
16th  day  of  August,  1660.  Upon  the  last 
indictment,  the  then  Judge  of  Assizes,  (Sir 
Christopher  Turner,)  would  not  try  them, 
because  the  body  was  not  found:  but  they 
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were  then  tried  upon  the  other  indictment  for 
robbery,  to  which  they  pleaded  Not  Guilty  ; 
but,  some  whispering  behind  them,  they  soon 
after  pleaded  Guilty,  humbly  begging  the 
benefit  of  his  iriajesty's  gracious  pardon  and 
Act  of  Oblivion,  which  was  granted  them. 

But,  though  they  pleaded  guilty  to  this  in- 
dictment, being  thereunto  prompted  (as  is 
probable)  by  some  who  were  unwilling  to 
lose  time,  and  trouble  the  court  with  their 
trial,  in  regard  the  Act  of  Oblivion  pardoned 
them,  yet  they  all,  afterwards,  and  at  their 
deaths,  denied  tliat  they  were  guilty  of  that 
robbery,  or  tliat  they  knew  who  did  it. 

Yet  at  this  assize,  as  several  credible 
persons  have  affirmed,  John  Perry  still  per- 
sisted in  his  story,  that  his  mother  and 
brother  had  murdered  his  master ;  and 
further  added,  that  they  had  attempted  to 
poison  him  in  the  jail,  so  that  he  durst 
neither  eat  or  drink  with  them. 

At  the  next  assizes,  which  were  the  spring 
following,  John,  Joan,  and  Richard  Perry, 
were  by  the  then  Judge  of  Assize  (Sir 
Robert  Hyde)  tried  upon  the  indictment  of 
murder,  and  pleaded  thereunto,  severally, 
Not  Guilty ;  and  when  John's  confession 
before  the  justice  was  proved  viva  voce  by 
several  witnesses  who  heard  the  same,  he  told 
them,  he  was  then  mad,  and  knew  not  what 
he  said. 

The  other  two,  Richard  and  Joan  Perry, 
said  they  were  wholly  innocent  of  what  they 
were  accused,  and  that  they  knew  nothing  of 
Mr.  Harrison's  death,  nor  what  was  become 
of  him;  and  Richard  said,  tliat  his  brother 
had  accused  others  as  well  as  him,  to  have 
murdered  his  master:  which  the  judge  bid- 
ding him  prove,  he  said,  that  most  of  those 
that  had  given  evidence  against  him  knew  it  ; 
but  naming  none,  not  any  one  spoke  to  it ; 
and  so  the  jury  found  them  all  three  Guilty. 

Some  few  days  after,  being  brought  to  the 
place  of  their  execution,  which  was  on  Broad- 
way-hill, in  sight  of  Campden,  the  mother 
(being  reputed  a  Avitch,  and  to  have  so  be- 
witched her  sons  they  could  confess  nothing 
while  she  lived)  was  first  executed.  After 
which,  Richard,  being  upon  the  ladder,  pro- 
fessed, as  he  had  done  all  along,  that  he  was 
wholly  irmocent  of  the  fact  for  which  he  was 
tlieu  to  die ;  and  that  he  knew  nothing  of  Mr. 


Harrison's  death,  nor  what  was  become  of 
him ;  and  did  with  great  earnestness  beg  and 
beseech  his  brother  (for  the  satisfaction  of  the 
whole  world  and  his  own  conscience)  to 
declare  what  he  knew  concerning  him ;  but 
he,  with  a  dogged  and  surly  carriage,  told  the 
people  he  was  not  obliged  to  confess  to  them  ; 
yet  immediately  before  his  death  said,  he 
knew  nothing  of  his  master's  death,  nor  what 
was  become  of  him,  but  they  might  hereafter 
possibly  hear : — 


Some  years  afterwards  Mr.  Harrison  re- 
tuiTied  home,  and  gave  the  following  account 
of  what  had  befallen  him,  in  a  letter  ad- 
dressed to  Sir  Thomas  Overbury,  knight  of 
Bourton  (not  far  from  Campden)  in  Glou- 
cestershire : — 

Fo)'  Sir  Tho7nas  Overhunj,  K/it. 

Honoured  Sir  ;  In  obedience  to  your  com- 
mands, I  give  you  this  true  account  of  my 
being  carried  away  beyond  the  seas,  my  con- 
tinuance there,  and  return  home.  On  a 
Thursday,  in  the  afternoon,  in  the  time  of 
harvest,  I  went  to  Charringworth  to  demand 
rents  due  to  my  Lady  Campden ;  at  which 
time  tlie  tenants  were  busy  in  the  fields,  and 
late  ere  they  came  home,  which  occasioned 
my  stay  there  till  the  close  of  the  evening. 
I  expected  a  considerable  sum,  but  received 
only  three-and-twenty  pounds,  and  no  more. 
In  my  return  liome  (in  the  narrow  passage, 
amongst  Ebrington-furzes)  there  met  me 
one  liorseman,  and  said,  "  Art  thou  there  ?" 
and  I,  fearing  that  he  would  have  rid  over 
me,  struck  his  horse  over  the  nose;  where- 
upon he  sh-uck  at  me  with  his  sword  several 
blows,  and  run  it  into  my  side,  while  I  (with 
my  little  cane)  made  my  defence  as  well  as 
I  could  :  at  last  another  came  behind  me, 
ran  me  into  the  thigh,  laid  hold  on  the  collar 
of  my  doublet,  and  drew  me  to  a  hedge 
near  to  the  place ;  then  came  in  another : 
they  did  not  take  my  money,  but  mounted 
me  behind  one  of  tliem,  drew  my  arms  about 
his  middle,  and  fastened  my  wrists  together 
with  something  that  had  a  spring-lock  to  it, 
as  I  conceived,  by  hearing  it  give  a  snap  as 
they  put  it  on ;  then  they  threw  a  great  cloak 
over  me,  and  carried  me  away  :  in  the  night 
they  alighted  at  a  hay-rick  which  stood  near 
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unto  a  stone-pit  by  a  wall  side,  wliere  they 
took  away  my  money,  about  two  hours  before 
day  (as  I  heartl  one  of  them  tell  fhe  other  he 
thoujjlit  it  t)  be  then)  ;  tliey  tumbled  me 
into  the  stone-pit ;  they  staid  (as  I  thought) 
about  an  hour  at  tlie  hay-rick  ;  when  they 
took  horse  again  one  of  them  bade  me  come 
out  of  the  pit;  I  answered,  they  liad  my 
money  already,  and  asked  what  they  would 
do  with  me  '?  whereupon  he  struck  me  again, 
drew  me  out,  and  put  a  great  quantity  of 
money  into  my  pockets,  and  mounted  me 
again  after  the  same  manner ;  and  on  the 
Friday,  about  sun-setting,  they  brought  me 
to  a  lone  house  upon  a  lieath,  (by  a  thicket 
of  bushes,)  where  tliey  took  me  down  almost 
dead,  being  sorely  bruised  with  the  carriage 
of  the  money.  When  the  woman  of  the 
house  sav/  that  I  could  neither  stand  nor 
speak,  she  asked  tliem  whether  or  no  they  had 
brought  a  dead  man  ?  They  answered.  No, 
but  a  friend  that  was  hurt,  and  they  carrying 
him  to  a  chirurgeon.  She  answered,  if  they 
did  not  make  haste  their  iViend  would  be 
dead  before  they  could  bring  him  to  one. 
There  they  laid  me  on  cushions,  and  suffered 
none  to  come  into  tlie  room  but  a  little  girl. 
There  we  staid  all  night,  they  giving  me 
some  broth  and  strong-waters  :  in  the  morn- 
ing, very  early,  they  mounted  me. as  before, 
and  on  Saturday  night  they  brought  me  to  a 
place  where  were  two  or  three  houses,  in  one 
of  whicli  I  lay  all  night  on  cushions  by  their 
bed-side :  on  Sunday  morning  thev  carried 
me  from  thence,  and  about  three  or  four 
o'clock  they  lirought  me  to  a  place  by  the 
sea-side,  called  Deal,  where  they  laid  me 
down  on  the  ground;  and,  one  of  them  stay- 
ing by  me.  the  otlier  two  walked  a  little  olF, 
to  meet  a  man,  with  whom  they  talked  ;  and, 
in  their  discourse,  I  heard  them  mention 
seven  pounds ;  after  which,  they  went  a^vay 
together,  and  about  half  an  hour  after  re- 
turned. The  man  (whose  name,  as  I  after 
heard,  was  Wrenshaw)  said,  he  feared  1 
would  die  before  he  could  get  me  on  board  ; 
then  presently  they  put  me  into  a  boat,  and 
carried  me  on  ship-board,  where  my  wounds 
were  dressed.  I  remained  in  the  ship  (as 
near  as  I  could  reckon)  about  six  weeks,  in 
which  time  I  was  indifferently  recovered  of 
my  wounds  and  weakness.     Then  the  master 


of  tlie  ship  came  and  told  me  (and  the  rest 
who  were  in  the  same  condition)  that  he  dis- 
covered three  Turkish  ships;  we  all  offered 
to  tight  in  the  defence  of  the  ship  and  our- 
selves, but  he  connnanded  us  to  keep  close, 
and  saiil,  he  would  deal  with  them  well 
enough  :  a  little  while  after  he  called  us  up, 
and,  when  we  came  on  the  deck,  we  saw  two 
Turkish  ships  close  by  us  ;  into  one  of  them 
we  were  put,  and  ])laced  in  a  dark  hole, 
Avhere  how  long  we  continued  before  we  were 
landed  I  know  not :  when  we  were  landed, 
they  led  us  two  days'  journey,  and  put  us 
into  a  great  house,  or  prison,  where  we  re- 
mained four  days  and  a  half;  and  then  came 
to  us  eight  men  to  view  us,  who  seemed  to  be 
officers  ;  they  called  us,  and  examined  us  of 
our  trades  and  callings,  which  every  one 
answered :  one  said  he  was  a  chirurgeon, 
another  that  he  was  a  bioad-cloth  weaver, 
and  I  (after  two  or  three  demands)  said  I 
had  some  skill  in  physic.  We  three  were 
set  by,  and  taken  by  three  of  those  eight  men 
that  came  to  view  us :  it  was  my  chance  to 
be  chosen  by  a  grave  physician  of  eighty-seven 
years  of  age,  who  lived  near  to  Smyrna,  who 
had  formerly  been  in  England,  and  knew 
Crowland  in  Lincolnshire,  which  he  pre- 
ferred before  all  other  places  in  England  :  he 
employed  me  to  keep  his  still-house,  and 
gave  me  a  silver  bowl  double  gilt  to  drink 
in ;  my  business  was  most  in  that  place ;  but 
once  he  set  me  to  gather  cotton-wool,  which 
I  not  dohig  to  his  mind,  he  struck  me  down 
to  the  ground,  and  after  drew  his  stiletto  to 
stab  me;  but  I  holding  up  my  hands  to  him, 
he  gave  a  stamp,  aiid  turned  from  me,  for 
which  I  render  thanks  to  my  Lord  and 
Saviour  Jesus  Christ,  who  staid  his  hand, 
and  preserved  me.  I  was  there  about  a  year 
and  three  quarters,  and  then  my  master  fell 
sick  on  a  Thursday,  and  sent  for  me;  and, 
calling  me,  as  he  used,  by  the  name  of  IJoll, 
told  me  he  should  die,  and  bade  me  shift  for 
mj'self.  He  died  on  Saturday  following, 
and  I  presently  hastened  with  my  bowl  to  a 
port  almost  a  day's  journey  distant ;  the  way 
to  which  place  I  knew,  having  been  twice 
there  employed  by  my  master  about  the  car- 
riage of  his  cotton-wool.  When  I  came 
thither,  I  addressed  myself  to  two  men  who 
came  out  of  a  ship   of  Hamburg,  which  (as 
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they  said)  was  bound  for  Portugal  within 
three  or  four  days;  I  inquired  of  them  for  an 
English  ship ;  they  answered  there  was  none ; 
I  entreated  them  to  take  me  into  their  ship  ; 
they  answered,  they  durst  not,  for  fear  of 
being  discovered  by  the  searchers,  which 
might  occasion  the  forfeiture,  not  only  of 
their  goods,  but  also  of  their  lives.  I  was 
very  importunate  with  them,  but  could  not 
prevail ;  they  left  me  to  wait  on  Providence, 
which  at  length  brought  another  out  of  the 
same  ship,  to  whom  I  made  known  my  con- 
dition, craving  his  assistance  for  my  trans- 
portation ;  he  made  me  the  like  answer  as 
the  former,  and  was  as  stift'  in  his  denial,  till 
the  sight  of  my  bowl  put  him  to  a  pause :  he 
returned  to  the  ship,  and,  after  half  an  hour's 
space,  he  came  back  again  accompanied  with 
another  seaman,  and  for  my  bowl  undertook 
to  transport  me  ;  but  told  me  I  must  be  con- 
tented to  lie  down  in  the  keel,  and  endure 
much  hardship,  which  I  was  content  to  do, 
to  gain  my  liberty.  So  they  took  me  aboard, 
and  placed  me  below  in  the  vessel  in  a  very 
uneasy  place,  and  obscured  me  with  boards 
and  other  things,  where  I  lay  undiscovered, 
notwithstanding  the  strict  search  that  was 
made  in  the  vessel ;  my  two  chapmen,'  who 
had  my  bowl,  honestly  furnished  me  with 
victuals  daily,  until  we  arrived  at  Lisbon  in 
Portugal ;  where  (as  soon  as  the  master  had 
left  the  ship,  and  was  gone  into  the  city) 
they  set  me  on  shore  moneyless  to  shift  for 
myself:  1  knew  not  what  course  to  take,  but, 
as  Providence  led  me,  1  went  up  into  the  city, 
and  came  into  a  fair  street ;  and,  being 
weary,  I  turned  my  back  to  a  wall,  and 
leaned  upon  my  staft' :  over  against  me  were 
four  gentlemen  discoursing  together ;  after 
a  while  one  of  them  came  to  me,  and  spake 
to  me  in  a  language  that  I  understood  not :  I 
told  him  I  was  an  Englishman,  and  under- 
stood not  what  he  spake ;  he  answered  me  in 
plain  English,  that  he  understood  me,  and 
was  himself  born  near  Wisbeach  in  Lincoln- 
shire ;  then  I  related  to  him  my  sad  condition, 
and  he,  taking  compassion  on  me,  took  me 
Avith  him,  provided  for  me  lodging  and  diet, 
and,  by  his  interest  with  a  master  of  a  ship 
bound  for  England,  procured  my  passage ; 
and,  bringing  me  on  ship-board,  he  bestowed 
wine  and  strong-waters  on  me,  and,  at  his 


return,  gave  me  eight  stivers,  and  commended 
me  to  the  care  of  the  master  of  the  ship,  who 
landed  me  safe  at  Dover,  from  whence  I 
made  shift  to  get  to  London,  where  being 
furnished  with  necessaries,  I  came  into  the 
country. 

Thus,  honoured  Sir,  I  have  given  you  a 
true  account  of  my  great  sutlerings,  and 
happy  deliverance,  by  the  mercy  and  good- 
ness of  God,  my  most  Gracious  Father  in 
Jesus  Christ,  iny  Saviour  and  Redeemer  :  to 
whose  nanae  be  ascribed  all  honour,  praise, 
and  glory.  I  conclude,  and  rest,  j^our 
Worship's,  in  all  dutiful  respect, 

William  Harrison. 

To  the  preceding  narrative  the  following 
observations  were  appended  in  the  original 
publication  : — 

"  Many  question  the  truth  of  this  account 
Mr,  Harrison  gives  of  himself,  and  his  trans- 
portation, believing  he  was  never  out  of 
England  ;  but  there  is  no  question  of  Perry's 
telling  a  formal  false  story  to  hang  himself, 
his  mother,  and  his  brother :  and,  since  this 
of  which  we  are  assured  is  no  less  incredible 
than  that  of  which  we  doubt,  it  may  induce 
us  to  suspend  hard  thoughts  of  Mr.  Harrison, 
till  time,  the  great  discoverer  of  truth,  shall 
liring  to  light  this  dark  and  mysterious 
business.  That  Mr.  Harrison  was  absent 
from  his  habitation,  employment,  and  rela- 
tions, near  two  years,  is  certain ;  and,  if  not 
carried  away  (as  he  affirms),  no  probable 
reason  can  be  given  for  liis  absence.  He, 
living  plentifully  and  happily  in  the  service 
of  that  honourable  family,  to  which  he  had 
been  then  related  above  iifty  years,  with  the 
reputation  of  a  just  and  faithful  servant, 
and  having  all  his  days  been  a  man  of  sober 
life  and  conversation,  caimot  now  reasonably 
be  thought  in  his  old  age  so  far  to  have  mis- 
behaved himself,  as  in  such  a  manner  volun- 
tarily to  have  forsaken  his  wife,  his  children, 
and  his  stewardship,  and  to  leave  behind 
him  (as  he  then  did)  a  considerable  sum  of 
his  lady's  money  in  his  house.  We  cannat 
therefore  in  reason  or  charity  but  believe 
that  Mr.  Harrison  was  forcibly  carried  away  ; 
but  by  wliom,  or  by  whose  procurement,  is 
tlie  question.  Those  whom  he  affirms  did  it 
he  withal  affirms  never  before  to  have  seen; 


CASE  OF  THE  PERRYS. 


263 


and  that  he  saw  not  his  servant  Perry,  nor 
his  mother,  nor  liis  brother  the  evening  he 
was  carried  away ;  tliat  he  was  spirited  (as 
some  are  said  to  have  been)  is  no  ways  pro- 
bable, in  respect  he  was  an  old  and  inlirm 
man,  and  taken  from  the  most  inland  part  of 
the  nation ;  and  if  sold,  as  himself  appre- 
hends he  was,  for  7/.,  would  not  recompense 
the  trouble  and  charge  of  his  conveyance  to 
the  sea-side. 

'•Some  therefore  have  had  hard  thoughts  of 
his  eldest  son,  not  knowing  whom  else  to 
suspect ;  and  believe  the  hopes  of  the  steward- 
ship, which  he  ai'terwards  (by  the  Lord 
Campden's  favour)  enjoyed,  might  induce 
him  to  contrive  his  father's  removal ;  and 
tliis  they  are  the  more  confirmed  in,  from  his 
misbehaviour  in  it.  But  on  the  other  side, 
it  is  hard  to  think  the  son  should  be  knowing 
of  his  father's  transportation,  and,  conse- 
quently, of  these  unhappy  persons'  innocency 
as  to  tlie  murder  of  him,  and  yet  prosecute 
them  to  the  death,  as  he  did,  and  when  con- 
demned, should  be  the  occasion  of  their  being 
conveyed  above  twenty  miles,  to  sulfer  near 
Campden,  and  to  procure  John  Perry  to  be 
there  lianged  in  chains,  where  he  might  daily 
see  him,  and  himself  to  stand  at  the  foot  of 
the  ladder,  when  they  were  all  executed,  as 
likewise  he  did. 

'•  These  considerations,  as  they  make  it  im- 
probable the  son  should  be  privy  to  his 
lather's  transportation,  so  they  render  the 
whole  matter  the  more  dark  and  mysterious, 
which  we  must  therefore  leave  unto  Him, 
who  alone  knoweth  all  things  in  his  due 
time  to  reveal  and  bring  to  light." 


It  must  be  confessed  that  tlie  story  of  his 
adventures  told  by  Harrison  in  his  letter  to 
Sir  Tliomas  Overl)ury  has  all  the  air  not  only 
of  a  string  of  lies,  but  of  an  invention  palpably 
designed  rather  to  mystify  and  perplex  than 
to  gain  belief.  And  notwithstanding  the 
show  of  particularity  Avith  which  tlie  facts  of 
the  case  are  detailed  in  the  narrative  that 
precedes  Harrison's  letter,  even  that  seemingly 
careful  and  earnest  relation,  with  all  its  pre- 
cision autl clearness  in  the  rotation  of  timesand 
circumstances,  is  perliaps  not  absolutely  witli- 
out  something  like  a  liaw  in  one  or  two  places 


which  miglit  tempt  an  ingenious  scepticism  to 
suspect  tiiat  it  was  after  all  nothing  more 
than  a  smooth  and  cunningly-devised  fable. 
Justice  Turner's  alleged  refusal  to  try  the 
prisoners  on  the  indictment  for  murder, 
merely  because  the  body  had  not  been  found, 
seems  at  least  as  extraordinary  as  Justice 
Hyde's  leaving  them  for  execution  after  tlieir 
conviction.  The  discovery  of  the  body  of  a 
person  supposed  to  have  been  murdered  is 
indeed  tlie  most  conclusive  proof  that  can  be 
had  of  his  death,  or  of  what  the  law  here  calls 
the  corpus  delicti,  that  is,  the  main  fact  with- 
out which  the  crime  cannot  have  existence, — ■ 
the  very  body  or  substance  of  tlie  crime,  as  is 
the  meaning  of  the  words.  But  that  fact 
may  also  sometimes  be  satisfactorily  enough 
established  in  other  ways;  in  particular  cases, 
indeed,  it  is  only  in  some  other  way  that  it 
can  be  proved  at  all.  It  would  be  absurd,  for 
example,  that  tlie  circumstance  of  the  body 
not  having  been  found  should  be  a  bar  to  the 
trial  and  conviction  of  a  person  charged  on 
good  evidence  with  having  murdered  another 
by  throwing  him  overboard  at  sea.  But 
further,  in  the  present  case,  the  prisoners,  not 
having  been  tried  at  all  upon  the  indictment 
for  murder,  and  having  received  his  majesty's 
pardon  upon  pleading  guilty  to  the  other 
charge  of  robhery,  ought,  in  the  ordinary 
course  of  law,  to  have  been  set  at  large  at  the 
close  of  the  assizes  by  the  general  gaol  de- 
livery, and  not  detained  in  custody,  as  the 
account  wovild  seem  to  imply  that  they  were, 
till  the  next  assizes.  However,  it  is  not  ex- 
pressly affirmed  that  they  were  so  detained ; 
they  may  have  been  discharged  and  appre- 
hended a  second  time  (though  even  that, 
where  no  new  grounds  of  suspicion  had  arisen, 
would  be  unusual  and  irregular).  Or,  if 
they  were  actually  detained,  it  may  have 
been,  as  often  happened  in  those  times,  for 
non-payment  of  their  fees ;  or,  although  that 
would  not  be  done  now,  the  Judge,  holding 
that  his  commission  of  gaol  delivery  was  oidy 
an  authoritij,  not  a  mandate,  may  have  taken 
it  upon  him,  in  the  particular  circumstances, 
to  order  their  detention  for  six  months  longer, 
in  the  expectation  that  the  body  might 
probaltly  be  found  within  that  time.  A  gaol 
delivery  at  this  date  certainly  did  not  always 
effect  so  complete  a  clearance  of  the  prisons 
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as  it  does  now ;  before  the  passing  of  the 
Habeas  Corpus  Act  it  was  no  difficult  matter 
to  detain  a  person  in  custodj'  for  any  length  of 
time  without  bringing  him  to  trial ;  this  was 
constantly  done  in  cases  in  which  the  crown 
or  government  was  interested;  and  the  ex- 
ample of  the  practice  in  political  cases  would 
naturally  give  rise  to  the  same  thing  being 
occasionally  done  in  other  cases,  more  espe- 
cially where,  as  here,  it  seemed  to  be  de- 
manded for  tlie  sake  of  the  ends  of  justice 
itself.  The  Habeas  Corpus  Act  still  authorises 
the  judge  to  detain  a  prisoner  in  custody  for 
one  term  after  tlie  sessions  next  following  his 
commitment,  if  it  shall  "appear,  upon  oath 
made,  that  the  v/itnesses  for  the  king  could 
not  be  produced  by  the  same  term,  sessions, 
or  general  gaol  delivery.''  In  principle 
this  is  not  very  different  from  his  detention 
for  the  same  space,  in  a  case  of  murder,  when 
it  appears  tliat  the  body  of  the  person  he  is 
supposed  to  have  murdered  has  not  yet  been 
found.  So  that,  on  the  Avhole,  it  cannot  be 
said  there  is  much  doubt  cast  upon  the  story 
by  this  proceeding,  which  it  attributes  to  Mr. 
Justice  Turner;  who,  if  he  really  (-rdered  the 
prisoners  to  be  detained  in  custody  for  another 
term,  most  probably  did  so  with  the  intention 
that  they  should,  in  any  event,  be  tried  at  the 
next  assizes,  as  they  actually  were.  It  does 
not  follow  that  lie  himself  would  fhen  have 
declined  trying  them,  any  more  than  Hyde 
did,  although  he  held  the  non- discovery  of 
the  body  a  sufficient  reason  for  not  trying  them 
in  the  iirst  instance.  The  longer  the  man 
supposed  to  have  been  murdered  remained 
unheard  of,  the  more  probable  v/as  it  that  he 
had  actually  been  made  away  with.  Nor  is 
the  story  wanting  in  the  usual  evidences  which 
authenticate  such  relations.  The  account 
indeed  was  not  published  till  fifteen  years 
after  the  affair  took  place  ;  but  many  persons 
must  have  been  still  alive  who  knew  whether  it 
was  a  true  story  or  a  fiction ;  Dr.  Shirley,  who 
published  it,  and  cannot  be  supposed  to  have 
intended  it  as  a  joke,  was  certainly  a  real  per- 
son ;  and  his  reality  must  be  held  to  establish 
that  of  his  friend  and  kinsman  from  whom  he 
received  the  particulars,  and  to  whom  again 
the  truth  of  the  matter  must  have  been  per- 
fectly well  known.  Indeed,  the  manor  of 
Burton,  or  Bourton,  on  the  Hill,  about  five  miles 


south  from  the  town  of  Campden,  is  known 
to  have  been  at  this  time  in  the  possession 
of  a  Sir  Thomas  Overbury,  the  nephew  and 
heir  of  the  person  of  the  same  name  poisoned 
in  the  Tower  in  1613,  whose  story  is  so 
memorable.  It  seems  impossible,  therefore, 
to  resist  the  conclusion  that  the  facts  ac- 
tually did  happen  much  as  they  are  related  to 
have  done.  Then  the  double  puzzle  is  to 
account,  upon  any  hypothesis,  for  the  conduct, 
first,  of  ,Tohn  Perry ;  secondly,  of  Harrison 
himself.  No  murder  had  really  been  com- 
mitted ;  and  yet  here  we  have  a  man,  whom 
not  only  circumstances  had  in  the  first  in- 
stance involved  in  the  sh-ongest  suspicion,  but 
who  chooses  to  fortify  and  confirm  the  false 
impression  thereby  made  by  his  own  confession 
of  a  crime  of  which  neither  he  nor  anybody 
else  was  guiby.  The  most  reasonable  supposi- 
tion with  regard  to  John  Perry  seems  to  be,  that, 
as  he  said  himself,  he  was  mad.  But  no  such 
supposition  as  that  will  account  for  Harrison's 
conduct.  If  we  reject  his  own  story,  wild  and 
improbable  as  it  seems  at  first  sight,  we  shall 
scarcely  be  able  to  devise  any  solution  of  the 
mystery  that  will  content  us  better.  If  he 
withdrew  and  absented  himself  of  his  own 
accord,  what  motive  sufficiently  strong  can 
be  conceived  that  would  have  held  him  back 
from  discovering  himself  when  he  saw  three 
innocent  persons  on  the  point  of  being  put  to 
death  as  his  murderers  ?  It  would  not  have 
been  necessary,  in  order  to  save  these  three  lives, 
that  he  should  have  actually  re-appeared  :■ — 
if  he  was  ever  so  anxious  to  remain  in  his 
hiding-place  for  some  time  longer,  he  might 
still  have  easily  conh-ived  some  Avay  of  giving 
note  of  his  existence,  so  far  at  least  as  to  afford 
a  good  chance  of  preventing  the  conviction  of 
the  unfortunate  accused  persons,  or  staying 
their  execution.  Yet  nothing  of  the  kind  is 
there  any  trace  of  his  having  attempted.  Nor 
does  it  appear  that  any  sort  of  reason  could 
be  assigned  or  conjectured  for  his  going  away 
by  those  among  whom  he  lived.  Surely, 
whether  it  was  any  pecuniary  embarrassment, 
or  of  whatever  other  nature  it  might  be,  a 
cause  of  such  weight  and  pressure  as  to  occa- 
sion the  extraordinary  conduct  Avhich  on  this 
hypothesis  he  is  conceived  to  have  pursued 
could  hardly  have  altogether  escaped  the 
observation   au'l   awakened   curiosity  of  his 
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neighbours  and  friends.  So  that  after  all  we 
seem  to  be  driven  back  to  tlie  conclusion  tliat 
his  absence  was  not  voluntary — that  he  ha<l 
really,  as  he  asserted,  been  forced  away,  and 
detained  away  by  force.  IJut  if  such  was  the 
case,  hia  own  account  of  the  manner  in  which 


he  was  forced  away  and  detained  was  most  pro- 
bably the  truth  ;  for  what  should  have  induced 
him,  in  that  case,  to  palm  a  lalse  story  upon 
the  world — more  especially  to  peril  his  credit 
by  one  so  very  strange  and  startling? 


/.—TRIAL    OF   ARTHUR    NORKOTT  AND  OTHERS,  FOR 
HIS  WIFE,  JANE  NORKOTT.     ID^K. 


THE  MURDER  OF 


The  short  accnutit  we  nave  of  tliis  case  was 
first  published  by  Mr.  Hargrave,  in  the  appen- 
dix to  his  edition  of  the  State  Trials  (1779), 
having  been  communicated  to  him  many 
years  before  by  Dr.  Richard  Rawiinson,  the 
antiquary  and  book-collector.  It  has  been 
transferred  to  the  new  edition  of  the  State 
Trials,  where  it  is  given  along  with  the  case 
of  the  Perrys,  and  other  cases  of  the  same 
kind,  as  an  illustration  of  the  strange  aiul 
insuflicient  grounds  on  which  persons  have 
sometimes  been  convicted  of,  and  executed 
for.  murder;  but  in  that  edition  it  stands, 
owing  to  some  negligence  of  editor  or  printer, 
or  both,  curiously  curtailed  of  its  latter  part, 
including  a  portion  of  the  evidence  as  well 
as  the  verdict  of  the  jury  and  the  final  issue 
of  the  business  to  the  prisoners.  The  note  is 
stated  to  have  been  found  among  tlse  papers 
of  the  eminent  lawyer,  Sir  John  jNIaynard, 
Sergeant  at  Law,  who  states  that  the  affair 
happened  in  Hertfordshire,  in  the  fourth  year 
of  Charles  I.  ;  adding,  '•  I  wrote  the  evidence 
that  was  given,  which  I  and  many  others  did 
hear;  and  I  wrote  it  exactly  according  to 
V,  hat  was  deposed  at  the  trial  at  the  bar  of  the 
King's  Bench."' 

It  appears  that  a  coroner's  inquest,  on  view 
of  the  body  of  Jane  Norkott,  wife  of  Arthur 
Norkott,  and  hearing  the  depositions  of  Mary 
Norkott,  the  mother  of  Arthur  Norkott,  of 
Agnes  Okman,  his  sister,  and  of  her  husband 
John  Okman,  wore  inclined  to  find  a  verdict 
of  Fe/o  di  se,  or  suicide.  These  witnesses  stated 
that  the  woman  '"was  found  dead  in  her  bed, 
the  knife  sticking  in  the  floor,  and  her  throat 
cut  ;  that  tlie  night  before  she  went  to  bed 
with  her  child,  her  husband  being  absent,  and 
that  no  other   porson,  after  such  time  as  she 


I    was  gone  to  bed,  came  into  the  house,  the  ex- 
I    aminants  lying  in  the  outer  room,  and  they 
j    must  needs  have  seen  or  known  if  any  stranger 
had  come  in."'     The  jury  upon  this,  we  are 
j    told,  actually  gave  up  to  the  coroner  a  ver- 
dict of  Fe/o  de  se.     Sir  John  Maynard's  note 
then  proceeds : — 

But  al'ter'.vards  upon  rumours  amongst  the 

neighbourhood,  and  their  observation  of  divers 

circumstances,  which  manifested  that  she  did 

i    not,  nor  coukl  possibly,  according  to    those 

circumstances,   murder  herself,  thereupon  the 

jury,  Avhose  verdict  was  not  yet  drawn  into 

form  by  the  coroner,  assented,  and  desired  the 

coroner,  that    the  body,  which    was  buried, 

might  be  taken  up  out  of  the  grave,  which  the 

coroner  assented  inito  :  and  thirty  days  after 

the  death,  slie  was  taken  up,  in  the  presence  of 

the    jury   and   a    great   number   of    people. 

Whereupon  the  jury   changed  their  verdict ; 

and  the  persons,  being  tried  at  Hertford  assizes, 

were  acquitted:  but  so  much  against  the  evi- 

j    dence,  that  Judge  Harvey  let  fall  his  opinion, 

j    that  it  were  better  an  appeal   were  brought 

tlian    so  foul    a  murder  escape  unpunished. 

;     And,    Paschcp  qi/arin  Caru/i,  they  were  tried 

on  the  appeal,  which  was  brotiglit  by  the  young 

I    childagainsthis  father,  grandmother,  and  aunt, 

I    and  her  husband  Okeman ;  and,  because  the 

I    evidence  was  so  strange,   I  took  exa^t  and 

particular  notice.  And  it  was  as  follows : — 
;  After  the  matters  above-mentioned  related, 
I  an  ancient  and  grave  person,  minister  to  the 
parish  where  the  fact  was  committed,  being 
sworn  to  give  evidence  according  to  custom, 
deposed,  "  That  tlie  body  being  taken  up  out 
of  the  grave,  thirty  days  after  the  party's  death, 
and  lying  on  the  grass,  and  the  four  defendants 
being  present,  were  required  each  of  them  to 
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toncli  itbe  dead  body,  Okeman's  wife  fell 
upon  her  knees,  and  prayed  God  to  show  tokens 
of  her  iimocency.  The  appellant  did  touch 
the  dead  body ;  whereupon  the  brow  of  the 
dead,  which  before  was  of  a  livid  and  carrion 
colour,  (in  termiitis,  the  verbal  expression  of 
the  witness,)  began  to  have  a  dew,  or  gentle 
sweat,  arise  on  it,  which  increased  by  degrees 
till  the  sweat  ran  down  in  drops  on  the  face  ; 
the  brow  turned  to  a  lively  and  fresh  colour, 
and  the  deceased  opened  one  of  her  eyes,  and 
shut  it  again ;  and  this  opening  the  eye  was 
done  three  several  times;  she  likewise  thrust 
out  the  ring  or  marriage-finger  three  times, 
and  pulled  it  in  again ;  and  the  finger  drop- 
ped blood  from  it  on  the  grass."'  Sir  Nicho- 
las Hyde,  Chief  Justice,  seeming  to  doubt  the 
evidence,  asked  the  witness,  Who  saw  this 
besides  you? 

JVitness. — I  cannot  swear  what  others  saw  : 
but,  my  Lord  (said  he),  I  do  believe  the 
whole  company  saw  it;  and  if  it  had  been 
thought  a  doubt,  proof  would  have  been  made 
of  it,  and  many  would  have  attested  with  me. 
Then  the  witness,  observing  some  admiration 
in  the  auditors,  spake  farther  :  "■  My  Lord, 
I  am  minister  of  the  parish,  and  have  long 
known  all  the  parties,  but  never  had  occasion 
of  displeasure  against  any  of  them,  nor  had 
to  do  with  them,  or  they  with  me;  but,  as  I 
was  minister,  the  thing  was  wonderful  to  me : 
but  I  have  no  interest  in  the  matter,  but  as 
called  upon  to  testify  the  truth,  and  that  I 
have  done."  (This  witness  was  a  very 
reverend  person,  as  I  guessed,  of  about  seventy 
years  of  age;  his  testimony  was  delivered 
gravely  and  temperately,  but  to  the  great 
admiration  of  the  auditory.)  Whereupon, 
applying  himself  to  the  Chief  Justice,  he 
said,  "  My  Lord,  my  brother  here  present  is 
minister  of  the  next  parish  adjacent,  and  I 
am  sure  saw  all  done  that  I  have  alarmed." 
Therefore  that  person  was  also  sworn  to  give 
evidence,  and  did  depose  in  every  point,  "  the 
sweating  of  the  brow — the  change  of  the 
colour — thrice  opening  the  eye — and  the 
thrice  motion  of  the  finger,  and  drawing  it  in 
again;"  only  the  first  witness  added,  that  he 
himself  dipped  his  finger  in  the  blood  which 
came  from  the  dead  body  to  examine  it,  and 
he  swore  he  believed  it  was  blood.  ~ 

I   conferred   afterwards  with  Sir    Edward 


Powell,  barrister-at-law,  and  others,  who  all 
concurred  in  the  observation :  and  for  my- 
self, if  I  were  upon  oath,  can  depose,  that 
these  depositions  (especially  the  first  witness) 
are  truly  reported  in  substance. 

The  other  evidence  given  against  the  pri- 
soners, viz.,  the  grandmother  of  the  plaintilT, 
and  against  Okeman  and  his  wife,  Tliat  they 
confessed  they  lay  in  the  next  room  to  the 
dead  body  tliat  night;  and  that  none  came 
into  the  house  till  they  found  her  dead  the 
next  morning;  therefore  if  she  did  not  mur- 
der herself,  they  must  be  the  murderers.  To 
that  end  further  proof  was  made  : — 

First,  That  she  lay  in  a  '"  composed  man- 
ner in  her  bed,  the  bed-clothes  not  at  all 
distur])ed,  and  her  child  by  her  in  bed." 

Secondly,  "  Her  throat  cut  from  ear  to  ear, 
and  her  neck  broke ;"  so  that  if  she  first  cut 
her  throat,  she  could  not  possibly  break  her 
neck  in  the  bed."     Non  contra. 

Thirdly,  "  There  was  no  blood  in  the  bed, 
saving  a  tincture  of  blood  on  the  bolster 
whereon  her  head  lay,  but  no  substance  of 
blood  at  all." 

Fourthly,  "  From  the  bed's  head  there  was 
a  stream  of  blood  on  the  floor,  which  ran  along 
until  it  ponded  in  the  bendings  of  the  floor  to  a 
very  great  quantity ;  and  there  was  also  an- 
other stream  of  blood  on  the  floor  at  the  bed's 
foot,  which  ponded  also  on  the  floor  to  a  very 
great  quantity ;  but  no  contiimance  or  com- 
munication of  blood  of  either  of  those  two 
places,  from  one  to  the  other,  neither  upon  the 
bed,"  so  that  she  bled  in  two  several  places; 
and  it  was  deposed,  turning  up  the  mat 
of  the  bed,  "  that  there  were  clots  of  con- 
gealed blood  in  the  straw  of  the  mat  under- 
neath." 

Fifthly,  '••  The  bloody  knife  was  found  in 
the  morning  sticking  in  the  floor,  a  good  dis- 
tance from  the  bed;  but  the  point  of  the 
knife,  as  it  stuck,  was  towards  the  bed,  and 
the  haft  from  the  bed." 

Lastly,  "•  There  was  the  print  of  a  tliumb 
and  four  fingers  of  a  left  hand." 

Sir  JSicholas  H//de,  Chief  Justice. — How 
can  you  know  the  ])rint  of  a  left  hand  from 
the  print  of  a  right  hand  in  such  a  case? 

Jt'itness. — My  Lord,  it  is  hard  to  describe; 
but  if  it  please  that  honom-able  Judge  to  put 
his  left  hand  upon  your  left  hand,  you  can- 
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not  possibly  place  your  right  hand  in  the 
same  posture. 

Which  being  done,  and  appearing  so,  the 
defendants  had  time  to  make  their  defence, 
but  gave  no  evidence  to  any  purpose.  The 
jury  departed  from  the  bar.  and,  returning, 
acquitted  Okeman,  and  found  the  other  three 
Guilty.  Who,  being  severally  demanded  why 
judgment  should  not  be  pronounced,  said 
nothing,  but,  severally,  "  I  did  not  do  it, — 
I  did  not  do  it.*' 

Judgment  was  given,  and  the  grandmother 
and  husband  executed;  but  the  aunt  had  the 
privilege  to  be  spared  execution,  being  with 
child,  I  inquired  if  they  confessed  anything 
at  their  execution  ;  ))ut  they  did  not,  as  I  was 
told. 

This  account,  evidently  a  hasty  jotting,  is 
not  very  satisfactory  in  some  respects,  espe- 
cially in  what  it  states  about  the  print  of  a 
hand.  The  impression  would  be  sutficiently 
distinguishable  as  that  of  a  left  hand  from  the 
position  of  the  thumb;  but  its  importance 
and  bearing  upon  the  case  would  depend  upon 
other  circumstances  which  are  omitted — upon 
whether  it  was  a  mark  made  by  blood,  by  any 
other  discoloration,  or  by  pressure,  and  es- 
pecially upon  the  place  where,  or  the  thing 
on  which,  it  was  found.  We  are  left  in  the 
dark  as  to  whether  it  was  a  bloody  or  dirty 
print  of  a  left  hand  on  the  knife,  or  an  in- 
dentation on  the  person  of  the  deceased,  or  on 
the  pillow  or  bed-clothes.  But,  certairdy,  if 
the  woman  was  found  with  her  neck  broken, 
as  well  as  her  throat  cut,  she  could  not  have 
been  her  own  murderer ;  although  it  may 
still  have  been  that  the  three  unfortunate  per- 
sons found  guilty  of  the  crime  were  innocent. 
It  is  too  probable  that  their  fate  was  determined 
by  the  wild  story  told  by  the  two  clergymen 
about  the  sweating,  bleeding,  and  other  still 
more  wonderful  manifestations  made  by  the 
dead  body,  the  creations  of  their  own  heat- 
oppressed  brains  and  lunatic  superstition. 

This  trial,  it  will  be  observed,  took  place 
upon  a  prosecution  by  the  unusual  method  of 
an  Appeal,  as  it  was  called,  which,  thus  used, 
does  not  mean  an  application  to  a  superior 
court  for  a  rehearing  of  a  cause  already  de- 
cided by  an  inferior  one,  which  is  the  common 


signification  of  the  word,  but  an  original  suit 
or  process  which  formerly,  in  cases  of  larceny, 
rape,  and  arson,  the  party  injured,  and,  in  a 
case  of  murder  or  manslaugliter,  the  relation 
of  the  party  killed,  might  institute  against 
the  person  charged  with  the  crime,  either 
before  or  after  his  trial  on  an  indictment. 
Originally,  among  our  Saxon  ancestors,  as  in 
all  other  Gothic  nations,  crimes  were  con- 
sidered, either  exclusively,  or  at  least  princi- 
pally, as  injuries  done  to  individuals,  and  as 
capable  of  being  compensated  in  all  cases  by 
a  money-payment  to  the  person  who  had 
sulfered  the  wrong.  The  modern  view  of  a 
crime  as  a  violation  of  the  ])ublic  peace,  or, 
as  the  English  law  expresses  it,  the  peace  of 
our  sovereign  lord  the  king,  is  of  compara- 
tively late  origin.  In  the  Saxon  times, 
murder  itself  was  atoned  for  by  a  pecuniary 
satisfaction  paid  by  the  murderer  to  the  rela- 
tions of  the  person  whose  life  he  had  taken. 
It  is  probable  that,  as  often  happens,  the  lirst 
step  that  was  taken  towards  the  abolition  of 
this  system  was  by  a  change  which  looks  at 
first  sight  like  its  confirmation  and  more  com- 
plete establishment ;  the  settlement,  namely, 
by  law,  or  public  authority,  of  the  proper 
payment  to  be  exacted  in  every  case  of  homi- 
cide, according  to  the  rank  of  the  person 
slain.  The  amount  thus  fixed  as  the  price  of 
every  man's  life  was  called  his  iceregihl,  a 
term  which  appears  properly  to  mean  defence- 
moneij,  that  is,  the  price  to  be  paid  by  any 
person  who  should  kill  him  for  the  public  pro- 
tection against  the  revenge  of  the  man's  rela- 
tions. Springing  from  this  origin,  appeals  of 
felony  continued  to  subsist  in  England  even 
after  it  had  become  the  general  practice  for 
all  felonies  to  be  considered  as  public  crimes, 
anil  the  persons  charged  witlithem  to  be  tried 
on  indictment  at  the  suit  of  the  king.  For 
a  long  time,  indeed,  such  respect  was  paid  to 
the  more  ancient  mode  of  proceeding,  that  it 
was  customary  not  to  indict  a  party  for  homi- 
cide till  after  the  expiration  of  a  year  and  a 
day,  which  was  the  time  allowed  for  the 
liringing  of  an  appeal  by  the  relations  of  the 
murdered  person.  But  even  if  the  supposed 
author  of  the  crime  had  already  been  indicted 
and  tried,  and  had  been  either  acquitted  by 
the  jury,  or  pardoned  by  the  king,  the  relations 
of  the  deceased  j)erson  might  still  appeal  him 
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of  the  murder,  and  have  him  tried  over  again 
at  their  private  suit,  without  any  regard  to 
the  public  prosecution  he  had  ah-eady  sus- 
tained.    Among  other  occasions  of  the  fre- 
quency of  murder,  it  is  recited  in   an  Act 
passed  in  1486,  that  "it  is  used  that,  within 
the  year  and  a  day  after  any  death  or  murder 
had  or  done,  tlie  felony  should  not  be  deter- 
mined at  the  king's  suit,  for  saving  of  the 
party's  suit,  wherein  the  party  is  oftentimes 
slow,  and  also  agreed  with,  and  by  the  end  of 
the  year  all  is  forgotten."     To  remedy  this, 
the  statute   directed  that  persons  accused  of 
murder  should  be  indicted  and  arraigned  im- 
mediately   upon  the  fact   being  discovered, 
but  that,  if  they  were  acquitted,  the  judge 
should  not  suffer  them  to   go  at  large,  but 
should  either  remit  them  again  to  tlie  prison, 
or  else  let  them  out  only  on  bail,  till  the  year 
and  a  day  should  be  passed.     And  this  con- 
tinued, strictly   speaking,  to  be   the  law,  so 
long  as  appeals  of  murder  subsisted,  although 
from    the    rare  resort  that  was  had  to  that 
method  of  prosecution  the  statute  was  practi- 
cally   inoperative,    and    prisoners    acquitted 
after  being  tried  on   indictments  for  murder 
were  generally  set  at  liberty    as  soon   as  the 
verdict  in  their  favour  was  pronounced.     If 
a  demand  to  that  effect  was  made,  however, 
by  the  relation  of  the  person  killed  who  was 
legally    authorised   to  bring   an  appeal,    the 
judge  was  bound  either  to  send  back  the  ac- 
quitted party  to  prison,  or  to  make  him  give 
bail  to  surrender  himself  and  stand  his  trial 
at  the  relation's   suit.     This   is  what   must 
have  been  done  in  the  present  case.     Tlie  only 
relations,  however,  that  could  by  law  bring 
an  appeal   of  murder  or  manslaughter  were 
the  wife  of  the  party  that  had  been  killed,  or 
his  or  her  next  heir  male,  being  within  the 
fourth  degree  of  blood ;  unless  in  the  case  of 
a  person  leaving  no   wife,   and  supposed  to 
have  been  killed  by  his  or  her  heir  male,  when 
the  person  who,  next  to  him,  would  have  been 
heir  male,  was  allowed  to  appeal  the  heir  of 
the  murder.     In  the  present  case,  as  we  have 
^een,  the  appeal  was  brought  by  the  woman's 
son,  in  his  quality  of  her  nearest  heir  male. 
The  person  bringing  the  appeal,  however,  ran 
some  risk    as  well   as  the  party    whom    he 
charged  with  the  crime  ;  a  law  of  Edward  I., 
passed  in   1285,    having  ordained,   with  the 


view  of  checking  unfounded  and  malicious 
appeals,  that,  if  the  appellor  failed  in  making 
good  his  charge,  he  should  suffer  a  year's  im- 
prisonment, pay  damages  to  the  appellee,  at 
the  discretion  of  the  judge,  taking  into  con- 
sideration both  the  imprisonment  the  party 
had  suffered  on  a  false  accusation  and  the 
infamy  he  had  incurred,  and,  over  and  above  ' 
all,  ''make  a  grievous  tine  unto  the  king."  If 
the  appellor  was  himself  unable  to  make 
restitution,  his  abettors,  if  it  was  found  that 
they  had  acted  through  malice,  were  to  do  it 
for  him.  The  bringing  of  appeals  of  murder 
and  other  felonies  was  greatly  checked  by 
this  law;  so  that  thenceforward,  as  Blackstone 
observes,  they  ceased  to  be  in  common  use. 
Another  circumstance  v/orthy  of  note  attended 
trials  for  murder  on  appeals  : — "  If  the  ap- 
pellee," says  Blackstone,  "  be  found  guilty, 
he  shall  suffer  the  same  punishment  as  if  he 
had  been  convicted  by  indictment;  but  with 
this  remarkable  difference,  that  on  an  indict- 
ment, which  is  at  the  suit  of  the  king,  the 
king  may  pardon,  and  remit  the  execution: 
on  an  appeal,  which  is  at  the  suit  of  a  private 
subject,  to  make  an  atonement  for  the  private 
wrong,  the  king  can  no  more  pardon  it  than 
he  can  remit  the  damages  recovered  in  an 
action  of  battery.  In  like  maimer  as,  while 
the  weregild  continued  to  be  paid  as  a  fine 
for  homicide,  it  could  not  be  remitted  by  the 
king's  authority.  And  the  ancient  usage 
was,  so  late  as  Henry  the  Fourth's  time,  that 
all  the  relations  of  the  slain  should  drag  the 
appellee  to  the  place  of  execution.  .  .  . 
However,  the  punishment  of  the  oifender  may 
be  remitted  and  discharged  by  the  concur- 
rence of  all  parties  interested,  and.  as  the  king 
by  his  pardon  may  frustrate  an  indictment, 
so  the  appellant  by  his  release  may  discharge 
an  appeal." 

Blackstone,  we  perceive,  speaks  of  the  ap- 
peal of  murder  as  still  a  legal  mode  of  prose- 
cution in  his  day ;  and  in  fact  it  continued 
to  be  so  till  within  these  few  years.  It  was 
not  till  1810  that  this  antiquated  and  long- 
disused  process  was  formally  abolished  by  an 
act  of  parliament,  which  swept  away  at  once 
all  appeals  of  felony  or  other  olTences,  and 
also  the  still  more  barbarous  usage  of  wager 
of  battle,  which  the  old  law  allowed  in  cer- 
tain cases  as  a  mode  of  deciding  both  appeals 
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of  folony,  and  some  questions  as  to  rights  of 
property.  In  any  appeal  ol"  murder  or  otlier 
felony,  the  appellee  could  demand  the  trial 
by  battle ;  but  it  was  a  good  counter-plea  that 


the  a})pellant  was  an  inftUit ;  and  there  could 
have  been  no  battle,  therefore,  in  such  a  case 
as  the  present. 


8 — THE  TRIAL  OF  PHILIP  STANDSFIELD,  FOR  HIGH  TREASON,  AND  THE 
lilURDER  OF  HIS  FATHER,  SIR  JAMES  STANDSFIELD,  OF  NEW  MILLS,  IN 
SCOTLAND.     1688. 


This  grim  Scottish  story  of  the  latter  part  of 
the  seventeenth  century  is  marked  in  all  its 
features  with  a  wonderfully  deep  and  signifi- 
cant impression  of  the  country  and  the  time 
to  which  it  belongs.  New  Mills,  a  iiame  per- 
haps now  disused  and  forgotten,  appears  to 
have  been  a  place  in  the  neighbourhood  of 
Haddington  in  East  Lothian,  which  was  so 
called  from  a  manufactory  of  broad-cloth 
established  there  not  long  before  tlie  date  of 
the  events  about  to  be  related.  It  is  men- 
tioned as  a  considerable  establishment  in  tlie 
second  edition  of  Bishop  Gibson's  Englisli 
translation  of  Camden's  Britannia,  published 
in  1722;  but  the  best  account  we  have  found 
of  it  is  given  by  Defoe  in  his  Tour  through 
Great  Britain,  which  first  appeared  about  the 
same  time.  "  In  and  about  this  place,"  says 
that  observant  writer,  speaking  of  Hadding- 
ton, "  I  saw  something  of  a  manufacture  and 
a  face  of  industry,  which  was  the  first  I  had 
hitherto  seen  the  least  appearance  of  in  Scot- 
land ;  particularly,  here  was  a  woollen  ma- 
nufacture, erected  by  a  company  or  corpora- 
tion, for  making  broad-cloth,  which  they  call 
English  cloth ;  and,  as  they  had  English 
workmen  and  English  wool,  they  really  made 
it  very  good  ;  but  I  cannot  say  tliey  could 
bring  it  so  cheap  to  the  market  as  they  do  in 
England.  This  was  the  reason  that,  thougli 
before  the  late  union  the  Englisli  cloth  being 
prohibited  upon  severe  penalties,  their  own 
cloth  supplied  them  very  well,  yet  as  soon  as 
the  union  was  made,  by  wliich  tlie  English 
trade  was  opened,  the  clothiers  from  Wor- 
cester, Gloucester,  Wilts,  Somerset,  Devon- 
shire, and  Yorkshire  brought  in  their  goods, 
and,  underselling  the  Scots,  those  manufac- 
turers were  not  able  to  stand  it.  However, 
the  people  turn  their  hands  to  other  things, 
are  still  employed  in  spinning,  dying,  v/eav- 


ing,  &c.,  and  carry  on  a  good  deal  of  that 
sort  of  business. "  The  maimfacture  of 
broad-cloth  at  New  Mills  has  long  ceased  alto- 
gether. Defoe's  statement  that  the  works 
v/ete  carried  on  by  an  English  company, 
agrees  with  what  v/e  gather  from  the  follow- 
ing trial.  It  does  not  clearly  appear  whether 
Sir  James  Standsfield,  or  Stanfield,  as  be 
seems  also  to  have  been  called,  was  connected 
with  the  mills  ;  but  he  ])robably  was,  for  one 
expression  attributed  to  his  son  would  imply 
that  he  was  of  English  birth, — that  he  had 
come  from  Yorkshire.  He  had  evidently, 
however,  been  long  resident  in  Scotland,  for 
his  sons,  now  men,  had  been  bred  up  from 
boyhood,  if  they  had  not  been  born,  in  that 
country. 

The  trial  of  Philip  Standsfield  took  jilace 
at  Edinburgh,  on  the  Gth  and  7th  of  Febru- 
ary, 1(388,  before  the  supreme  criminal  court, 
called  the  High  Court  of  Justiciary ;  the 
judges  on  the  bench  being  George  Earl  of 
Linlithgow,  who  held  the  long  sinecure  and 
now  abolished  ofiice  of  Lord  Justice  General ; 
and  the  Honourable  Sir  Jolni  Lockhart  of 
Castlehill,  Sir  David  Balfour  of  Forret,  Sir 
Roger  Hodge  (or  Hog)  of  Harrase,  and  John 
Murray  of  Drumcairne,  styled  Commissioners 
or  Lords  of  Justiciary.  The  then  second, 
and  now  presiding,  judge  of  the  court,  the 
Lord  Justice  Clerk,  does  not  appear  to  have 
been  present. 

The  first  day,  Monday  the  Oth  of  February, 
was  occupied  in  arguing  and  considering 
what  is  called  in  the  Scottish  law  tlie  rele- 
vancy of  the  facts  libelled  or  charged,  that  is  to 
say,  their  sulKciency  to  infer  the  conclusion 
affirmed  in  the  indictment,  or  criminal  let- 
ters. The  decision  of  this  purely  legal  ques- 
tion belongs  solely  to  the  judges  of  the  court, 
sitting    without    a  jury.     By    an  act    of  tlie 
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Scottish  parliament  passed  in  1672,  the  de- 
fender in  every  criminal  case  must  be  fur- 
nished with  a  full  copy  of  his  indictment  or 
letters,  and  also  with  a  list  of  the  witnesses  to 
be  brought  against  him,  and  of  the  persons 
who  are  to  pass  on  the  inquest,  that  is,  of  the 
persons,  not  more  than  forty-five  in  nvimber, 
from  whom  the  assize  or  jury  of  fifteen  is  to 
be  chosen;  and  fifteen  free  days  must  inter- 
vene between  his  being  so  served  and  the  day 
of  his  appearance  in  court  to  take  his  trial. 
Usually  in  Scotland,  in  criminal  cases,  the 
Lord  Advocate,  or  King's  Advocate,  as  repre- 
senting the  community,  is  the  only  pursuer 
or  prosecutor,  and  the  indictment  is  said  to 
be  at  his  instance ;  but  the  party  injured,  or 
his  next  of  kin,  may  also  indict  with  the  con- 
course, or  concurrence,  of  the  King's  Advo- 
cate. The  trial  may  proceed  either  upon  in- 
dictment, or  by  what  are  called  criminal  let- 
ters, issuing  from  the  signet  or  seal  of  the 
Court  of  Justiciary.  What  is  properly  called 
the  libel  is  that  part  of  the  indictment,  or  of 
the  criminal  letters,  which  contains  the 
ground  of  the  charge  against  the  defender, 
and  the  nature  or  degree  of  the  punishment 
he  ought  to  suffer. 

In  the  present  case,  "  Philip  Standsfield, 
elder  lawful  son  to  umquhile  (the  late)  Sir 
James  Standstield  of  New  Mills,  prisoner 
within  the  Tol booth  of  Edinburgh,"'  was  de- 
clared to  be  "  indicted  and  accused  at  the 
instance  of  Sir  John  Dalrymple,  j'ounger, 
of  Stair,  his  Majesty's  Advocate  for  his  high- 
ness' interest."'  Then,  after  reciting  or  re- 
ferring to  certain  acts  of  parliament  against 
high  ti-eason,  [against  the  beating  or  cinsing 
of  father  or  mother  by  a  son  or  daugliter, 
above  the  age  of  sixteen  years,  not  being  dis- 
tracted, a  crime  for  which  it  Avas  declared 
that  the  ofi'ender  should  be  put  to  death 
without  mercy,  and  against  the  murder  of  a 
party  under  the  trust,  credit,  assurance,  and 
power  of  the  slayer,  which  was  treason  by 
law,  the  indictment  proceeded  as  follows  : — 

"  Nevertheless  it  is  of  verity,  that  the  said 
Philip  Standsfield,  shaking  ofi'all  fear  of  God, 
the  bonds  and  ties  of  nature  and  Christianity, 
regard  and  obedience  to  the  said  laws  and 
acts  of  parliament,  did  dare  and  presume  to 
commit  the  said  horrid  and  detestable  crimes, 
in  swa  [so]  far  as,  upon  the  first,  second,  third, 


or  one  or  other  of  the  days  of  the  months  of 
June,  July,  August,  orSeptem.ber  last  bypast,  I 
one  or  other  of  them,  he  did,  within  the  house 
and  kitchen  of  New  Mills,  call  for  ale  to 
drink  some  healths,  and  in  the  presence  of 
John  Robinson,  then  his  father's  servant, 
Agnes  Bruce,  likewise  his  father's  servatrix, 
and  several  others,  he  did,  as  a  most  villainous 
and  avowed  traitor,  presume  and  dare  to  be- 
gin a  health  to  the  confusion  of  his  sacred 
majesty,  his  native  sovereign,  and  drink  off 
the  same,  and  caused  others  in  his  company 
to  do  the  like.  And  sick-like  Sir  James 
Standsfield  of  New  Mills,  his  father,  having 
caused  educate  and  bring  him  up  decently, 
and  in  plentJ^  conform  to  his  rank  and  quality, 
and  having  left  no  means  unessayed  for  his 
literature,  education,  and  subsistence ;  yet  he, 
being  a  profligate  and  debauched  person,  did 
commit,  and  was  accessory  to  several  noto- 
rious villainies,  for  which,  both  at  home  and 
abroad,  he  was  apprehended  and  detained 
prisoner,  as  in  the  Marshalsea  prison  in  South- 
wark,  in  the  public  prisons  of  Antwerp  and 
Orleans,  and  several  other  places  :  and,  though 
his  father,  out  of  his  natural  compassion  to 
him,  did  cause  release  him  out  of  these  pri- 
sons, in  which  he  was  so  justly  confined,  he 
no  sooner  had  his  liberfj-,  than  he  of  new 
invented  and  went  about  his  villainous  prac- 
tices and  debauches:  and  his  father  at  last 
perceiving  that  nothing  could  reclaim  him 
from  these  and  the  like  proceedings,  having 
signified  his  inclination  to  disherish  him,  and 
in  order  thereto,  liaving  disposed  his  estate 
in  favours  of  John  Standsfield  his  second  son, 
the  said  Philip  did  thereupon  conceive,  har- 
bour, and  entertain  ane  hellish  malice  and 
prejudice  against  the  said  Sir  James  Stands- 
field,  his  father,  and  most  barbarously  did 
declare,  threaten,  and  vow  at  several  times, 
that  he  would  cut  his  throat;  antl  particularly 
upon  the  first,  second,  or  third,  or  remanent 
days  of  the  months  of  the  year  1680,  within 
the  house  of  James  Smith,  in  Nungate  of 
Haddington,  and  upon  the  first,  second,  or 
third,  or  one  or  other  of  the  days  of  the  months 
of  January,  February,  March,  and  remanent 
months  of  the  year  1687,  within  the  house  of 
James  Baikliie,  fermorer  [farmer]  in  New 
Mills:  and  within  his  father's  own  house  of 
New  Mills:  and  in    the  house   of  William 
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Scot  rtiere ;  and  upon  the  first,  second,  third, 
or  one  or  other  of  tlie  days  of  the  montb.s  of 
January,  February,  .Afarch,  and  remanent 
months' of  the  year  of  God  1(»83,  108  i,  and 
l(i85  years,  when  he  was  both  in  Brussels  and 
Breda,  and  several  other  places,  both  in 
Holland  and  Flanders,  and  in  prisons  within 
which  he  was  detained  in  the  city  of  London 
and  Southwark,  or  upon  one  or  other  of  the 
days,  of  one  or  other  of  the  months  of  the 
said  years,  or  either  of  tliem,  most  wickedly, 
vmnaturally,  and  bitterly  rail  upon,  abuse, 
and  curse  the  said  Sir  James  Standsfield,  his 
natural  and  kindly  parent.  And  being  trans- 
ported with  rage  and  malice,  he  did,  con- 
trary to  the  light  and  ties  of  nature,  nor  once, 
but  often  and  frequently,  curse  his  father, 
by  bidding  and  praying  the  devil  to  take  him, 
and  the  devil  rive  him,  God  damn  him,  and 
swear,  if  he  had  a  sword,  he  would  run  it 
through  him,  and  if  ever  he  came  to  Scot- 
land he  would  be  avenged  upon  him.     And 

particularly  upon  the day  of  November 

last,  which  was  the  last  time  liis  father  went 
to  Edinburgh,  he   did  most  impiously   and 
unnaturally  imprecate,   God  let   him   never 
return,  and  God  let  him  never  see  his  face. 
And  frequently  when  he  saw  his  father's  diet 
taken  to  him,  he  used  to  say,  God  grant  he 
may  choak  upon  it;  and  at  other  occasions, 
when  his  father  refused  to  eat,  he  was  in  use 
to  say,  God  let  never  more  be  in  his  stomach 
than  was  in  it  then.       And  upon    tlie    first, 
second,  or  third,  or  one  or  otlier  of  the  days 
of  the  months  of  September,  October,  or  No- 
vember last   bypast,  or  one  or  other  of  them, 
his  mother  being  recovered  out  of  a  swond 
[swoon],  and  having  said  to  him,  Philip,  ye 
will  shortly  want  your  mother,  which  will  l)e 
a  gentle  visitation  to  Sir  James  your  father ; 
to  which   he  did  answer : — By  my  soul,  my 
father  shall    be  dead  before    you,    mother; 
and  about  eight  days  after,  he  upon  the  like 
I  occasion  did  renew  the  same  words :  as  also 
[  he  was  in  use  to  declare,  that,  though  at  pre- 
1  sent  he  had  neither  clothes  nor  money,  yet, 
I  shortly  (and  nobody  did  think  how  soon)  he 
would  be  laird  of  all,  and  then  would  use 
other  persons  as  they  did  him  now  :  and  at 
other  times  declared,  that  before  Christmas 
he  would  be  laird  of  all ;  which  curses  and 
imprecations  he,  the  said  Philip  Standsfield, 


by  a  continual  habit,  used  and  repeated  these 
several  years  bypast;  and  lately  some  few 
months  or  weeks  before  his  father "s  murder. 
And  not  satisfied  therewith,  the  said  Philip 
did  proceed  to  that  degree  of  unnatural  cruel- 
ty, and  malicious  spite  and  enmity  against 
his  father,  that  upon  the  first,  second,  third, 
or  one  or  other  of  the  days  of  the  months  of 
January,  February,  March,  and  remanent 
months"  of  the  years  of  God,  1680, 1681,  1682, 
1683,  and  1684  years,  or  one  or  other  of  tlie 
tlays  of  one  or  other  of  the  months  of  t)ne 
or  other  of  the  said  years,  he  did  attempt  to 
assassinate,  and  oft'ered  violence  to  his  father's 
person,  and  did  chase  and  pursue  him  upon 
the  king's  highway  at  Lothian-burn,  and  did 
fire  pistols  upon  his  father  :  and  likeways 
upon  one  or  other  of  the  days  of  one  or  other 
of  the  months  of  one  or  other  of  the  years  of 
God  above  specified,  he  did  attempt  to  assas- 
sinate his  father  for  his  life,  at  Culterallors; 
and  did  fire  pistols  upon  him  :  and  his  fatlier 
being  afraid  of  his  life,  and  under  the  ap- 
prehension of  violence,  from  the  cruel  and 
bloody  liands  of  the  said  Philip,  his  unnatu- 
ral son,  he  did  to  several  persons,  l)oth  of 
quality  and  entire  reputation,  declare,  that 
the  said  Pliilip,  his  son,  had  botli  attempted 
to  assassinate  and  offered  violence  to  his 
person,  and  that  he  was  devising  and  con- 
triving his    death.     And  the  said  Sir  James 

Standsfield  his  father,  having  upon  the 

day  of  November  last  gone  from  the  city  of 
Edinburgh  to  his  own  house  of  New  i\Iills, 
and  about  ten  o'clock  at  night,  or  tliereby, 
having  gone  to  his  own  chamber,  in  order  to 
his  rest,  and  being  alone  in  the  room,  under 
the  credit,  trust,  and  assurance  of  the  said 
Pliilip  his  son,  and  his  own  servants  within 
his  own  family ;  the  said  Philip  did  consult, 
and  advise,  and  correspond  with  some  dther 
persons,  within  and  about  the  house  for  the 
time,  to  assassinate  and  cruelly  murder  his 
said  father,  and  particularly  with  George 
Thomson,  in  New  Mills,  and  Helen  Dickson 
his  spouse,  and  Janet  Jolnistoun  spouse  to 
John  Nicols,  there,  in  the  house  of  the  said 
George  Thomson,  many  times,  particularly 
the  Saturday's  nlglit  immediately  preceding 
the  murder,  where  he  cursed  his  father,  and 
said  he  should  shortly  make  an  end  of  him, 
and  1)0  master  of  iJl*    and  accordingly  he 
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and  they  did  murder  and  strangle  him  in  his 
bed-chamber,  and,  in  the  tlead  time  of  tlie 
night,  did  carry  and  transport  him  from  the 
said  room  to  the  water,  near  by  the  house, 
and  laid  his  body  down  upon  the  water  side, 
and  tied  a  stone  about  his  neck  to  make  him 
sink  in  the  water;  and  before  he  was  thrown 
therein,  he  went  back  witli  his  accomplices 
to  Little  Kiln  near  by,  and  consulted  and 
advised  whether  it  was  more  fit  to  throw  him 
in  the  water  with  the  stone  about  his  neck, 
to  make  him  sink,  or  to  take  away  the  stone, 
lest  when  he  should  be  found,  it  might  there- 
by appear  that  the  stone  had  been  tied  by 
some  other  hand  than  his  own:  and  at  last 
resolved  to  take  away  the  stone,  and  throw 
his  body  in  the  water,  which  they,  returning, 
did  accordingly :  and  some  persons,  being 
accidentally  lying  in  the  house  at  the  time, 
did  hear  a  noise  of  many  tongues  and  voices, 
to  their  great  terror  and  amazement;  and 
the  next  morning  very  early,  some  of  the 
servants  in  the  house,  having  come  to  the 
room  where  his  father  did  lie,  and  having 
missed  him  out  of  the  room,  gave  notice 
thereof  to  some  others  of  the  servants. 
He  declared  that  he  had  been  seeking  him 
about  the  water-pools  ;  and,  a  noise  and 
cry  having  arisen,  search  and  inquiry  was 
made  for  his  said  father  (and  by  him  seem- 
ingly amongst  the  rest)  :  and  after  some  time 
his  body  was  found  in  the  water  hard  by  his 
own  house,  and  being  dead,  and  his  neck 
broken  before  he  was  thrown  in  the  water,  his 
body  did  neither  sink  to  the  ground  nor  re- 
ceive water  (as  all  drowned  bodies  are  in  use 
to  do):  and  he,  knowing  where  his  father's 
body  had  been  put,  went  on  the  sabbath 
morning  directly  to  the  place  where  his  body 
was  in  the  water,  and  stood  a  considerable 
space  on  the  water-side,  directly  opposite  to 
the  body,  with  his  eyes  lixed  on  the  same, 
before  the  body  was  found  or  known  to  any 
others  than  the  nuirtherers ;  and,  when  John 
Topping  (a  stranger)  passing  that  way,  and 
ignorant  of  the  whole  matter,  or  that  Sir 
James  was  a-missing,  called  to  him,  and  asked 
who  that  w^as  in  the  Avater,  he  made  no 
answer,  but  went  away  from  that  place  straight 
to  New  Mills,  and  gave  no  intimation  to  him, 
or  any  other  person,  what  he  had  seen  in  the 
water,  but  appeared  surprised  when  the  body 


was  found  there  by  other  persons;  and  his 
fatlier's  body  being  taken  out  of  the  water, 
the  same  was,  by  his  order,  carried  to  a  dark  ' 
out-house;  and,  though  he  was  desired  by 
the  friends  and  servants  present  to  suffer  his 
father's  dead  body  to  be  carried  to  his  own 
house,  and  kept  therein,  and  not  be  buried 
till  his  friends  in  Edinburgh,  and  elsewhere, 
and  pliysicians  in  Haddington,  or  near  by, 
might  see  the  same,  yet  he  refused  so  to  do, 
and  caused  bury  the  dead  body  of  his  father 
privately,  and  in  haste.  And  the  noise  having 
spread  abroad  that  his  father  had  been  bar- 
barously murdered  by  him  and  his  accom- 
plices, order  ^vas  given  by  these  in  authority^ 
to  cause  open  the  grave,  that  phj^sicians  and 
expert  chirurgeons  might  inspect  his  body, 
and  make  report  anent  the  truth  of  the  mat- 
ter: and  accordingly,  by  the  report  of  the 
said  chirurgeons  who  inspected  the  body,  it 
did  appear,  that  his  said  father  was  cruelly 
sti-angled  and  murdered,  and  not  di-owned, 
and  that  he  had  been  cast  in  the  v/ater  on 
purpose  to  conceal  the  same.  And  when  his 
lather's  dead  body  was  sighted  and  inspected 
by  chirurgeons,  and  the  clear  and  evident 
signs  of  the  murder  had  appeared,  the  body 
was  sewed  up,  and  most  carefully  cleaned, 
and  his  nearest  relations  and  friends  were 
desired  to  lift  up  his  body  to  the  cotlin ;  and 
accordingly  James  Row,  merchant,  (who  was 
in  Edinburgh  in  tlie  time  of  the  murder,) 
having  lifted  the  left  side  of  Sir  James  his 
head  and  shoulder,  and  the  said  Philip  the 
right  side,  his  father's  body,  though  carefully 
cleaned,  as  said  is,  so  as  the  least  blood  was 
not  on  it,  did  (according  to  God's  usual 
method  of  discovering  murders)  blood  afresh 
upon  him,  and  defiled  all  his  hands,  which 
struck  him  with  such  a  terror,  tliat  he  imme- 
diately let  his  father's  head  and  body  fall 
with  violence,  and  fled  from  the  body,  and, 
in  consternation  and  confusion,  cried.  Lord 
have  mercy  upon  me!  and  bowed  himself 
down  over  a  seat  in  the  church  (where  the 
corpse  were  inspected)  wiping  his  father's  iimo- 
cent  blood  olf  his  own  murdering  hands  upon 
liis  clothes.  By  all  which  it  is  manifest,  tiiat 
he  did  most  traitorously  express  his  hati-ed 
and  malice  to  his  majesty's  sacred  person,  by 
wishing  and  drinking  to  his  confusion,  and 
causina:  others  to  do  the  same.     And  like- 
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wise,  tliat  he  did  not  only  unnaturally  curse, 
invade,  attempt  to  assassinate  or  beat  his  said 
father,  but,  under  trust  and  assurance,  bar- 
bai-ou.sly  antl  treasonably  did  sti-angle,  kill, 
and  murder  him  in  manner  foresaid,  and  is 
actor,  art  and  part,  of  the  foresaid  crimes,  or 
one  or  other  of  tliem,  which  being  found  by 
an  assize,  he  ought  to  be  punished  for  the 
treasonable  crimes  above  specified,  with  fore- 
faulture  of  life,  lands,  and  goods,  and,  for  the 
other  crimes  above-mentioned,  capitally,  and 
with  the  pains  of  death  and  contiscatiou  of 
moveables,  to  the  terror  and  example  of 
others  to  commit  the  like  hereafter." 

The  pursuers,  or  counsel  who  appeared  for 
the  prosecution,  were  Sir  John  Dalrymple, 
Lord  Advocate  (the  same  who  afterwards 
became  Secretary  of  State  and  first  Earl  of 
Stair),  and  Sir  George  IMackenzie,  the  well- 
known  writer  on  Scottish  law  and  antiquities. 
The  counsel  for  the  prisoner,  styled  Pro- 
curators in  Defence,  were  Sir  David  Thoirs, 
Sir  Patrick  Hume,  Mr.  William  Moniepenny, 
and  Mr.  William  Dundas — the  three  last, 
names  that  have  continued  to  be  eminent  in 
connexion  with  the  bar  and  courts  of  Scot- 
land down  to  our  own  day. 

We  must  very  much  abridge  the  argu- 
ments of  the  learned  counsel  for  and  against 
the  relevancy  of  the  libel ;  but  some  portions 
of  them  are  too  material  to  the  story,  or  other- 
wise curious  and  illusti-ative,  to  be  omitted. 
They  appear  to  be  given  in  the  report  of 
the  trial  in  the  form  in  which  they  were  re- 
duced to  writing  by  the  oflicer  of  the  court, 
as  was  the  common  practice  at  tliis  date, 
after  being  orally  delivered;  in  modern  times 
informations,  or  written  pleadings,  are  dis- 
pensed with,  unless  specially  directed  by  the 
court,  and  the  interlocutor,  or  judgment  of 
the  court  upon  the  relevancy  of  the  libel,  is 
pronounced  at  once  after  hearing  the  coun- 
sel. 

The  counsel  for  tlie  prisoner,  or  the  pannel, 
as  the  defender  in  a  criminal  case  is  called  in 
Scotland  after  his  appearance  in  court,  having 
produced  two  warrants  of  privy  council  com- 
manding them  to  compear  and  plead  the  pan- 
nels  defence. 

Sir  Patrick  Hume,  "always  denying  the 
indictment,  and  whole  members  and  quali- 
fications thereof,"   first  proceeded   to   argue 


against  the  relevancy  of  the  facts  therein 
charged.  As  for  the  first  charge,  of  drinking 
confusion  to  liis  majesty,  it  was  not  to  be 
supposed,  the  learned  counsel  contended,  that 
any  man  in  his  right  wits  would  have  been 
guilty  of  such  a  thing;  besides,  he  continued, 
"■  it  is  positively  offered  to  be  proven,  that,  at 
or  about  the  time  libelled,  and  several  times 
before  and  after,  the  defender  did  most  heartily 
and  cheerfully  in  several  companies  drink  the 
king's  health,  and  upon  all  occasions  he  was 
ready  to  testify  his  loyalty  to  the  king,  and 
particularly  the  time  of  tiie  invasion  by  the 
late  Duke  of  JNIonmouth  in  England,  where 
he  did  enter  himself  voluntarily  a  soldier  in 
the  Earl  of  Dunbarton's  regiment,  and  con- 
tinued in  the  king's  army  till  the  rebels  were 
defeat,  and  the  volunteers  dismissed." 

As  for  the  second  part  of  the  libel,  it  was 
denied  in  the  first  place  that  tlie  pannel  was 
guilty  of  or  accessory  to  any  notorious  crimes 
abroad,  or  was  ever  put  in  prison  upon  that 
account.  Further,  he  did  not  so  much  as 
know  that  liis  father  had  left  his  estate  to  his 
second  son  till  after  his  decease,  when  one 
Alexander  Ainslie  told  him  tiiat  his  father 
had  made  such  a  disposition.  Then,  as  to  the 
imprecations  he  was  charged  with  having 
used  against  his  father  in  England,  Holland, 
or  other  places  abroad,  the  civil  law  (here 
called  the  common  law),  wiiich  was,  and  still 
is,  of  great  authority  in  Scotland  where  not 
opposed  to  statute  or  custom,  was  quoted  to 
prove  that,  when  a  party  commits  a  crime  in 
another  nation,  he  was  only  to  be  punished, 
according  to  the  law  of  the  place  where  tlic 
crime  was  committed,  and  not  according  to 
the  law  of  the  nation  where  he  is  a  subject 
or  has  his  dwelling.  As  for  the  pretended 
expressions  of  the  same  kind,  again,  charged 
to  have  been  uttered  before  IMarch,  1G85,  the 
defender  was  secured  by  the  Act  of  Indemnity 
then  passed,  pardoning  all  crimes  preceding 
that  date  against  the  government  and  the 
laws.  The  railing  and  cursing  charged  since 
that  time  miglit  be  considered  to  have  been 
remitted  by  tlie  father,  inasmuch  as  he  did 
not  challenge  and  pursue  the  same  in  his 
own  time.  It  was  also  a  principle  in  law 
that  d'usimulatione  ioUitiir  injuria  (a  wrong 
is  pardoned  by  being  passed  over);  so  that, 
'•if  it  could  be  made  a})pear  that  the  pannel 
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had  [used]  any  such  expressions,  the  father  did 
dissimulate  and  pass  from  the  same,  in  so  far 
as  by  a  letter,  dated  in  June  last,  written  by 
the  father  to  the  pannel,  he  orders  him  to 
take  in  his  chamberlain  accompts  of  the  rents 
of  his  lands,  and  of  any  money  he  had  re- 
ceived from  the  tenements,  or  for  the  corns 
sold,  and  that  he  expects  he  will  do  the  same 
exactly,  and  recommends  to  him  to  be  care- 
ful of  all  his  aft'airs,  and  subscribes  himself 
to  be  his  loving  father.  By  which  it  is 
evident  that  all  former  differences  (if  any 
were)  betwixt  them  were  then  taken  away." 

As  to  the  third  part  of  the  indictment, 
relating  to  the  several  acts  from  which  it  was 
inferred  that  the  defender  was  accessory  to 
his  father's  death;  first,  it  is  denied  that  the 
father  could  properly  be  said  to  be  under 
ti'ust  and  assurance  of  the  son,  in  the  sense 
of  the  act  of  parliament  cited  (the  51st  Act 
of  the  11th  Parliament  of  King  James  VI.), 
which  only  referred  to  the  case  of  a  man 
being  invited  to  his  neighbour's  house,  or  of  a 
traveller  being  in  an  inn,  and  there  murdered. 
Then,  the  acts  charged  upon  the  prisoner 
were  very  insufficient  to  support  the  infer- 
ences drawn  from  them.  His  having  uttered 
a  threat  of  putting  his  father  to  death  was  in 
the  opinion  of  all  writers  on  the  law  a  very 
remote  presumption.  "  As  to  the  pretended 
acts  of  the  defender's  alleged  pursuing  and 
invading  his  father,  and  firing  pistols  at  him, 
at  Lothian-burn,  and  Culterallors,  in  aimis 
1683  and  1684 ;  as  it  is  most  groundless,  so, 
if  need  were,  it  could  be  made  appear,  by 
the  persons  who  were  in  company  with  him  ' 
at  that  time,  that  the  defender  and  his  father 
were  then  in  entire  friendship  all  alongst  the 
journey,  and  he  was  so  far  from  making  any 
such  attempt,  that  it  can  be  made  appear,  tliat 
the  defender  did  behave  himself  towards  his 
father  with  all  the  submission  and  respect 
that  became  a  son  to  have  to  his  father." 

With  regard  to  the  allegation  that,  when  the 
defender  touched  his  father's  dead  body  after 
it  was  taken  out  of  the  grave,  the  corpse  bled, 
"  it  is  answered  that  this  is  but  a  superstitious 
observation,  without  any  ground  either  in 
law  or  reason.  And  Carpzovius  relates  that 
several  persons  upon  that  ground  had  been 
unjustly  challenged,  and  that  he  in  his  own 
experience  had   seen  a  dead  body  bleed  in 


presence  of  the  person  who  was  not  guilty  :  as 
also  that  he  has  seen  the  body  not  bleed  in 
presence  of  the  person  that  was  guilty.  And 
IMattheus    De   Criminibus,    is  of   the   same 

opinion And  the  truth  is,  the  occasion 

of  the  dead  body's  bleeding  was,  that  the 
chirurgeons  that  came  out  to  visit  the  body 
did  make  an  incision  about  the  neck,  which 
might  be  the  occasion  of  the  bleeding;  and 
also  the  very  moving  of  the  dead  body, 
when  it  was  taken  out  of  the  grave,  and  out 
of  the  cofifin,  might  occasion  the  bleeding; 
especially  seeing  the  body  did  not  bleed  for 
some  time  after,  which  certainly  was  made 
by  tlie  motion  and  by  the  incision.  As  also 
a  further  evidence,  that  it  could  not  be  the 
defender's  touching  the  body,  the  chirurgeons 
did  likeways  touch  the  body  as  well  as  he, 
and  several  others  present ;  so  that  the  bleed- 
ing could  no  more  be  ascribed  to  his  touch- 
ing, than  the  touching  of  the  other  persons 
present.'' 

"  As  to  the  other  articles  libelled  relating  to 
the  pretended  murder,"  the  argument  goes  on, 
"  tliejr  are  but  mere  stories  ;  and  the  truth  is, 
and  it  is  offered  to  be  proven,  that,  the  de- 
fender having  gone  to  his  chamber  and  bed 
the  night  before  his  father's  death,  he  did  not 
stir  out  of  his  bed  nor  out  of  the  room  till 
the  next  morning  that  John  Robertson,  his 
father's  servant,  came  to  his  chamber  where 
he  was  in  bed,  and  told  him  that  he  had 
been  in  his  master's  room,  and  that  he  could 
not  find  him.  Upon  which  the  defender  im- 
mediately arose,  and  put  on  his  clothes,  and 
went  out  to  see  where  his  father  was.  And 
shortly  after  word  being  brought  him  by  some 
person  in  the  town,  that  they  did  see  his 
father's  body  lying  in  the  water,  and,  it  being 
generally  concluded  by  all  that  he  had 
thrown  himself  in  the  water,  and  the  bod)-- 
being  taken  out,  and  laid  in  a  low  room,  it 
was  thought  fit  by  all  the  neighbours  about 
that  he  should  be  buried  the  next  day."' 

Then,  after  calling  attention  to  the 
principle  of  law  that  in  a  criminal  case 
no  one  ouglit  to  be  condemned  on  mere 
presumptions  and  conjectures,  especiallj' 
where  the  punishment  was  capital,  the  learned 
counsel  concluded  his  argument  thus: — 
''The  presumptions  and  qualifications  libelled 
cannot  he  sustained   even   to  infer   an  arbi- 
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trary  punishment;  because  they  may  and 
are  taken  off  by  otlier  presumptions,  that 
either  the  father  was  not  murdered,  but  that 
in  a  frenzy,  or  melanclioly  fit,  he  had 
thrown  himselt"  in  the  water ;  or,  at  least,  if 
he  was  murdered,  that  the  defender  liad  no 
accession  tliereto ;  and  the  presumptions  con- 
descended upon  in  behalf  of  the  defender  to 
elide  the  presumptions  contained  in  the  in- 
dictment, are  these : — tliat  it  is  notourly  known 
that  his  father  was  svibject  to  melancholy 
fits,  and  that  in  the  year  1679,  the  time  of 
Bothwell  Bridge,  it  is  offered  to  be  proven 
that  he  was  in  fit  of  distraction ;  and  at 
another  time,  in  his  house  at  the  Netherbow, 
he  was  going  to  throw  himself  out  over  the 
window,  if  one  Thomas  Lindall  had  not 
come  in  at  the  time,  and  pulled  liim  back  by 
the  legs  when  his  body  was  half  out  at  the 
window.  And  some  few  days  before  he  went 
out  of  Edinburgh  last,  he  came  to  George 
Sterling,  chirurgeon,  and  desired  h.im  to  draw 
blood  of  liim,  for  a  distemper  in  his  head, 
which  he  refused,  unless  he  had  advice  from 
a  physician.  As  also  a  day  or  two  before  he 
went  out  of  the  town,  he  was  seen  reading 
upon  the  book  of  Burton's  Melancholy.  And 
that  day  when  he  went  out  of  the  town  in 
company  of  Mr.  Bell  the  minister,  and  Aiton, 
merchant  in  Haddington,  they  observed  him 
to  be  melancholy,  disordered,  and  more 
troubled  than  ordinary.  Or,  if  it  could  be 
made  appear  that  tlie  father  was  murdered, 
yet  it  cannot  be  presumed  that  the  defender 
had  any  accession  thereto,  or  that  he  would 
have  committed  such  an  act  against  the  very 
ties  and  light  of  nature.  As  also  it  appears 
by  the  foresaid  letter,  written  to  the  defender 
by  his  father,  tliat  they  were  in  entire  friend- 
ship. As  also,  when  tlie  surmise  went  abroad 
that  his  father  had  been  murdered,  if  he  had 
been  conscious  to  himself  that  lie  had  any 
accession  thereto,  he  would  have  certaiidy 
fied  the  countiy,  and  gone  away ;  but  he  was 
so  far  from  that,  that  upon  the  first  rumour 
of  it,  he  came  presently  into  England,  and 
several  days  thereafter  it  being  told  him  that 
he  was  suspected  to  have  accession  to  his 
father's  death,  he  came  voluntarily  and  entered 
himself  in  prison,  that  lie  might  undergo  the 
strictest  and  severest  trial :  which  alone  is 
sufficient,  if  it  were  no  more,  to  take  oft"  all 


the  presum])tions  libelled,  and  to    convince 
the  world  of  the  defender's  innocence "' 

Sir  John  Dalnjmple,  his  Majesty's  Advo- 
cate, was  then  heard  in  answer.  The  rele- 
vancy of  tlie  act  of  drinking  confusion  to  his 
majesty  to  infer  treason,  he  observed,  had 
not  been  expressly  controverted;  "and 
whereas,"'  added  his  Lordship,  "it  is  pre- 
tended that  these  words  were  inadvertently 
said,  and  that  it  appears  by  the  tract  of  the 
pannel's  life,  and  his  readiness  to  engage  in 
his  majesty's  service,  that  the  words  could 
not  be  deliberate  and  malicious,  it  is  replied, 
that  it  is  off'ered  to  be  proven,  that  the 
drinking  confusion  to  the  king  was  openly 
and  plainly  proposed ;  and  that  tlie  pannel  did 
deliberately  send  out  for  ale  to  drink  certain 
healths,  and  tliat  this  health  to  the  king's 
confusion  was  the  first  or  second,  and  that  it 
was  no  lapse  or  mistake  in  the  expression, 
but  that  he  forced  others  to  pledge  and  drink 
that  same  health.  And  the  malice  and  dis- 
loyalty is  evident,  by  the  healths  subsequent, 
viz.,  antichrist's,  &c. ;  and  it  is  not  at  all 
relevant  (after  the  reiterate  and  deliberate 
expressing  of  these  words)  that  he  had  re- 
tracted or  drank  the  king's  health ;  for  a 
crime  once  committed  is  not  retracted  or 
taken  oft'  by  such  inconsistent  and  unconse- 
quential  speeches.  But,  to  show  the  sense 
the  pannel  had  of  the  importance  of  his 
own  words,  the  pannel  being  informed  that 
some  of  the  persons  present  had  divulged 
his  having  drunk  the  king's  confusion,  the 
pannel  did  conjure  them  to  secrecy,  and 
did  menace  the  witnesses  with  a  great  cane 
that  he  would  beat  and  brain  them  if  ever 
they  told  it." 

Whereas  it  was  alleged  that  crimes  com- 
mitted without  the  kingdom  could  not  be 
punishedwithin  it,  tlie  Lord  Advocate  rejilied, 
that,  as  to  crimes  like  the  present,  against 
nature,  or  the  universal  law  of  nations,  every 
judicature  was  competent ;  but  still  because 
in  regard  to  the  treasons  and  other  crimes 
committed  by  the  prisoner  abroad  there  was 
no  positive  probation,  but  only  relations  and 
testimonies,  they  were  not  insisted  upon  as 
distinct  crimes  per  se,  "  but  as  qualifications, 
documents,  and  evidences  of  the  habitual 
debauchery,  and  unnatural  malice  expressed 
T  2 
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by  the  pannel  against  liis  fatlier  for  a  tract 
cl"  many  years." 

Then,  as  for  crimes  committed  before  1GS5 
being  taken  otf  by  the  indemnity  published 
that  year,  that  was  no  general  indemnity, 
either  as  to  persons  or  crimes,  but  certain 
crimes  were  remitted,  which  were  particularly 
enumerated,  without  any  general  clause. 
Besides  there  was  an  express  exception  made 
of  all  such  crimes  as  used  not  to  be  compre- 
hended in  acts  of  indemnity;  and  among 
these  the  crime  of  murder  had  always  been 
one.  Neither  could  a  party  be  freed  from 
such  crimes  as  the  public  magistrate  had  a 
right  to  punish  by  any  dissimidatio,  or  passing 
of  them  over,  by  the  private  party  injured. 
But  Sir  James's  letter  to  his  son  by  no  means 
inferred  any  such  forgiveness  or  dissimulation 
in  this  case.  And  even  his  ordering  his  son  to 
call  in  his  accounts,  without  empov/ering  him 
to  discharge  the  same,  was  not  the  least  evi- 
dence of  confidence  in  his  son,  much  less  a 
remitting  of  his  crime. 

To  muhe  it  clear  that  Sir  .Tames  was  mur- 
dered and  strangled,  and  that  he  did  not 
drown  himself,  they  had,  in  the  first  place, 
the  evidence  of  a  minister,  who  lodged  that 
night  in  the  house,  that  at  a  very  late  hour  he 
had  been  awakened  and  frightened  by  aeon- 
fused  noise,  apparently  of  several  men  and 
women,  v/hich  passed  away  in  the  direction 
of  the  pool  where  the  body  was  found.  The 
learned  Lord  then  proceeded  : — "  Sir  James's 
body  was  found  swimming  above  the  water; 
and,  albeit  it  appeared  by  the  ice  upon  the 
top  of  his  clothes  that  he  had  been  several 
hours  in  the  water,  yet  there  had  no  water 
entered  in  his  body  ;  which  is  a  demonstra- 
tion that  he  was  dead  before  he  was  thrown 
into  the  water;  for  a  person  thrown  alive 
into  the  water,  drawing  in  of  air  and  respira- 
tion, being  in  the  water,  he  must  draw  in 
water ;  and  if  the  person  draws  in  as  much 
water  as  fills  his  concavity,  he  becomes  heavy, 
having  so  much  more  weight  of  water,  and 
therefore  he  sinks  :  but  if  a  person  lie  thrown 
dead  into  the  water,  when  the  clap  of  his 
throat  is  shut,  the  water  cannot  enter,  and, 
there  being  so  much  emptiness,  tiie  body  is 
light,  and  supported  by  more  parts  of  water 
than  the  gravity  of  the  body  can  depress. 
There  being  several   chirurgeons  and  others 


sent  out  by  order  from  authority  to  take  up  and 
inspect  the  body,  to  see  whether  there  was  any 
evidence  of  strangling  or  other  symptoms  of 
murder  upon  the  body,  it  did  appear  to  all 
these  persons,  who  did  depone  before  a  com- 
mittee of  the  privy  council,  that  from  the 
one  jugular  vein  to  the  other  round  the  neck 
there  was  a  tumour  of  congealed  black  bruised 
blood  three  inches  broad,  and  that  there  was 
congealed  blood  in  the  throat;  upon  which 
matter  of  fact  the  College  of  Physicians  have 
given  an  unanimous  testimony  in  writing, 
that  Sir  James  Standsfield  was  strangled,  and 
not  drowned  ;  and  the  Deaconry  of  the  Chi- 
rurgeons being  convened  have  emitted  a 
declaration  in  writing,  concurring  and  agree- 
ing with  the  report  of  the  Physicians  :  so  that 
it  is  as  clear  as  the  light  of  day  that  Sir  James 
Standsfield  was  murdered." 

To  bring  home  the  crime  to  the  panncl 
there  were  many  clear  evidences.  "It  is 
notorious,  (hat  thepannel  is  a  most  debauched, 
\'icious,  pernicious  person,  and  has  been  pri- 
soner or  condemned  to  die  in  all  the  places 
or  societies  he  ever  haunted.  He  entered  a 
soldier  in  the  Scots  regiment,  where  he  was 
condemned  to  die  at  Treves,  but  made  his 
escape  ;  and  his  being  in  prison  in  the  Mar- 
shalsea  prisons,  Orleans,  and  Brussels,  (which 
makes  the  circuit  of  his  travels,)  are  not  de- 
nied :  and  his  profligate  life  and  constant 
drunkenness,  since  he  came  to  the  prison,  is 
offered  to  be  proven  by  the  keepers :  and,  as 
it  is  unnecessary  to  trace  all  his  debauches, 
so  there  is  one  material  point  oflered  to  be 
proven,  that  upon  the  least  provocation, 
either  by  man  or  woman,  the  pamiel  used  to 
swear  by  horrid  oaths  that  he  would  take 
their  lives,  tliough  he  should  die  in  the  Grass- 
market  for  it.'" 

It  would  be  proved  that  when  he  was  told  his 
father  was  aljout  to  disinherit  him  he  vowed 
with  horrible  oaths  to  cut  his  throat.  Further, 
"  Sir  James  Standsfield,  who  was  a  person  of 
eminent  sobriety  and  veracit)',  did  declare  to 
several  persons,  that  his  unnatural  son  had 
attempted  his  life,  and  oflered  violence  to  his 
person,  and  particularly,  that  he  had  pursued 
him  on  horseback,  and  fired  pistols  on  him; 
and  that  same  Friday  before  Sir  James  was 
murdered,  he  did  declare  that  it  was  not  liis 
debts,  or  anything  under  heaven,  th.at  troubled 
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him,  but  tliat  lii.s  son  aud  family  v/ere  plot- 
ting ami  coiiiiiviii^  his  desti-uction ;  aud  the 
next  night  he  was  murdered.*' 

His  mother,  too,  had  declared  "  that  her  sou 
had  vowed  to  he  his  father's  death,  aud  that 
he  wa.5  a  vindictive  person,  aud  that  she  did 
apprehend  he  had  nmrdered  him."  The 
learned  counsel  then  proceeded  with  his  state- 
ment as  follows,  mentioning  various  minute 
particulars  which  will  not  be  found  in  the 
evidence  afterwards  given  : — 

'•  That  Saturday's  night  Sir  James  Stands- 
field  came  home,  the  pannel  would  not  come 
where  his  fatlier  was,  either  to  supper  or 
prayer;  and,  being  expressly  desired  by  several 
persons  to  go  to  his  father,  and  speak  with 
him,  he  declared  (that  same  night  he  was 
murdered)  he  could  not  endure  to  see  or  look 
upon  his  father ;  and  he  had  been  all  that 
day  close  with  Thomson  and  his  wife,  and 
Janet  .Tohnstoun.  So  after  ten  hours  at  even, 
after  the  family  was  gone  to  bed,  he  came  out 
to  Thomson's  house,  which  is  hard  by  tlie 
gate,  and  there  in  presence  of  Thomson,  his 
wife,  and  Janet  Johnstoun,  he  declared  that 
his  father  would  neither  give  him  money  nor 
clothes,  and  cursed  his  father,  and  declared 
that  he  woukl  shortly  make  rid  of  him ;  which 
agrees  with  what  he  had  several  times  s;iid  in 
other  companies,  that  he  was  to  be  laird  before 
Christmas,  and  that  he  was  shortly  to  be 
master  of  all,  and  none  can  think  how  soon. 
As  also,  shortly  before  Sir  James's  death,  the 
pannels  mother  falling  in  a  swound,  it  was 
said  to  him,  Philip,  ye  will  shortly  want  your 
mother :  to  which  he  answered,  by  God,  his 
father  should  be  dead  before  her :  and  eight 
days  after,  his  mother  falling  again  sick,  he 
repeated  the  same  words ;  whereby  it  is 
evident  the  murder  was  deliberate  and  deter- 
mined. 

''  On  the  Sunday  morning,  before  Sir 
James's  body  was  found,  Philip  came  to  the 
minister's  chamber,  and  told  him  that  his 
father  v/as  gone  out  in  the  night,  and  that  he 
had  been  searching  for  him  about  the  pools 
and  water-side;  and,  when  the  minister  re- 
proved him  for  making  such  insinuations 
against  his  father,  he  laughed  at  him,  and 
went  away  to  the  pool,  and  stood  looking  upon 
his  father  in  the  water,  but  made  no  dis- 
covery ;  and  thereafter,  a  stranger  coming  by 


upon  the  highway  llkev/ise  seeing  Sir  James's 
body  in  the  water,  he  came  back  and  dis- 
covered the  matter  ;  at  which  Plulip  seemed 
surprised,  and  told  that  he  had  seen  his  father's 
bocly  in  the  water  before,  but  he  did  not  think 
tit  to  be  the  first  discoverer  ;  which  sliows  that 
he  was  conscious  of  his  own  guilt,  otherways, 
upon  the  first  sight  of  his  father  in  the  water, 
he  would  have  gone  to  him  ;  ])ut,  on  the  con- 
trary, he  never  laid  a  hand  up  )n  his  father's 
body,  eitlier  to  pull  him  out  of  the  water  or 
to  carry  him  into  the  house,  for  the  dread  of 
some  extraordinary  discovery,  and  did  not 
allow  tlie  corpse  to  be  brought  v/ithin  his 
father's  gates,  but  caused  carry  the  corpse  to 
the  walk-mill  [fulling-mill],  where,  to  carry 
the  appearance  of  sh-angling  upon  his  body, 
he  inti-usted  Janet  Jolmstoun  with  the  care  of 
woondinghim  [dressing  the  body  in  the  wind- 
ing-sheet], who  was  known  to  be  a  person  so 
odious  to  Sir  James  that  he  could  not  see  her 
for  her  baseness  with  the  pamiel,  and  she  did 
acknowledge  that  she  liad  not  been  for  three 
quarters  of  a  year  within  the  house  before; 
and  yet  this  infamous  strumpet,  who  has  been 
tortured  by  order  of  the  privy  council,  as 
accessory  to  the  murder,  was  chief!)'  intrusted 
to  see  the  naked  body  and  the  clothes  put 
on! 

"  The  pannel  did  refuse  to  send  for  a  chi- 
rurgeon,  and  to  let  his  father's  body  be  sighted, 
though  the  minister  and  others  did  expressly 
demand  it;  and  the  Englishmen  in  the  ma- 
nufactory, Avho  were  acquainted  with  the 
crowner-laws,  they  made  a  mutiny  anent  the 
burial  till  the  corpse  were  siglited ;  yet  the 
pannel  caused  bury  the  corpse  that  same  night 
without  showing  tliem." 

The  passage  that  fullows  is  sufficiently- 
curious,  especially  as  coming  from  a  person 
of  Sir  John  Dalrymple's  very  superior  intel- 
ligence and  ability, — a  man  witlial  as  little 
troubled  in  ordinary  cases  witli  an  over-scru- 
pulous conscience  as  most,  if  his  character 
may  be  judged  of  from  his  political  course, 
above  all,  from  the  most  memorable  passage 
of  it,  the  atrocious  massacre  of  (xlcncoe,  of 
which,  in  his  quality  of  Secretary  of  State,  he 
was  the  main  urger  ami  deviser  : — • 

"  The  corpse  being  raised  by  order,  and 
incision  being  made,  whereby  the  stranglhig 
did  clearly  appear,  and  the  corpse  being  dressed 
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clean,  and  linen  put  on,  there  did  appear  no 
blood  ;  but,  to  take  oft'  suspicion,  the  corpse 
was  lifted  up,  and,  the  night-cap  being  wrong 
put  on,  it  was  altered  and  changed,  and 
thereafter  the  corpse  was  laid  down  without 
any  blood  upon  the  linen ;  and  the  pannel 
(who  to  this  time  had  never  touched  his 
father's  corpse),  being  required  to  assist  to 
lift  the  body  into  the  coftin,  having  taken  his 
father  by  the  right  side  of  the  head  with  his 
leit  hand,  James  Row  bearing  the  left,  the 
pannel's  hand  was  altogether  blooding,  as  if 
his  hand  had  been  put  into  a  vessel  of  bio  od; 
which,  notwithstanding  of  all  his  impudent 
resolution  to  the  contrary,  had  that  horrible 
impression  and  conviction  upon  him,  tliat  he 
let  his  father's  head  fall  to  the  ground,  and 
cried  out,  O  God!  and  ran  away  and  went 
to  a  desk  in  the  church,  where  he  lay  groaning 
and  in  confusion,  but  durst  never  return  to 
touch  the  corpse :  and,  as  there  can  no  natural 
reason  be  given,  but  an  ordinar  and  wonder- 
ful providence  of  God  in  this  kind  of  dis- 
coveries of  murder,  so  the  fact  was  never  more 
evident  and  sure  :  though  half  a  dozen  of  per- 
sons were  bearing  the  corpse,  no  man's  hands 
were  bloody  but  the  pannel's,  and,  the  corpse 
being  two  entire  days  in  the  grave,  in  that 
weather  and  season,  the  blood  by  the  course 
of  nature  was  become  stagnate  and  congealed  ; 
so  that  the  former  tossing  and  lifting  of  the 
corpse,  and  even  the  incision  itself,  had  occa- 
sioned no  such  eflusion,  but  only  some  water 
or  gore ;  but  upon  the  first  touch  of  the  pannel, 
the  murderer,  there  appeared  abundance  of 
liquid  florid  blood.  And,  though  this /'er  se 
might  not  be  sufficient,  and,  as  Mattheus  is 
cited,  it  should  not  infer  torture,  ^^et  Mattheus 
acknowledges  that  most  part  do  sustain  this  as 
aviolent  presumption  oft-times  experimented  ; 
yet  in  his  opinion  it  is  not  sufficient  for  torture, 
because,  torture  being  in  itself  a  punishment, 
it  cannot  be  used,  except  where  there  is  semi- 
■plena  frohatio^  or  where  the  conscience  of  the 
judge  is  satisfied  as  to  the  truth  of  the  crime, 
and  therefore  uses  an  extraordinar  course  to 
extort  a  confession,  which  proves  that  this 
presumption  is  semiplena  probatio  per  se,  ac- 
cording to  their  own  grounds." 

In  conclusion,  the  learned  Lord  observed : — 
"  As  to  the  presumptions  offered  for  the  ex- 
culpation of  the  paiuiel,  they  are  not  at  all 


relevant ;  for,  though  so  horrid  a  murder  is 
not  to  be  presumed  against  nature,  yet,  being 
proved,  or  so  strongly  evinced,  it  does  but 
conclude  the  pannel's  greater  guilt :  and  sup- 
pose that  Sir  James  Staudsfield  was  formerly 
melancholy,  and  had  lieen  frantic  in  the  year 
1679,  yet  it  is  known  he  recovered  his  health, 
and  was  of  a  composed,  sedate  temper  of 
mind  for  many  years  thereafter,  and  was  as 
capable  and  diligent  about  his  affairs  these 
many  years  as  he  had  been  formerly,  and 
was  so  considered  and  employed  by  the  wisest 
men  in  the  kingdom  :  and  at  the  time  of  his 
death  there  was  no  sickness,  or  returning  of 
frenzy,  upon  him,  but  all  that  week  he  had 
composedly  done  his  aff'airs ;  and  did  upon 
the  Saturday,  when  he  went  home,  discourse 
rationally  upon  all  the  subjects  that  occurred. 
But  it  being  so  clearly  documented  and  proven 
that  he  was  strangled,  it  is  a  ridiculous  con- 
ceit, and' there  remains  no  possibility  that 
after  he  was  strangled  he  walked  out  and 
drowned  himself.  And  as  to  that  presump- 
tion, that  the  pannel  rendered  himself  prisoner, 
it  was  indeed  suitable  to  the  rest  of  his  im- 
pudence ;  and  he  did  not  render  himself  till 
after  the  order  to  apprehend  him  Avas  inti- 
mate to  him,  when  he  could  not  escape,  and 
when  he  was  under  observation  ;  and  there 
did  not  want  project  in  fixing  upon  this  im- 
pudence when  he  could  not  escape,  as  a 
qualification  of  innocence,  that  he  would 
render.'' 

To  this  reply  of  the  Lord  Advocate  the 
other  coiuisel  for  the  prisoner,  Sir  David 
Thoirs,  now  made  what  is  called  a  duply,  a 
few  of  the  most  important  passages  of  which 
we  must  also  give.  The  Act  of  Indemnity 
published  in  1685,  he  contended,  expressly 
remitted  murders,  robberies,  slaughters,  and 
all  other  crimes  committed  against  his  ma- 
jesty and  laws  of  the  kingdom,  either  by 
word,  writ,  or  deed.  As  for  the  recon- 
ciliation of  the  father  with  his  son  not  being  a 
defence  to  the  latter  against  such  punishment 
as  he  might  otherwise  have  drawn  down  upon 
himself  from  the  public  justice,  the  learned 
counsel  ingeniously  argued  that,  the  act  of 
parliament  against  cursing  of  parents  ''  being 
a  comminatory  law,  and  principally  intended 
in  favour  of  pai-ents,  the  same  was  never  yet 
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made  use  of,  and  it  were  very  hard  to  make 
use  of  the  same,  to  deprive  apareut  of  his  child 
for  any  rash  or  passionate  expression,  especially 
■where",  upon  repentance,  the  lather  had  re- 
mitted the  injury."  Then,  in  regard  to  the 
main  allegations  of  the  indictment,  that  Sir 
James  Standstield  had  been  murdered,  and 
that  the  pannel  had  been  his  murderer,  in  the 
first  place  the  latter  was  '•  truly  sorry  that 
for  his  own  defence,  and  the  clearing  of  his 
own  innocence,  his  lawyers  should  be  necessi- 
tated to  plead  anythhig  relating  to  his  father  s 
infirmities,  or  way  and  manner  of  his  death. 
"  But,"  continues  the  argument  of  the  learned 
counsel,  '^  it  is  duplied,  that  the  whole  pre- 
sumptions adduced  bv  my  Lord  Advocate  are 
allanerly  [only]  fallacious  conjectures,  and 
can  neither  be  separatim  or  complexly  relevant 
to  infer  any  such  thing;  because,  1.  That  the 
minister  did  hear  a  whispering  noise,  and  was 
thereby  terrified,  his  terror  and  consternation 
having  (as  he  himself  pretends)  put  him  in  a 
disorder  and  confusion,  he  was  thereby  ren- 
dered incapable  to  observe  or  judge  of  any- 
thing that  happened  ;  2.  That  the  body  was 
swimming  above  water  imports  nothing, 
the  defunct  having  a  great  coat  of  thick  cloth 
about  him,  which  was  sufficient  to  keep  him 
floating  above;  3.  The  pretence  that  there 
was  no  water  in  the  defunct's  body  when  the 
chirurgeons  visited  the  same  imports  nothing, 
because  the  defunct's  body  having  been  se- 
veral times  stirred  before  that  time,  by  which 
the  water  might  have  run  out,  as  it  actually 
did  (in  case  there  was  any  water  within  it) ; 

4.  Albeit,  where  a  man  is  drowned  unwill- 
ingly, and  endeavours  to  breathe  so  long  as 
he  can,  his  breathing  may  suck  in  the  water, 
yet,  if  a  man  intend  to  drown  himself,  he  will 
certainly  endeavour  all  means  for  quick  dis- 
patch of  himself,  and  thereby  keep  in  his 
breath ;  and  the  keeping  in  of  the  breath  after 
that  manner  was  sufficient  both  to  keep  the 
body  floating  and  the  water  from  coming  m  ; 

5.  To  put  the  matter  beyond  all  question, 
the  defunct  was  lying  in  the  water  a  consider- 
able space  from  the  bank ;  and,  albeit  tlie  ice 
was  not  so  strong  as  to  have  carried  a  child,  yet 
tlie  ice  was  whole  and  entire  betwixt  the  de- 
funct and  the  bank,  which  demonstrates,  tliat 
the  defunct  had  jumped  in  from  the  bank,  to 
thatplace  where  he  was  lyhig;  G.  As  to  that 


pretence,  that  there  was  blood  about  the  de- 
funct's neck,  all  lappered  and  bruised,  before 
incision  was  made,  the  defunct  being  pulled 
out  of  the  water,  by  an  great  cleik  [hookj,  the 
touching  of  the  neck  with  the  cleik,  when  hb 
breath   was  just  gone   out,    was  sufficient  to 
have  made   the  blood  where  that  part  was  to 
lapper  and  congeal;  7.  As   to    the  declara- 
tions of  the  physicians  and  chirurgeons,  they 
are   only    declarations  ex   auditu,  and  upon 
report  of  one  or  two  chirurgeons,  and  hath  no 
foundation  but  the   ignorance   or  knowledge 
of  the   said  two   reporters;    neither   can  any 
such  declarations    be   obtruded   against   the 
pannel,  because  not  given  out  with  the  libel : 
but,    whatever  may   be    inferred   from  these 
l)resumptions,  whether  the  defunct  was  mur- 
dered or  not,  the  same  does  not  concern  the 
pannel,    unless    his   accession  to  the  murder 
were  instructed,  as  it  is  impossible  it  can  be." 
After   some  further  argument,  Sir  David 
added,  in  conclusion  :— '^As  to  the  pretence 
that  the  pannel  refused  to  sup  with  his  tather 
the  night  before  his  death,  it  is  duplied,  the 
pannel  was  not  at  all  in  use  to  sup,  except  on 
Sunday's   night.       And   the  paimel   had  no 
kindness  for   the   minister,    because   he  and 
others  of  his  gang  had  endeavoured  to  keep 
up  discord  betwixt  him  and  his  father.    "  As 
to   the    alleged  bleeding  of   the  corpse,  the 
former  defences  are  opponed ;  and,  albeit  the 
pannel  did  help  to  lift  his  father's  corpse  before 
the  incision,  yet  no  blood  did  appear  till  long 
thereafter,  that  the  incision  was  made,  and  the 
pannel  did  fall  to  grip  that  part  of  his  father's 
head   where  the   incision  was.     So  that  the 
blood  falling  from  the  wound  can  neither  be 
a  ground   nor   presumption  lor   guilt;  and, 
though  the  pannel   was  surprised    to  see  his 
father's  blood,  yet  the  same  did  only  proceed 
from  natural  duty    and  att'ection,    and   not 
from  any  apprehension  of  guilt." 


Sir  Patrick  Hume  was  also  heard  on  the 
same  side ;  and  one  or  two  of  his  observations, 
or 


arguments,  which  are  very  briefly  given  in 
the  report,  also  deserve  to  be  extracted.  The 
Act  of  Indemnity,  he  maintained,  distinctly 
professed  to  extend  to  all  crimes  whatsoever, 
excepting  only  the  Archbishop's  (Sharpe's) 
murder :  nor  did  it  contain,  as  had  been 
asserted,  or  assumed,   any  clause   excepting 
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such  crimes  as  used  to  be  excepted.  Again, 
"whereas  it  is  alleged,"  said  the  learned 
counsel,  "that  the  parinel  was  in  use  to 
threaten  to  cut  throats  when  in  passion,  the 
argument  is  retorted ;  for,  though  he  threat- 
ened, nothing  followed;  and  so  his  threaten- 
ings  were  but  vej'ba  jacfantia.'"'  Finally,  as 
to  the  bleeding  of  the  body,  they  were  ready 
to  prove  that  the  pannel  touched  his  father's 
body  before  the  incision,  and  it  did  not  bleed. 

Notwithstanding  the  ingenuity  of  all  these 
arguments,  however,  and  the  real  force  of 
some  of  them,  much  evidently  remained  in 
the  case  which  was  not  to  be  got  over  by  any 
ingenuity.  The  Court  accordingly  found 
the  libel  relevant  in  all  its  parts,  and  re- 
mitted the  same,  with  the  qualifications  (or 
particulars)  libelled,  to  the  knowledge  of  the 
assize — in  other  words,  sent  the  case  to  a  jury. 
At  the  same  time,  while  repelling  all  the 
other  defences  proponed,  or  ofiered,  for  the 
pannel,  they  allowed  witnesses  to  be  called 
for  his  proving  his  father  to  have  been  melan- 
choly the  day  before  the  committing  of  the 
muider,  and  remitted  to  the  assize  to  con- 
sider the  import  of  that  fact,  or  its  bearing 
upon  the  question,  if  it  should  be  proved. 
They  continued  the  diet,  or  sitting, 
against  the  pannel  till  the  next  day  at  two 
o'clock  in  the  afternoon ;  and  in  the  mean 
time  ordained  him  to  be  carried  back  to 
prison,  and  the  Avitnesses  and  assizers  (or 
jurymen)  to  attend,  each  person  under  the 
penalty  of  200  marks  (about  7/.  sterling). 

On  Tuesday,  the  7th,  accordingly,  the 
prisoner  was  again  brought  up,  and  the  above 
interlocutor,  or  judgment  of  the  Court,  hav- 
ing beeii  again  read,  an  inquest,  or  jury,  of 
the  iisual  number  of  fifteen  was  named  by 
the  Court  from  those  summoned  by  the 
sherifi";  the  prisoner  not  making,  or  not  being 
able  to  make  good,  a  lawful  objection  to  any 
of  them.  In  the  number  were  three  East 
Lothian  country  gentlemen,  one  stationer, 
one  goldsmith,  eight  merchants,  one  stabler, 
and  one  surgeon  from  Haddington. 

His  Majesty's  Advocate  then  proceeded  to 
call  the  witnesses  for  tlie  prosecution,  whose 
evidence  is  recorded  in  the  report  as  fol- 
lows : — . 


Jok?i  Robertson,  late  servitor  to  Sir  James 
Standsfield  of  New  Mills,  aged  twenty-four 
years,  unmarried,  purged  of  malice,  prejudice, 
hatred,  ill-will,  and  partial  counsel,  and  so- 
lemnly sworn,  depones,  A  little  time  before 
harvest  last,  the  paimel  being  in  the  kitchen 
of  New  Mills,  in  the  deceased  Sir  James 
Standsfield's  house,  where  the  deponent  was 
likewise  present,  he  saw  the  pannel,  Philip 
Standsfield,  take  a  cup  of  ale,  and  lieard  him 
say,  There  is  the  pope's  confusion,  the  anti- 
christ's, the  chancellor's,  and  the  king's  con- 
fusion, and  put  the  cup  to  his  head,  and 
drank  a  little,  and  then  gave  it  to  Samuel 
Spofifbrth,  and  commanded  him  to  drink  it 
on  his  knees ;  depones  that  there  were  like- 
wise, besides  Samuel  Spofforth,  Jeremy 
Smith,  Agnes  Bruce,  and  Elspeth  Jameson ; 
and  depones  that  Philip  Standsfield,  the 
pannel,  was  not  drunk  at  the  time  ;  depones, 
that,  at  the  naming  of  the  several  confusions 
above  mentioned,  he  still  drank  a  little  of  the 
cup  ;  and  this  is  the  truth  as  he  shall  answer 
to  God :  the  deponent  further  depones,  that 
he  said  to  the  pannel,  after  the  drinking  of 
the  said  confusions,  that  it  was  treason,  and 
he  answered.  Ye  dog,  what  are  you  con- 
cerned? Ye  do  not  understand  to  whom  ye 
speak. 

j4g7ies  Bruce,  servant  to  the  deceased  Sir 
James  Standsfield,  aged  twenty-four  years, 
umiiarried,  purged  and  sworn,  depones.  That, 
a  little  before  harvest  last,  she  being  in  the 
kitchen  of  New  Mills  with  Philip  Standsfield, 
the  pannel,  she  saw  him  take  a  cup  of  ale,  and 
drink  the  confusion  of  the  pope  and  the  king, 
and  heard  him  bid  Samuel  Spofforth  sit  down 
on  his  knees  and  drink  the  same,  which  ac- 
cordingly he  did ;  after  this  the  deponent 
Avent  up  stairs,  and  knows  no  more  what 
passed  at  that  time,  but  heard  they  drank 
more  confusions.  Depones,  that,  about  a 
week  after,  it  being  talked  in  the  house  that 
he  had  drank  the  confusions  aforesaid,  he 
said  to  the  deponent,  God  damn  him,  if  he 
knew  who  divulged  it,  he  would  be  their 
death:  And  this  is  the  truth,  as  she  shall 
answer  to  God.     Depones  she  cannot  write. 

Sanuiel  Spofforth,  late  servitor  to  Sir  James 
Standsfield  of  New  Mills,  aged  nineteen  years, 
unmarried,  purged  and  sworn,  depones.  That,  a 
little  before  harvest  last,  the  deponent  was  in 
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the  kitchen  of  Ncu-^  i>Iill.s  with  Philip  Stands- 
field,  the  pannel,  where  he  heard  him  drink  a 
confusion  to  the  pope,  antichrist,  and  the 
king,  and  to  the  devil;  and  the  pannel 
pressed  the  deponent  to  drink  the  same  con- 
fusions upon  liis  knees.  Depones,  John 
Robertson,  Agnes  Bruce.  Jeremy  Smith,  and 
Elspeth  Jameson  were  all  liktnvise  present  at 
that  time,  and  that  these  confusions  were 
drank  severally  :  And  this  is  the  truth,  as  he 
shall  answer  to  God. 

John  Robertson,  above  designed,  being  re- 
examined, purged  and  sworn,  depones,  That, 
the  deponent  being  at  Moreham  Castle  [in 
the  neighbourhood  of  Haddington,]  after  har- 
vest last  in  order  to  give  a  call  to  a  minister, 
the  deponent  having  met  with  Philip  Stands- 
field,  the  pannel,  he  said  to  him,  Ve  are  a 
wise  lad ;  if  ye  have  subscribed  that  bond, 
the  devil  take  him,  and  particularly  the 
devil  take  his  father,  and  named  his  fatlier. 
Depones,  that  at  another  time,  in  the  midst 
of  harvest  last,  the  deponent  and  Sir  James 
Standsfield,  the  panneFs  father,  being  going 
to  Smeaton  with  a  minister,  the  pannel  asked 
him,  Where  he  and  his  father  was  going?  and 
the  deponent  answered,  that  he  was  going  to 
Smeaton  with  his  father ;  and  the  pannel, 
Philip  Standsfield,  said,  Devil,  let  never  one 
of  them  come  back  again,  horse  nor  man. 
Depones  further.  That  several  times,  and 
frequently,  when  the  deponent  had  been 
seeking  the  pannel  to  come  to  dinner  with  his 
father,  the  pannel's  ordinar  answer  was.  The 
devil  damn  him,  and  you  both,  and  devil 
rive  him,  for  I  v/ill  not  go  to  him,  and  if  he 
had  a  sixpence  a-day,  he  would  not  go  near 
him,  for  his  father  girned  [grinned]  upon 
him  like  a  sheep's  head  in  a  tongs,  and  that  he 
has  heard  him  say  sometimes,  God  damn  his 
father :  And  this  is  the  truth,  as  he  shall 
answer  to  God. 

JVilllayn  Scott,  clothier  in  New  Mills, 
aged  thirty  years,  married,  purged  and  sworn, 
depones,  That  between  Michaelmas  and 
Martinmas  last,  the  pannel,  Philip  Stands- 
field,  liaving  come  to  the  deponent's  shop, 
and  asked  for  some  tobacco,  the  deponent 
said  to  Philip,  liis  father  woidd  not  let  him 
want  for  money  to  buy  tobacco ;  and  the 
pannel,  Philip,  said,  tlie  devil  take  him  and 
his   lather    both,    for    there  never  came   an 


honest  man  out  of  Yorkshire.  Depones,  his 
wife  was  present  with  liim  when  that  dis- 
course passed.  Depones  he  cannot  write : 
And  this  is  tlie  truth  as  lie  shall  answer  to  God. 
Agnes  Bruce,  above  designed,  being  re- 
examined, purged  and  sworn,  depones.  That 
she  did  hear  the  ])annel  usually  vow  and 
swear  he  would  kill  any  person  that  oilcnded 
him,  and  that  the  pannel  did  haunt  much 
with  Janet  Johnstoun,  George  Thomson,  and 
his  wife,  and  that  he  went  frequently  out  of 
his  father's  house  after  supper  to  tliese  persons; 
and  further  depones,  that  she  has  heard  the 
])annel  frequently  curse  his  father,  and  bid 
the  devil  damn  him,  and  rive  him,  and  swell 
him  ;  and  that  she  has  i'requently  heard  iiim 
express  his  hatred  and  abhorrence  of  his  father, 
and  tliat-  he  could  not  abide  to  see  his  father. 
Further  depones,  that  the  Monday  at  night 
before  Sir  James  came  to  Edinburgh,  the 
last  time  he  was  in  it,  being  about  a  fort- 
night before  his  death,  the  deponent  was 
ordered  to  call  tlie  pannel  to  his  mother,  after 
he  was  gone  to  his  chamber,  and  that  accord- 
ingly she  did  it ;  and  when  the  pannel  came 
down,  the  deponent  left  him  with  his  mother 
alone;  and  when  she  was  without  the  door, 
she  heard  him  say  to  his  motlier  several 
times,  God  damn  him,  if  ho  did  it  not;  and 
desired  his  mother  to  take  a  good  heart,  for 
as  long  as  he  had  she  should  not  want. 
Depones,  she  knows  not  what  he  meaned  by 
these  words,  but  knows  there  had  been  a  little 
quarrel  betwixt  Sir  James  and  his  lady  that 
same  night.  Further  depones,  that  on  Tuesday 
thereafter,  when  Sir  James  Standsfield  was 
going  into  Edinburgh,  slie  did  hear  Philip 
Standsfield,  the  pannel,  say  in  his  mother's 
chamber  (his  father  not  being  present),  God 
let  him  never  return,  God  let  him  never  see 
his  fatlier's  face  again,  tlie  devil  go  with  him, 
the  devil  rive  him,  and  take  him  away  ;  and 
that  there  was  nobody  in  the  room  at  the 
time,  but  the  pannel  and  his  mother,  and  the 
deponent  was  at  tlie  door.  Furdier  depones, 
that  about  a  month  before.  Sir  James 
having  reproved  the  ])annel,  upon  the  occasion 
of  an  accompt  given  in  liy  William  Anderson, 
brewer,  she  did  hear  tlie  pannel  say,  in  his 
mother's  chamber,  (Sir  James  not  baing 
present,)  God  damn  him  if  he  should  not  do 
tea  times  worse,  and  that  he  could  not  endure 
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to  see  his  father's  face,  and  that  he  had  hated 
his  father  these  six  or  seven  years.  Further 
depones,  that  about  a  fortnight  or  twenty 
days  before  Sir  James's  death,  it  being  said 
that  Philip  was  to  go  to  town  with  his  father, 
she  heard  him  say,  he  would  be  hanged  ere 
he  went  with  him ;  let  him  go,  the  devil  go  with 
him,  and  let  him  never  return;  and  this 
likewise  in  his  mother's  chamber,  and  in  her 
presence.  Depones,  tlie  pannel  did  ordinarily 
shift  occasions  of  being  in  his  father's  com- 
pany. Depones,  that  the  Friday  before  Sir 
James  his  death  she  knows  the  pannel  and 
Janet  Johnstoun  were  a  considerable  time 
together  in  the  pannel's  chamber,  where  the 
deponent  heard  Janet  Johnstoun's  tongue,  but 
doth  not  know  if  George  Thomson  and  his 
wife  were  with  them.  Depones,  that,  on  the 
Wednesday  before  Sir  James  his  death, 
Philip  having  cursed  some  of  the  servants,  the 
deponent  said  to  him,  God  be  thanked,  he 
was  not  their  master ;  and  that  he  answered 
her  with  an  oath,  she  knew  not  how  soon  he 
might  be  their  master.  And  further  depones, 
that  she  thought  Sir  James  not  so  merry  as 
his  ordinar  the  night  before  his  death,  but 
that  he  conveyed  Mr.  Bell  to  his  chamber, 
and  thereafter  came  down  to  his  own ;  and, 
the  deponent  having  desired  to  speak  with 
Sir  James,  his  servant  John  Robertson  told 
her  she  could  not,  because  his  chamber-door 
was  shut,  and  he  was  gone  to  bed ;  and  that 
she  did  then  see  light  in  his  room,  and  when 
she  was  going  away  found  the  hall-door, 
which  was  without  his  chamber-door,  shut, 
and  that  tlie  hall-door  was  not  usually  closed 
in  the  night-time,  except  Sir  James  had  done 
it  himself,  and  which  he  did  but  once  in  two 
or  three  nights.  Depones,  that  on  the  Satur- 
day's night  when  Sir  James  came  home  he 
did  go  to  his  lady's  chamber,  where  he  stayed 
not  a  quarter  of  an  hour,  and  that  his  lady 
fell  a  quarrelling  of  him  for  going  to  another 
house  before  he  came  there  ;  and  that  the 
deponent  came  out  of  the  chamber,  and 
knows  not  what  more  passed  there.  Depones, 
the  next  morning,  when  Sir  James  was  missed, 
the  deponent  went  into  his  room  to  put  on  a 
fire,  and  found  the  bed  better  spread  up  than 
it  used  to  be,  and  the  curtains  more  drawn 
about  it,  and  the  candle,  which  usually  was 
at  the  bed-head,  she  fomid  it  standing  on  a 


chair  at  the  bed-foot.  And  further  depones 
that,  when  the  defunct's  body  was  bringing  up 
to  the  house,  the  deponent  would  have  had  him 
brought  to  his  own  chamber ;  but  Philip  swore 
that  the  body  should  not  enter  there,  for  he  had 
not  died  like  a  man,  but  like  a  beast.  Depones, 
that  the  body  was  then  put  in  the  walk-mill, 
(but  knows  not  if  Philip  caused  do  it,)  and 
that  the  body  from  that  was  brought  to  a  cellar 
within  the  close,  where  there  was  very  little 
light.  Depones,  that  she  did  not  see  any 
water  come  out  of  his  mouth,  and  that,  when 
the  deponent  lifted  up  the  linen  sheet  which 
was  over  him  in  the  cellar,  some  of  them 
caused  let  it  down  again,  for  it  was  not  fit  to 
let  the  body  be  seen.  Depones,  that  Janet 
Johnstoun  was  present  with  the  body  in  the 
cellar  with  the  rest,  and  though  it  was  known 
that  neither  Sir  James  nor  his  lady  would 
look  upon  her  for  a  good  time  before,  nor 
was  she  openly  seen  about  the  house,  yet 
that  morning  she  went  to  the  lady's  chamber 
as  soon  as  the  body  was  taken  out,  and  the 
deponent  was  present,  and  saw  her  come  in, 
and  well  enough  taken  with.  Depones,  she 
heard  Philip,  after  his  father's  death,  greet 
and  cry,  but  saw  no  tears.  Depones,  imme- 
diately after  his  fathers  body  was  found,  he 
would  have  forced  his  father's  chamber-door, 
it  being  shut;  but,  the  key  being  gotten,  it 
was  opened,  and  he  entered  in,  and  first  took 
his  father's  gold  and  money  out  of  his  pocket, 
and  then  got  the  keys,  and  searched  the 
cabinet;  and  that,  within  an  hour  after  his 
father  was  brought  from  the  water,  he  got 
the  buckles  of  his  father's  shoes,  and  but 
them  in  his.  Depones,  that,  on  the  Monday 
after  Sir  James's  death,  the  lady  and  Janet 
Johnstoun  having  quarreled  together  about 
some  remains  of  the  holland  of  the  woonding- 
sheet,  Philip  came  down  out  of  his  own 
chamber,  and  the  deponent  heard  him  say 
to  Janet  Johnstoun,  Hold  your  peace  when  I 
command  you,  for  he  would  reward  her 
well  for  the  kindness  she  had  done  to  him  at 
that  time.  Depones,  that,  when  the  order 
came  from  Edinburgh  to  raise  the  corpse 
again,  the  deponent  did  meet  George  Thomp- 
son, the  tailor,  and  perceived  him  shaking 
and  trembling,  and  asked  him  what  troubled 
him;  and  that  his  answer  was,  he  heard 
the  blackest  news  that  ever  he  heard  in  his 
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life,  for  Sir  James's  body  was  to  be  raised 
again,  and  said  he  would  sew  no  more  in  the 
house  of  NewMills  for  the  world,  and  carried 
the  mournin;^s  to  his  own  house.  Depones 
she  knows  notliing  of  false  keys  made  use  of 
about  the  htaise,  only  she  heard  the  latly  say 
1  that  there  were.  Depones,  Philip  had  no 
lock-fast  place  in  tlie  house  except  a  little 
coffer,  and  that,  it  once  being  opened,  the 
deponent  did  see  several  keys  within  it,  and 
that  he  offered  once  the  key  of  one  of  the  rooms 
to  the  deponent,  but  the  deponent  took  it 
not,  because  she  had  the  ordinar  key  of  the 
room.  Depones,  that  Philip  was  in  use  to 
lie  alone,  but  that  after  his  father's  death  he 
would  not  lie  in  a  room  alone  at  New  Mills, 
and  that  he  declared  to  the  deponent  that 
he  was  afraid  to  be  alone  in  a  room  either 
night  or  day,  and  that  he  slept  not  the  night 
after  his  father  died,  and  that  he  should  not 
go  into  the  room  where  his  father  lay  if  once 
he  had  the  cabinet  out  of  it.  Depones,  that, 
a  short  time  before  Sir  James  died,  the  lady 
Laving  fallen  in  a  swond,  and  the  deponent 
having  told  Philip  of  it,  Philip  came  to  his 
mother's  chamber,  and  tliat  his  mother  told 
him  then  that  he  was  like  in  a  short  time  to 
lose  his  mother ;  and  that  he  answered,  in 
the  deponent's  hearing,  that  his  father  should 
be  dead  tirst  :  and  depones,  that,  some  few 
days  thereafter,  in  his  mother's  chamber 
again,  and  in  the  deponent  s  hearing,  he  re- 
newed the  same  words  with  an  oath.  Further 
depones,  that,  two  nights  after  Sir  James's 
death,  the  lady  toltl  to  the  deponent,  that 
something  then  came  in  her  mind  which  she 
had  heard,  to  wit,  that  Philip,  before  he 
went  to  London,  when  he  was  in  his  pomp, 
having  heard  that  Sir  James  was  to  give  his 
estate  to  his  second  son,  in  the  house  of  James 
Smith  in  the  Nungate,  had  vowed  to  kill  his 
brother,  and  the  like  or  little  less  to  his  father  ; 
and  that  thereafter  when  they  were  coming 
into  Edinburgh,  the  lady  renewed  again  to 
the  deponent  the  same  words,  and  added, 
what  if  they  should  put  her  bairn  in  prison? 
And  this  is  the  truth,  as  she  shall  answer  to 
God.     Depones  she  cannot  write. 

John  Sha/id,  sometime  servitor  to  Sir  James 
Standsfield,  aged  forty-three  years,  unmarried, 
purged,  and  sworn,  depones,  That,  a  little  after 
Philip    Standsfield    the  pannel's    marriage, 


the  pannel  and  dejwnent  being  in  James 
Smith's  house,  in  Nungate  of  Haddington, 
the  pannel  did  expostulate  witli  tlie  deponent, 
that  his  father  dealt  too  narrowly  with  him, 
he  being  then  married ;  and  the  deponent 
told  the  pannel  that  his  father  was  in  straits, 
and  exhorted  him  to  be  dutiful  to  lii.s  fiitlier; 
thereafter  tlie  pannel  said.  If  I  knew  my 
father  would  give  his  estate  to  my  brother 
John,  I  would  cut  his  throat ;  and  tlie  land- 
lord of  the  house  being  by,  and  present,  and 
surprised,  cried  out,  God  preserve  me !  what 
means  the  man  ?  the  landlord  understanding 
by  the  word  his  his  father:  and,  thougli  the 
deponent  took  the  expression  in  the  same 
sense  as  James  Smith  did,  yet  the  deponent 
endeavoured  to  excuse  it,  by  saying  it  was 
not  his  father  that  he  meaned,  but  his  brother, 
or  his  man  Donald;  and  the  pannel,  being 
present,  said  nothing  for  clearing  of  the  ex- 
pi-ession;  whereupon  the  deponent  went  away, 
and  left  the  pamiel,  and  could  not  endure 
to  stay  longer  in  his  company.  Depones, 
the  night  before  Sir  James's  death,  being  the 
Friday,  the  deponent  was  with  Sir  James  in 
his  chamber,  in  Edinburgh,  where  the  defunct 
was  reading  a  sermon-book,  and  appeared  to 
be  sad,  and  said  to  the  deponent,  I  have  no 
j  comfort  in  my  wife  and  family.  And  this 
is  the  truth,  as  he  shall  answer  to  God. 

3Ir.  Roderick  3Iacke/fzie,  advocate,  being 
solemnly  sv/orn  and  purged,  depones.  That, 
I  about  eight  days  before  Sir  James  Stands- 
i  field's  death,  tlie  deponent  and  he  having 
;  met  in  the  Parliament  Close,  the  defunct 
invited  him  to  take  his  morning  draught. 
And  when  they  were  gone  to  Mr.  Shell's 
house,  the  deponent  perceiving  him  to  be  in 
some  concern,  the  deponent  asked  him,  what 
troubled  him.  The  defunct  answered,  that 
he  had  no  satisfaction  at  home :  whereupon 
the  deponent  said,  that  people  reported  that  he 
was  partly  the  occasion  of  it,  having  dis- 
lierished  his  son  the  pannel,  and  acquainted 
him  therewith:  and  the  defunct  answered, 
Ye  do  not  know  my  son,  for  he  is  the  greatest 
debauch  in  the  earth;  and  that  which  troubles 
me  most  is,  that  he  twice  attempted  my  own 
person.  And  this  is  the  truth  as  he  shall 
answer  to  God. 

Archibald    Dunbar,    merchant     in     Edin- 
burg,  aged  twenty-six  years,  married,  purged, 
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and  sworn,  depones,  Tliat,  the  deponent  having 
met  with  the  deceased  Sir  James  Slandstield 
at  Culter,  but  he  does  notremember  positively 
the  time,  but  it  was  either  in  the  year  of  this 
king's  parliament,  or  the  harvest  before,  and 
Sir  James  and  the  deponent,  and  some  other 
company  being  in  a  room..  Sir  James  v/as 
discoui'sing  of  his  son's  undutifnlness,  and 
within  a  little  v^'hile  having  heard  a  shot  at 
the  outer  door  of  the  house,  aiul  the  deponent 
and  other  offering  to  go  out  to  see  what 
the  matter  Avas,  Sir  James  was  unwilling  to 
let  them,  lest  they  should  come  to  hazard. 
And  thereafter  ha^'ing  heard  another  shot, 
they  did  olier  to  go  down  again,  and  Sir 
James  still  dissuaded  them,  and  said  that  it 
might  be  his  distracted  son  Philip.  And 
they  having  inquired  if  he  was  in  the  couTitry, 
and  how  he  came  to  fear  any  harm  from 
him,  Sir  James  said,  he  believed  he  was  in 
the  ccunti-y,  and  that  in  his  going  south  he 
had  followed  him  to  Lothian-burn,  and  shot 
two  pistols,  iirst  one,  and  then  another  at 
liim ;  and  if  it  had  not  been  that  Sir  James 
was  well  horsed,  and  his  son  Philip  upon  a 
work -horse,  he  had  killed  him.  And,  Samuel 
Menzies  having  said  he  was  sure  there  could 
not  be  ball  in  them.  Sir  James  said,  he  had 
gotten  too  many  proofs  of  his  son's  unna- 
turalily  to  him,  that  he  had  no  will  to  be  in 
his  reverence.  Depones,  that  Sir  James  all 
that  night  went  not  to  bed,  and  ihe  depo- 
nent sat  up  with  him,  and  conveyed  liim 
into  Edinburgh.  And  this  is  the  truth,  as  he 
shall  answer  to  God. 

Mr.  Ji'illiam  Clerk,  advocate,  purged  and 
sworn,  depones,  That,  having  frequent  occa- 
sions to  be  with  Sir  James  Standsfield,  and 
he  having  desired  him  to  draw  a  disposition 
of  his  estate  to  his  son  John,  Sir  James  did 
complain  of  his  son  Philip's  vmdutifulness 
to  him  ;  and,  the  deponent  having  dissuaded 
him  to  do  it,  since  his  son  Philip  might  be 
reclaimed,  Sir  James  said,  No,  for  he  had  no 
expectation  of  it ;  for  when  he  was  at  the 
Lead-hills,  there  was  some  pistol  shot  at  him, 
which  he  was  sure  came  from  his  son  Phili]). 
And  this  isthe  truth,  as  he  shall  answer  to  God. 

The  next  witness,  Mr.  John  Bell,  minister 
of  the  gospel,  aged  forty  years,  having  been 
l)urged  and  sworn,  aird  also  solutus,  or  re- 
leased    (apparently     from     some     restraint 


against  giving  his  testimony  held  to  be  im- 
posed by  his  clerical  character)  was  not  ex- 
amined, but  produced  the  following  written 
declaration  of  what  he  knew  relating  to  the 
nuuder,  which  he  declared  to  be  the  truth 
as  he  should  answer  to  God.  It  is  declared, 
in  tire  title,  to  have  been  emitted  "  in  answer 
to  several  interrogatories  proposed  by  his 
Majesty's  Advocate  before  the  lords  of  the 
committee  of  the  council ;"  and  will  be 
found  to  be  a  very  curious  and  characteristic 
elfusion — characteristic  of  the  time  as  well  as 
of  the  individual. 

"  Imprimis,  I  declare,  that,  at  Sir  James 
Standstield's  earnest  desire,  I  went  from  this 
town  with  him  to  New  Mills ;  and  that  by 
the  way  I  discerned  nothing  but  sound  judg- 
ment and  reason  in  Sir  James,  for  his  dis- 
course was  both  rational  and  pertinent,  and 
that  both  at  supper  tliat  night,  and  after  sup- 
per, his  discourse  was  rational,  and  his  car- 
riage most  civil,  and  was  pleased  to  accom- 
pany me  to  my  chamber,  and  sat  with  me 
there  (as  I  supposed)  until  it  was  about  ten 
o'clock  at  night,  discoursing  pertinently,  and 
to  good  purpose. 

"  2.  I  declare,  that,  having  slept  but  little, 
I  was  awakened  in  fear  by  a  cry  (as  I  sup- 
posed) and  being  waking,  I  heard  for  a  time 
a  great  din,  and  coni'used  noise  of  several 
voices,  and  persons  sometimes  walking,  which 
all  righted  me  (supposing  them  to  be  evil 
tvicked  spirits)  ;  and  I  apprehended  the  voices 
to  be  near  the  chamber-door  sometimes,  or  in 
thetranse  [passage],  or  stairs,  and  sometimes 
below,  -which  put  me  to  arise  in  the  night, 
and  bolt  the  chamber-door  further,  and  to 
recommend  myself  by  prayer,  for  protection 
and  preservation,  to  the  majesty  of  God : 
and  having  gone  again  to  bed,  I  heard  these 
voices  continue,  but  more  laigh  [low],  till 
within  a  little  time  they  came  about  to  the 
chamber-window  ;  and  then  I  heard  the  voice 
as  high  as  before,  which  increased  my  fear, 
and  made  me  rise  again  to  look  over  the  win- 
dow, to  see  whether  they  were  men  or  women  ; 
but  the  window  would  not  come  up  for  me, 
which  window  looked  to  the  garden  and 
water,  whither  the  voices  went  on  till  I  heard 
them  no  more;  only  towards  the  morning  I 
heard  walking  on  the  stairs  and  in  the  trause 
above  that  chamber  where  I  was  lying. 
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"  3.  I  decliire  that  I  told  tlie  woman  wIjo 
put  oil  my  tire  in  my  cliamber  that  Sabbath 
morning,  tliat  I  had  rested  little  that  night, 
through  din  I  heard  ;  and  that  I  tvas  sf/re 
there  were  evil  spirits  about  that  house  that 
night. 

"  4.  I  declare,  that,  about  an  hour  after 
day,  Philip  came  to  my  chamber,  and  asked 
if  Sir  James  came  to  that  chamber  this  morn- 
ing, and  told  me  that  he  had  been  seeking 
him  upon  the  banks  of  the  v/ater :  unto 
wliich  I  replied,  I  have  not  seen  your  lather  ; 
but  what  mean  ye  by  tlie  banks  of  the  water  V 
Wherevipon  Philip,  without  answering,  went 
down  stairs  immediately,  and  within  a  little 
time  I  followed  to  see  what  he  meaned  ;  and 
having  gone  without  the  gate,  and  up  the 
causey  that  leads  to  the  manufactory,  one 
came  running,  and  said,  they  had  found  Sir 
James  lying  in  the  water  :  whereupon  I  was 
stricken  with  such  astonishment,  fear,  and 
trembling,  that  I  could  go  no  further,  but 
returned  trembling  to  the  chamber ;  and, 
having  sitten  down  on  the  bedside,  I  said  to 
an  honest  man,  who  accompanied  me,  This 
is  the  saddest  day  that  ever  I  saw  ;  my  af- 
frightment  in  the  night  Avas  terrifying  to  me, 
but  this  is  more  grievous.  And,  having  gone 
to  an  honest  man's  house,  where  I  took  horse 
that  morning,  I  said.  If  the  majesty  of  God 
did  ever  permit  the  devil  and  his  instruments 
to  do  an  honest  man  wrong,  then  Sir  James 
StandsHeld  lias  received  wrong  this  last  night, 
"which  the  Lord  Avill  discover  in  his  good 
time. 

"  5.  I  declare,  that,  after  my  return  from 
Moreham  that  Sabbath  evening,  Philip  told 
me  that  he  had  advertised  several  friends 
at  Edinburgh,  and  that  he  was  expecting  the 
Ci)mmissary  amongst  others  that  night : 
whereupon  I  commended  what  he  had  done, 
in  sending  for  such  intelligent  persons,  and 
that  for  two  reasons,  (1.)  because  it  was  ne- 
cessary his  father's  body  sliould  be  sighted ; 
(2.)  because  they  could  advise  him  about  his 
burial.  Philip  answered,  tliat  he  was  seen 
by  these  that  took  him  out  of  the  water.  But 
I  replied,  that  was  not  enough,  for  the  murder 
committed  was  either  a  violent  murder,  or  a 
distracted  murder ;  and  having  described 
what  a  distracted  murder  was  (u])on  Pliilip's 
relating  some  distemper  his  father  had  been 


in  some  years  formerly),  I  said,  that  I  con- 
ceived no  person  could  come  to  such  a  high 
act  of  frenzy,  to  do  such  a  thing,  but  it  would 
be  known  on  him  many  lioiirs,  yea  some  days 
before;  but  I  could  testify  tiiat  Sir  James 
v/as  in  his  right  reason  at  ten  o'clock  ;  where- 
fore /  inclined  to  think  it  ivas  a  violent  murder 
committed  by  icicked  spirits  ;  and  so  advised 
that  the  corpse  might  he  siglited  by  the  near- 
est physicians  and  friends,  and  the  honest 
men  living  in  that  town.  Nevertheless,  they 
went  and  buried  Sir  James  that  niglit,  with- 
out either  acquainting  me,  or  several  honest 
persons  who  lived  in  the  place.  Mr.  Jolm 
Cell  depones  his  above-written  declaration  is 
truth,  as  he  shall  answer  to  God." 

Evil  spirits,  in  this  worthy  clergyman's 
notion,  it  will  be  seen,  were  existencies  quite 
as  substantial  as  any  of  llesh  and  blood ; 
and,  indeed,  this  was  in  that  age  the  almost 
universal  faith  of  liis  countrymen.  How 
undoubting  was  the  conviction  in  which  he 
rested  that  tiie  noise  he  heard  was  made  by 
supernatural  agents,  notwithstanding  a  mo- 
mentary impression  tliat  they  might  possibly 
be  men  or  women,  may  be  inferred  from 
his  conduct  in  never  attempting  to  alarm  the 
household,  which  he  would  certainly  have 
done  if  he  had  believed  that  the  nocturnal 
disturbers  were  of  his  own  species.  He  con- 
tents himself  with  a  recourse  to  prayer,  as  the 
only  available  weapon  in  the  circumstances. 
Touching  the  minutiae  of  form,  we  may  remark 
that  this  declaration  of  Mr.  Bell's  is  subscribed 
both  by  himself  and  by  the  Earl  of  Lhdithgow, 
the  presiding  judge;  whereas  in  other  cases 
the  depositions  are  ordy  subscribed  by  Lin- 
lithgow when  tlie  witness  cannot  write  him- 
self. 

The  report  of  tlie  evidence  fur  the  prose- 
cution proceeds  as  follows  : — 

Sir  Robert  Sinclair,  of  Steinstovni,  purged 
and  sworn,  depones,  Sir  James  Standsdeld, 
being  at  the  deponent's  house,  told  the  de- 
ponent that  he  regretted  that  liis  son  Philip 
had  misspent  his  time  and  money;  and  when 
he  came  home  from  Lontlon,  he  was  ashamed 
to  tell  how  he  came  on  him  in  his  chamber  at 
London  :  and  this  is  the  truth,  as  he  shall 
answer  to  God. 

James  JIurehead,  chirurgeon,  aged  tliirty- 
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two  years,  married,  purged  and  sworn,  depones, 
That  after  the  deponent  and  James  Craufurd, 
chirurgeon,  had  opened  the  corpse  about  the 
neck,  and  sewed  it  up  again,  and  removed  the 
foul  linen,  and  put  on  again  the  clean  linens,  in 
doing  whereof  they  were  obliged  to  shake  the 
body  to  and  fro,  and  move  the  head  back  and 
forward,  the  deponent  desired  that  the  friends 
might  lift  the  body,  and  put  it  in  the  coffin, 
and  that  the  pannel,  having  come  and  lift  up 
the  head,  he  did  let  it  fall  upon  the  table 
suddenly,  and  that  it  made  a  considerable 
noise  at  falling,  and  that  the  pannel  retired 
back  quickly,  rubbing  his  hands  on  his  breast, 
and  crying,  O  God !  O  God !  and  some  such 
other  Avords :  and  that  the  deponent,  being 
astonished  thereat,  looked  to  the  corpse,  and, 
as  the  pannel  did  take  away  his  hand  from  it, 
did  see  it  darting  out  blood  through  the 
linen  from  the  left  side  of  the  neck  which  the 
pannel  touched;  and  that  the  deponent  was 
amazed  at  the  sight,  partly  through  the  dart- 
ing out  of  the  blood,  and  partly  through  the 
apprehension  he  had  of  the  murder.  Depones, 
he  saw  nobody  touch  the  left  side  of  the  de- 
funct's head  the  time  it  bled,  but  the  pannel. 
Depones,  that,  as  soon  as  the  deponent  reco- 
vered out  of  his  amazement,  he  cried  to  the 
boy  to  give  the  pannel  some  ti-eacle-water, 
which  he  did;  but  depones,  he  did  not  see 
Philip  the  pannel  return  again  to  the  body  of 
his  father.  Depones,  when  the  deponent  and 
the  otlier  cliirurgeon  were  putting  on  the  clean 
linens,  and  stirring  and  moving  the  head 
and  craig  [throat],  he  saw  no  blood  at  all. 
And  this  is  the  truth,  as  he  shall  answer  to 
God. 

Besides  this  testimony  to  the  supernatural 
fact  of  the  bleeding  of  the  dead  body  at  the 
touch  of  the  murderer,  IMurehead  had  pre- 
viously, in  conjunction  with  another  Edin- 
burgh surgeon,  Mr.  James  Craufurd,  made 
the  following  somewhat  more  professional 
report  of  their  inspection  of  the  corpse  in 
Moreham  Church,  on  Friday  the  30th  of 
November,  after  it  had  been  disinterred : — 

"Edinburgh,  December  1,  1687.  We, 
under-sul^scribers,  James  Craulurd  and  James 
Murehead,  chirurgeons  in  Edinburgh,  having 
order  from  Sir  John  Dalrymple,  his  Majesty's 
Advocate,  to  go  to  Moreham,  and  there  to 
take  up  the  corpse  of  Sir  James  Standsfield, 


and  to  sight  and  view  the  same  exactly,  and, 
if  need  were,  to  open  up  the  body,  and  to 
consider  whether  there  appeared  any  evidence 
of  wounds,  bruises,  or  strangling  upon  the 
corpse,  besides  what  might  have  happened  by 
his  falling  or  drowning  in  the  water,  &c. :  in 
obedience  thereto,  we  caused  take  up  the  said 
corpse,  in  the  presence  of  Philip  Standsfield, 
Mr.  Andrew  Melvil,  minister  of  Moreham, 
James  Hamilton,  writer  to  the  signet,  James 
Row  and  Alexander  Campbell,  merchants 
in  Edinburgh,  Umphray  Spurway,  James 
Dick,  James  Mitchell,  and  John  Robertson, 
indwellers  in  New  Mills,  and  some  others. 
Having  with  all  possible  exactness  viewed  the 
corpse,  we  observed  the  face  a  little  swelled, 
and  inclining  to  a  dark  reddish  colour,  some 
fulness  of  some  capillary  veins  in  the  pallate 
of  the  mouth  towards  the  uvula,  as  also  a 
large  and  conspicuous  swelling,  about  three 
inches  broad,  of  a  dark -red  or  blae  [purplish] 
colour,  from  one  side  of  the  laiynx  round 
backwards  to  the  other  side  thereof;  we  ob- 
served the  jugular  veins  on  both  sides  the 
neck  very  large  and  distended,  and  full  of 
blood ;  there  was  a  large  swelling  under  and 
betwixt  the  chin  and  the  cartilago  scutiformis ; 
there  was  also  a  little  scratch  below  the  left 
mandibula,  Avhich  had  rankled  the  cuticula, 
and  made  some  little  impression  on  the  cutis : 
having  made  incision  from  the  chin  down 
about  the  larynx,  and  cross  upon  the  swell- 
ing of  the  neck,  we  found  a  greater  laxness 
and  distance  (as  we  think)  than  ordinary 
betwixt  the  cartilago  scutiformis  and  os 
hyoides  ;  we  found  the  tumour  on  the  neck 
containing  bruised  like  dark  or  blackish  blood ; 
the  jugulars,  when  cut,  bled  considerably, 
especially  that  on  the  left  side.  Having 
opened  his  breast,  we  found  the  lungs  dis- 
tended, to  the  filling  up  their  concavities, 
but  free  of  water :  his  stomach,  liver,  &c., 
were  all  in  good  condition;  we  found  no 
water  within  the  corpse;  the  corpse  had  no 
smell  at  all ;  the  breast,  belly,  ....  &c. 
were  all  well-coloured;  there  was  no  swelling 
in  his  belly,  nor  anything  by  ordinary  to  be 
seen  on  his  head." 

This  report,  attested  by  their  signatures,  the 
two  surgeons  had,  on  tlie  6th  of  December, 
sworn  to  be  true  before  a  committee  of  the 
Privy  Council ;  and  they  now  again  deposed 
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to  the  same  effect  iii  presence  of  the  Court 
and  Jury. 

Along  with  this  was  given  in  and  read 
another  paper,  entitled,  '•  The  Chirurgeons 
of  Edinburgh,  their  ophiion  anent  the  said 
murder,"  dated  the  3rd  of  February,  and 
subscribed  by  Craufurd,  Murehead,  and  four 
other  surgeons,  the  first  name  being  that  of 
John  Bailie,  deacon  of  the  corporation.  The 
six  surgeons  state,  tliat,  "  though  it  be  not 
usual  to  declare  more  than  matter  of  fact,'' 
yet,  in  obedience  to  their  lordships"  commands, 
desiring  to  be  informed  if  the  symptoms  re- 
ported to  have  been  found  upon  the  body  did 
import  drowning  or  strangling,  they  humbly 
ofiered  their  opinion,  so  far  as  their  art  or 
experience  would  allow,  that  it  was  very 
probable  the  face,  larynx,  and  other  parts 
found  swollen,  tumoured,  distended,  lax, 
and  full  of  blood,  had  suilered  some  external 
violence,  which  had  made  them  appear  so 
far  different  from  their  natural  figure  and 
colour,  and  that  the  injuries  they  had  received 
could  not  have  been  caused  by  drowning 
simply.  And  they  added  that  the  circum- 
stance of  the  lungs  being  found  distended, 
and  the  bronchi  full  of  air,  without  any  water 
either  in  these  cavities  or  in  the  stomach  and 
intestines,  gave  just  ground  to  think  that  the 
deceased  had  not  been  drowned, 

A  third  report,  from  tlie  College  of  Physi- 
cians, dated  the  6tli  of  February,  and  sub- 
scribed by  D.  A.  Balfour,  their  president, 
follows,  in  which  they  in  like  manner  give 
it  as  their  opinion,  that,  supposing  the  decla- 
ration of  the  surgeons  who  liad  inspected  the 
body  to  be  depended  on  as  correct,  there  was 
sufficient  ground  to  believe  that  the  deceased 
had  been  sti-angled  and  not  drowned. 

The  next  witness  called  was  Umphray  (or 
Humphrey)  Spurway,  who  is  described  as  an 
Englishman,  of  the  age  of  fifty  years,  and 
who  appears  to  have  been  the  proprietor  or 
manager  of  the  cloth-manufactory.  It  is, 
perhaps,  on  account  of  his  having  been  a 
native  of  another  kingdom  that  this  witness, 
as  well  as  the  clergyman,  is  stated  to  have 
been  solutus,  or  released  from  some  restraint, 
as  well  as  purged  and  sworn,  before  giving 
his  evidence.  He  deposed  to  the  truth  and 
verity  of  the  following  declaration  now  given 
in  by  him,  "  which,"  says  the  record,  '■  is  all 


written  and  subscribed  with  his  own  hand, 
and  consists  of  two  leaves  of  paper,  written 
on  all  sides :" — 

"  I,  Umphray  Spurway,  of  New  Mills, 
clothier,  being  summoned  to  appear  before 
the  Lords  of  his  majesty's  Privy-Council  in 
Edinburgh,  the  6th  of  December,  1687,  to 
declare  my  knowledge  of  what  I  had  seen, 
and  heard,  relating  to  the  death  of  Sir  James 
Standsfield  of  New  Mills,  did  then  and  there 
declare  before  the  saids  Lords,  as  liereafter 
followeth  ;  and,  after  declaring  what  I  had 
to  say,  was  commanded  to  commit  to  writino- 
my  said  declaration,  under  my  own  hand, 
which  I,  the  aforesaid  Umphray  Spurway, 
do  hereby  humbly  offer  to  the  abovesaid 
Lords  of  his  majesty's  Council,  subscribino- 
the  same  with  my  own  hand, 

"About  six  weeks  before  the  death  of  Sir 
James  Standsfield,  after  iiight  I  went  to  pay 
my  respects  to  Sir  James,  as  I  usually  did 
when  he  was  at  New  Mills,  at  which  time  I 
found  him  not  so  free  for  discourse,  nor  so 
pleasant  as  at  other  times :  insomuch  tliat  I 
used  that  freedom  with  him,  to  qiiere  the 
reason  why  his  Honour  was  so  melanchol}% 
Who,  witli  a  great  sigli,  wringing  his  hands 
together,  with  tears  trickling  down  his  cheeks, 
said,  Mr.  Spurway,  I  have  great  cause  for 
it;  I  have  borne  my  own  burden,  without 
complaining  to  others,  but  I  liave  a  very 
wicked  family,  and  it  is  very  sad  tliat  a  man 
should  be  destroyed  by  his  own  bowels:  but 
let  me  be  never  so  sparing  in  my  expense,  l)oth 
at  home  and  abroad,  ytt  they  at  home  of  my 
family  consume  me  ; — condescending  on  some 
particulars,  of  some  extravagant  sums  of 
money,  monthly  brought  in  to  him,  that  his 
family  had  expended,  besides  what  he  al- 
lowed for  tliem,  which  was  very  suflicient; 
but  that  which  grieved  him  most  was,  that  his 
youngest  son,  whom  he  had  some  comfortable 
hopes  of,  and  upon  whom  lie  had  settled  his 
estate,  his  just  debts  being  first  paid,  and 
that  to  the  knowledge  of  his  son ;  but  now 
he  was  frustrated  of  his  hopes  of  that  son  too ; 
for  his  eldest  son  had  debauched  his  youngest 
son,  who  had  several  times  of  late  come  in 
drvuik,  as  the  other ;  this  he  declared  to  me 
with  very  great  grief  of  heart.  But  the 
Saturday "s  night  after  Sir  James  and  a  mi- 
nister, one  Mr.  Bell,  came  to  New  Mills  from 
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Ediiihurgh,  I  came  in  at  the  house  of  one 
James  Marr,  where  I  saw  Sir  James  and  Mr. 
Bell  sitting  by  the  fire,  before  he  had  been 
at  his  own  house,  which  I  wondered  at, 
having  never  known  the  like  done  by  him 
before ;  but  since  I  have  had  my  thoughts 
that  he  had  a  fear  upon  him  (good  gentle- 
man) of  going  to  his  own  house  ;  but,  having 
sat  some  time  with  him,  he  desired  Mr,  Marr 
to  send  one  of  his  people  at  his  house,  to 
know  if  they  had  kindled  a  fire  for  him  ;  and 
upon  the  return  the  messenger  gave  this 
answer,  May  it  please  your  Honour,  your 
fire  is  kindled  for  you;  upon  Avhich  Sir 
James  and  the  minister  arose,  and  took  their 
leave  of  Mr.  Marr;  and  I  also  accompanied 
Sir  James  and  the  minister  half  the  way 
towards  his  home,  and  so  took  my  leave  of 
him,  wishing  his  Honour  a  good  night.  But 
the  next  morning,  being  Sabbath-day,  aWev 
the  light  well  appeared,  one  Agnes  Bruce 
came  at  my  chamber-door,  and  knocked.  I 
went  and  opened  the  door.  Says  she,  Sir, 
Sir  James  is  gone  out  of  his  lodging-room  this 
morning,  and  we  have  sought  all  the  rooms 
of  the  house  for  him,  but  cannot  find  him. 
She  goes  ofi",  I  immediately  followed  her, 
and  when  I  came  out  of  my  door  I  met  with 
Mr.  Philip  Standsfield  and  James  Dick.  Mr. 
Standsfield  declares  to  me,  Lord,  Mr.  Spur- 
way,  what  should  be  the  cause  of  this  man"s 
discontent,  that  he  should  thus  leave  his 
lodgings  and  walk  out?  To  which  I  rejjlied. 
Sir,  do  you  wonder  the  cause  of  his  discon- 
tent, who  never  gave  him  content,  but  had 
been  the  cause  of  grieving  him,  from  one  to 
the  other  of  them,  ever  since  I  knew  the 
family  ?  But  he  turned  his  back  upon  me, 
and  made  no  reply  at  all.  However,  I  went 
at  Sir  James's  house,  but  could  not  procure 
the  keys  of  neither  of  the  gardens,  and  I  sent 
abroad  of  Sir  James's  servants,  and  of  my 
own,  some  on  horseback  and  some  on  foot, 
to  inquire  after  him :  at  last  a  servant  of 
mine,  one  William  Bowman,  found  him  in 
the  river,  a  little  by  west  the  town.  I  went 
at  the  place,  and  saw  him  lying  about  two 
yards,  or  eight  foot,  from  the  brink  of  the 
river,  lying  upon  his  belly,  just  at  the  top  of 
the  water,  as  it  were  fioatlng,  only  his  coat 
and  waistcoat  loose  about  him,  and  a  shirt 
on  him  that  I  saw.     I  saw  the  place  at  the 


brink  of  the  river,  where  some  one  had  stood, 
all  beaten  to  mash  with  feet,  and  the  ground 
very  open  and  mellow,  although  a  very  hard 
frosty  morning ;  so  I  gave  order  to  some  to 
get  a  ladder,  and  to  set  one  end  into  the 
river,  as  near  the  hinder  part  of  Sir  James 
as  they  could,  and  the  other  end  of  the  ladder 
to  fall  at  the  top  of  the  brae  [bank],  which 
was  very  steep,  and  so  they  might  get  him 
out  easily  ;  so  I  came  avi^ay  from  the  place, 
and  desired  Mr.  Marr  to  see  the  body  landed, 
declaring  that  I  would  go  home,  and  write 
to  Mr.  George  Hume,  merchant  in  Edinburgh, 
of  the  sad  sight  which  I  had  seen,  desiring 
him  to  communicate  the  same  to  my  Lord 
Advocate,  with  desire  to  know  by  the  mes- 
senger his  lordship's  pleasure,  what  of  advice 
or  direction  he  would  be  pleased  to  give  con- 
cerning it,  and  it  should  be  followed  :  but 
the  messenger  that  I  sent,  after  he  had  de- 
livered my  letter  to  Mr.  Hume,  and  order 
given  by  Commissary  Dalrymj^le  how  to  pro- 
ceed further  with  the  body  of  Sir  James, 
which  order  v/as  directed  to  myself  by  a  letter, 
which,  when  I  read  the  letter,  the  contents 
was :  That  I  should  endeavour  to  procure 
two  or  three  discreet  persons  of  New  Mills  to 
myself,  and  we  together  view  the  body  of 
Sir  James;  and,  if  we  found  no  grounds  to 
believe  that  his  person  had  been  wronged 
by  others,  that  then  with  all  speed  he  should 
be  buried,  and  that  as  privately  and  with 
as  little  noise  as  could  be :  but  this  letter, 
which  was  the  commissary's  order  to  me, 
was  sent  by  the  hand  of  one  James  Mitchel, 
kinsman  to  Sir  James ;  for  that  horse  that 
the  express  rode  on  to  Edinburgh  was  taken 
out  of  the  stable  where  he  was  set  up; 
and  one  IVIr.  Patrick  Smith,  the  brother- 
in-law  of  Sir  James  Standsfield,  mounted 
on  him  to  come  for  New  Mills.  So  that  my 
express  was  thereby  disabled  to  bring  me 
tlie  answer  of  my  letter;  and  the  said  James 
Mitchel,  who  brought  my  letter,  came  home 
at  the  place  by  nine  of  the  clock  that  Sab- 
bath-day at  night,  and  gave  an  account  of 
the  letter  that  he  had  for  me ;  but  they 
dissuaded  him  from  bringing  it  me,  so  that 
I  had  it  not  till  three  hovus  after  Sir  Jame* 
was  buried.  But  upon  Monday  morning  I 
arose  about  three  or  four  of  the  clock ;  and, 
coming  out  of  my  house,  I  saw  great  lights 
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at  Sir  James's  gate,  which  occasioned  my 
going  down  to  see  what  tlie  matter  was;  and 
as  I  went  I  met  with  one  William  Robinson 
coming  up  of  home  ;  I  asked  what  the  mean- 
ing was  of  these  lights,  and  of  the  horses  that 
1  then  saw  at  Sir  James"s  gate  i  Who 
answered  me,  that  Sir  Jamess  corpse  were 
brought  out  at  the  gate,  and  that  they  were 
carrying  it  at  INIoreham  to  be  buried,  having 
received  orders  from  my  Lord  Advocate  for 
that  pvirpose.  At  which  I  returned  to  my 
house,  thinking  it  very  strange  thus  to  pro- 
ceed without  having  liad  the  corpse  viewed  by 
some  person,  as  I  well  knew  was  customary 
in  England  in  such  cases.  The  next  step, 
to  my  remembrance,  was,  that  upon  the 
Tuesday  night  following,  after  1  was  in  bed, 
one  Mr.  Alexander  Campbell  in  Edin])urgh, 
with  one  Mr.  James  Row,  and  a  gentleman, 
one  IMr.  Hamilton,  with  two  chirurgeons, 
came  at  my  house,  and  caused  me  to  rise  out 
of  my  bed,  showing  me  an  order  wliich  they 
had  irom  my  Lord  Advocate  for  the  taking 
up  again  of  the  body  of  Sir  James  Stands- 
iield,  and  commanded  me  to  inake  ready  to 
go  with  them ;  and,  having  seen  the  order, 
readily  submitted  thereunto,  and,  when  com- 
ing upon  the  place  at  Moreham,  caused  the 
said  grave  to  be  opened,  and  the  cotiin  taken 
up.  It  was  carried  into  the  church,  and 
there  opened;  and  as  soon  as  Sir  James's 
grave-clothes  were  taken  oft"  him,  and  all  his 

upper  parts  uncovered, methought  his 

face  looked  not  as  I  expected,  nor  as  others 
had  insinuated,  that  were  at  tlie  dressing  of 
him  at  lirst ;  i"or  they  said  that  his  body 
and  face  was  very  fair  and  fresh ;  but  I 
found  his  face,  at  first  view,  of  another  com- 
plexion, being  blackish,  with  some  streaks 
of  red,  like  standing,  or  rather  strangled, 
blood;  and  muler  his  left  ear  I  saw  a  swell- 
ing home  to  his  throat,  of  a  blackish  red 
colour.  After  this  1  saw  the  chirurgeons 
opening  his  body,  beginning  at  the  top  of  his 
chin,  and  so  down  to  the  pit  of  his  stomacli, 
and  then  cut  his  skin  on  botli  sides  his  tlu-oat, 
towartls  each  ear,  and,  coming  at  the  place 
near  his  left  ear  that  I  saw  swoln.  I  there 
saw  of  corroded  or  congealed  blood  lying  a 
lump  of  a  great  thickness  and  two  or  three 
inches  long,  which  proved  to  me  he  had  been 
sti-angled:  and  one  thing  more   I   observed, 


that,  when  Mr.  INIurehead  put  ofl'  his  cap  at 
first  from  his  head,  in  slipping  it  back  Sir 
Jamess  eye-lids  opened,  and  his  eyes  ap- 
peared, but  his  eye-lids  much  swoln  and 
very  red,  which  did  also  prove  to  me  a  symp- 
tom of  strangling.  Tliis  being  done,  and  his 
breast  opened,  so  that  his  entrails  appeared, 
and  to  me  seemed  in  good  order,  and  no 
appearance  of  water  in  his  body,  neither 
then  nor  when  first  he  was  taken  out  of  the 
river ;  the  like,  1  tliink,  has  not  been  ever 
known  by  any  man  tliat  cast  himself,  or  tliat 
has  been  cast,  intu  a  river  alive,  and  not  to 
have  his  body  full  of  water ;  nor  that  ever  a 
dead  man  should  lie  at  the  top  of  tlie  water 
where  no  running  stream  is,  but  a  still  water 
of  about  five  foot  deep:  but  to  me  in  this  it 
shows  that,  as  God  is  a  wonder-working  God, 
so  he  has  in  this  shown  no  less,  to  convince 
men  that  this  worthy  gentleman  mtfrdered 
not  himself,  but  was  murdered. 

"  i3ut  my  last  observation  was  of  a  wonder 
more,  that  the  Lord  did  show,  when  the  chi- 
rurgeons had  caused  the  body  of  Sir  James  to 
be  by  their  servants  sewn  up  again,  and  his 
grave-clothes  put  on.  A  speech  was  made  to 
this  purpose; — It  is  requisite  now  that  those  of 
Sir  James  Standslleld's  relations  and  nearest 
friends  should  take  him  oft"  from  the  place 
where  now  he  lies,  and  lift  him  into  his 
cofiin.  So  I  saw  Mr.  James  Row  at  tlie  left 
side  of  Sir  James's  head  and  shoulder,  and 
Mr.  Philip  Standsfield  at  the  right  side  of  his 
head  and  slioulder;  and,  going  to  lift  oft*  the 
body,  I  saw  Mr.  Philip  drop  the  head  of  his 
father  upon  the  form,  and  much  blood  in 
hand,  and  himself  flying  oft'  from  the  l)ody, 
crying.    Lord    have   mercy    upon    me!    (or 


upoi 


ipn 


oft"    the   blood    on    h 


clothes,  and  so  lay  himself  over  a  seat  in  the 
church ;  some,  supposing  that  he  would  swarft' 
or  swoon  away,  called  for  a  bottle  of  water  for 
liim.  After  this  we  went  for  Moreham  Castle, 
where  IMr.  Philip  Standsiield,  myself,  and 
several  others  staid  until  it  was  day.  In 
which  time  I  challenged  Mt.  Philip  for  his 
unkindnessto  me,  by  his  not  inviting  me  to  ac- 
company the  corpse  of  his  father  when  first 
buried,  knowing  the  intimacy  that  there  was 
betwixt  his  i'atlier  aTid  myself,  and  that,  of  all 
tlie  j)eople  in  or  about  the  town,  his  father 
delighted  in  no  one's  company  as  iu  mine ; 
u 
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and  that  he  did  not  give  me  notice  of  his 
burial,  that  I  might  do  my  last  office  of  love 
and  service  to  him  by  accompanying  his 
body  to  his  burial-place ;  I  took  it  very  ill 
from  him.  So  then  Mr.  Philip  swore  that 
he  had  sent  two  of  his  servants  to  invite  me, 
but,  if  those  damned  rogues  would  not  do  it, 
what  could  he  help  it  ?  and  yet  did  declare, 
as  is  proved,  and  as  himself  since  confessed 
before  my  Lord  Advocate,  that  he  would  not 
invite  me,  assigning  this  as  his  reason,  sup- 
posing that  myself  and  James  Marr  had  been 
instruments  of  setting  his  father  against  him, 
which  was  a  false  suggestion.  All  which 
particulars  I  have  before  the  Lords  of  his 
Majesty's  honourable  Privy  Council  de- 
clared :  so,  by  their  command,  I  have  in  this 
sheet  of  paper  written  it  over  with  my  own 
hand,  and  do  hereby  subscribe  my  name,  the 
6th  of  December,  1687." 

After  the  reading  of  this  minute  and 
graphic  narrative,  which  brings  us  into  the 
midst  of  the  unfortunate  mans  disjointed  and 
jarring  domestic  circumstances,  three  of  the 
persons  whom  Spurv/ay  had  mentioned  in 
his  declaration  were  examined,  and  gave  the 
following  evidence : — 

James  Mitchel,  nephew  to  the  deceased  Sir 
James  Standsfield,  aged  twenty  years,  un- 
married, purged  and  sworn,  depones,  That 
about  twenty  days  before  Sir  James  Stands- 
field's  death,  being  in  company  with  Philip 
the  pannel,  he  heard  the  pannel  say  that,  if 
his  father  did  dispone  his  estate  by  him,  he 
would  kill  him,  though  he  should  die  in  the 
Grass-market  for  it.  Depones,  that  several 
times  about  a  month  before  Sir  James's 
death  he  heard  the  pannel  say  that  little 
thought  the  people  had  how  soon  the  pannel 
would  be  laird ;  and  when  he  was  he  would 
then  ride  in  their  skirts  that  had  been  ill  to 
him.  And  this  is  the  truth,  as  he  shall 
answer  to  God. 

Joh7i  Topping,  in  Monkrig,  aged  twenty- 
five  years,  married,  purged  and  sworn, 
depones,  That  upon  the  Sabbath  morning  after 
Sir  James  Standsfield's  death  the  deponent 
coming  from  Monkrig  to  New  INIills,  by  the 
side  of  the  water,  he  discovered  a  body  float- 
ing, and  saw  Philip  Standstield  looking  to 
that  place  of  the  water  where  the  body  was; 


and  the  deponent  asked  the  pannel  whose 
body  that  was  in  the  water?  And  the 
pannel  made  no  answer ;  and  when  he  came 
to  New  Mills  he  heard  that  Sir  James's  body 
was  found  in  the  water.  Depones  he  saw  the 
body  taken  out  of  the  water,  and  went  alongst 
Avith  it,  near  to  the  walk-mills,  but  observed 
no  water  come  from  the  body.  This  is  the 
truth,  as  he  shall  answer  to  God.  Depones 
he  cannot  write. 

James  Dick,  in  New  Mills,  aged  forty -seven 
jj^ears,  married,  purged  and  sworn,  depones, 
That,  the  pannel  Philip  Standsfield  and 
the  deponent  being  at  Moreham,  after  taking 
up  of  the  corpse  and  discoursing  about  the 
finding  of  the  body  in  the  water,  the  deponent 
said  to  the  pannel  that  he  saw  something  in 
the  water  when  they  were  searching  after  Sir 
James,  but  he  did  not  suppose  it  to  be  Sir 
James's  body ;  and  the  pannel  said,  I  saw 
him  before  any  of  you.  Depones,  that  he 
saw  the  body  after  it  was  taken  out  of  the 
water  at  the  brink  of  the  brae,  and  went 
alongst  with  the  body  a  piece  of  the  way, 
and  observed  no  water  come  from  the  mouth. 
And  this  is  the  ti-uth,  as  he  shall  answer  to 
God. 

The  portion  of  the  evidence,  however,  that 
goes  farthest  to  prove  that  a  murder  had  been 
committed,  and  that  is  moreover  of  the  deep- 
est interest  in  every  respect,  is  that  which 
closed  the  case  for  the  prosecution.  The  Lord 
Advocate  now  proposed  that  two  children, 
James  Thomson,  the  son  of  George  Thomson, 
a  boy  of  thirteen,  and  Anna  Mark,  the 
daughter  of  Janet  Johnstoun,  a  girl  of  ten 
years  old,  should  be  examined ;  and,  although 
their  admission  as  witnesses  was  refused  by 
the  Court,  on  the  representation  of  the  pri- 
soner's counsel  that  from  their  tender  age 
they  were  not  by  law  capable  of  being  sworn, 
yet  "in  regard,"  says  the  report,  "the  per- 
sons on  the  inquest  earnestly  desired  the  said 
James  Thomson  and  Anna  Mark  might  be 
examined  anent  their  knowledge  of  the  pan- 
iiel's  accession  to  the  foresaid  murder,  they 
allowed  the  fore-named  persons  their  declara- 
tions to  be  taken  for  clearing  of  the  assize," — 
in  other  words,  for  the  more  complete  satis- 
faction of  the  jury.  Few  more  striking  pas- 
sages are  to  be  found  in  the  records  of  pro- 
ceedings in  courts  of  justice  than  the  evidence 
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which  the  boy,  Thomson's  son,  accordingly 
now  gave.  He  declared,  that  "•  Janet  Johnstoim 
came  to  George  Thomson's  liouse  betwixt 
nine  and  ten  at  night,  and  Philip  Standsfield 
the  pannel  came  there  shortly  thereafter  : 
and,  the  house  being  dark,  the  said  Philip 
gave  the  declarant  a  tumor  [a  small  copper 
coin]  to  buy  a  candle,  which  he  did  in  the 
neighbouring  house,  and  after  the  declarant 
returned  with  the  candle  his  mother  ordered 
him  to  go  to  his  bed,  which  was  in  the  same 
room,  and  beat  him  because  he  did  not  pre- 
sently obey.  Declares,  he  heard  one  come 
to  the  door  and  inquire  for  Janet  Johnstoun, 
and  desired  her  to  come  home  and  give  her 
child  suck.  Declares^  he  knew  by  the  voice 
that  the  person  who  came  was  Agnes  Mark, 
the  said  Janet's  daughter,  and  tliat  Janet 
ordered  her  to  go  away,  and  she  sliould  fol- 
low her.  Declares,  she  stayed  a  considerable 
time  thereafter,  and  the  said  Thomson's  wife 
was  desired  to  go  for  a  pint  of  ale,  and  Philip 
took  out  a  handful  of  money  to  see  if  he  had 
any  small  money,  and,  finding  he  had  none, 
the  ale  was  taken  on  upon  trust.  Furder  de- 
clares, that  the  said  George  Thomson  and  his 
wife  and  Janet  Johnstoun  did  stay  together 
and  whisper  softly  a  considerable  time.  De- 
clares, he  heard  Philip  Standsfield  complain 
that  his  father  would  not  give  him  money, 
and  jiray  the  devil  to  take  his  father,  and 
God  damn  his  own  soul  if  he  should  not 
make  an  end  of  his  father,  and  then  all  would 
be  his,  and  then  he  Avould  be  kind  to  them. 
Declares,  Philip  Standsfield  aiid  Janet  John- 
stoun went  away  about  eleven,  and  shortly 
after  his  father  and  mother  came  to  the  bed 
where  the  declarant  was  lying  cross  the  bed- 
foot  ;  and  the  declarant  in  the  night-time 
perceiving  his  father  and  mother  rising  out  of 
the  bed,  and  going  »out  of  the  house,  and 
that  they  staid  a  considerable  time  away, 
about  an  hour  and  an  half  or  two  hours,  and 
that  the  declarant  was  perfectly  awake  when 
they  went  and  were  away,  and  he  wondered 
what  they  were  going  about.  Declares,  his 
mother  came  in  first,  and  came  softly  to  bed, 
and  within  some  time  after  his  father  came 
in,  and  put  a  stool  to  the  back  of  the  door, 
without  locking  it,  for  the  lock  made  always 
a  great  noise  when  they  locked  the  door;  and 
the  declarant's  father  called  to  him  whenever 


he  came  in,  but  the  declarant  made  no  answer, 
that  it  might  be  thought  he  was  sleeping; 
and  his  mother  asked  what  had  staid  his 
father ;  and  thereupon  his  lather  and  mother 
did  fall  discoursing  of  several  things,  and 
particularly  his  father  said  that  the  deed 
was  done,  and  that  Philip  Standsfield  guarded 
the  chamber-door,  with  a  drawn  sword  and  a 
bended  pistol,  and  that  he  never  thought  a 
man  would  have  died  so  soon,  and  that  they 
carried  him  out  towards  the  water-side,  and 
they  tied  a  stone  about  his  neck,  and,  leaving 
him  there,  came  back  to  the  Little  Kiln,  and 
reckoned  whether  they  should  cast  him  in  the 
water  with  the  stone  about  his  neck  or  not, 
and  whether  they  should  cast  him  in  far  in, 
or  near  the  side,  and  at  length  they  returned, 
and  took  away  the  stone  from  about  his  neck, 
and  threw  him  in  the  water.  Declares,  his 
father  said  that  yet  he  was  afraid,  for  all 
that,  that  the  murder  would  come  out,  and 
his  mother  answered,  Hoot,  fool,  there  is  no 
fear  of  that;  it  will  be  thought  he  has 
drowned  himself,  because  he  will  be  found 
in  the  water.  Declares,  when  Sir  James  was 
missing  in  the  morning,  the  declarant's 
mother  said  to  his  father,  Rise  quickly,  for  if 
ye  be  found  in  your  bed  tliey  will  say  that 
ye  have  a  hand  in  the  murder.  Declares, 
the  coat  and  waistcoat  which  were  upon  Sir 
James  when  he  was  found  in  the  water  were 
sent  to  Thomson's  house,  and  Thomson's  wife 
said  to  her  husband  and  Janet  Johnstoun,  in 
presence  of  the  declarant,  that  she  was  af- 
frighted to  see  the  same  coat  and  waistcoat, 
ibr  she  thought  that  some  evil  spirit  was  in  it, 
and  desired  her  husband  to  send  it  away, 
which  he  would  not :  and  further,  that  his 
mother  said  to  her  husband,  in  the  declarant's 
hearing,  that  she  was  affrighted  to  be 'in  the 
house  alone  after  night  fell ;  and,  accordingly, 
whenever  her  husband  went  out,  she  went 
out  with  him,  which  was  not  her  ordinary. 
Declares,  the  said  George  Thomson  did  go 
into  Edinburgh  several  days  before  the  de- 
clarant's mother  was  brought  in,  and  she  did 
immediately  after  he  came  into  Edinburgh 
send  away  Sir  James's  coat  and  waistcoat, 
and  that  she  was  never  in  her  own  house 
after  night  since  her  husband  came  in,  but 
did  lie  in  Janet  Johnstoun's  house." 

Tlie  declaration  of  the  little   girl  Anna 
u  2 
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Mark,  Janet  Johnstouri's  daughter,  v/as  to  the 
i'oUovviiig  purport:  '"  That  on  the  said  Satur- 
day night  Philip  came  up  to  her  mother's 
house,  and  sent  for  George  Thomson  and  his 
wife,  and  thereafter  he  sent  her  to  see  if  Sir 
James  was  come  home;  declares,  that  she 
saw  Philip  with  his  hat  off  give  a  low  saluta- 
tion to  George  Thomson  when  he  came  up  to 
him ;  and  when  she  returned  and  told  that 
Sir  James  was  come  Philip  did.  take  a  drink, 
and  runs  down  to  New  Mills ;  that  about 
eleven  o'clock  that  night  her  good-father 
[step-father]  sent  her  to  seek  her  mother,  and 
that  she  found  her  mother  with  Philip  in 
George  Thomson's  house,  and  that  her  mother 
"bade  her  go  home,  and  she  would  come  after 
her,  and  that  her  good-fatlier  thereafter,  find- 
ing her  mother  did  not  come,  sent  her  for  Mar- 
garet Isles  to  give  suck  to  the  child,  and  went 
home  again ;  but  that  her  mother  did  not 
come  long  after  that,  as  she  thinks  about 
two  in  the  morning,  and  that  she  heard  her 
good-father  say.  Bitch  and  whore,  where  have 
you  been  so  long?  and  she  answered.  Wherever 
I  have  been,  the  deed  is  done  ;  and  then  went 
to  bed :  and  that  after  that  she  heard  them 
speak  together,  but  could  not  know  what  they 
said.  She  declares  also  that  her  mother 
said  she  was  still  feared,  and  would  not 
abide  alone,  nor  lie  alone  in  the  bed,  but 
said  slie  was  afraid."' 

These  remarkable  Declarations  wound  up 
the  evidence  for  the  prosecution,  and  indeed 
all  the  evidence  that  was  produced  in  the 
case ;  for  the  prisoner's  counsel  called  no 
witnesses.  They  may  however  have  cross- 
examined  some  of  those  on  the  other  side, 
although,  from  the  form  into  which  the  evi- 
<lence  is  thrown,  we  are  left  without  the  means 
of  knowing  how  or  by  which  party  it  was  ex- 
tracted. In  Scotland  prisoners  on  a  criminal 
charge  have  always  enjoyed  the  right,  only 
lately  granted  by  the  legislature  in  England, 
of  making  their  full  defence  by  counsel ; 
and  the  modern  practice  at  least  is  for  the 
jury  to  be  addressed,  after  all  the  evidence 
on  both  sides  has  been  heard,  first  by  the 
counsel  for  the  Crown,  and  then  by  the 
counsel  for  the  prisoner,  after  which  the  case 
is  lei't  in  the  hands  of  the  Court.  In  the  pre- 
sent case,  however,  for  a  reason  which  will 


immediately  appear,  nothing  more  was  done 
by  the  prisoner's  counsel  after  their  ineffectual 
appearance  on  the  first  day  in  opposition  to 
the  relevancy  of  the  indictment,  although 
they  were  entitled  to  address  the  Court,  not 
only  now  after  the  close  of  the  evidence,  but 
also  before  tlie  examination  of  the  witnesses 
began,  if  they  chose  to  take  that  opportunity  of 
stating  the  nature  of  the  defence  they  intended 
to  offer.  The  present  usage  at  least  is  for 
the  prisoner's  counsel,  if  he  deems  it  expedient, 
to  commence  the  proceedings  with  such  a 
statement,  which  may  or  may  not  be  replied 
to  by  the  counsel  for  the  prosecution,  also 
before  any  witnesses  are  called. 

The  covmsel  for  the  prisoner  being  'silent, 
the  jury  was  now  addressed  by  the  Crown 
counsel.  Sir  George  Mackenzie.  Mackenzie, 
whose  name  deserves  an  honourable  place  in 
the  literary  history  of  his  country,  both  for 
various  professional  and  other  literary  works, 
and  more  especially  for  tlie  lasting  debt 
the  bar — and  it  may  be  said  the  public — 
of  Scotland  owe  to  him  as  the  founder  of 
the  Advocates'  Library,  had  himself  held  j 
the  oflice  of  Lord  Advocate  from  1674  j 
till  the  accession  of  the  present  king,  James  , 
II.,  and  was  re-appointed  to  it  very  soon  after 
the  present  trial,  on  the  elevation  of  Sir  John  ; 
Dalrymple  to  a  seat  on  the  bench  as  Lord  ; 
Justice  Clerk.  But  the  Revolution,  which 
made  Dalrymple  Secretary  of  State,  or 
prime  minister  for  Scotland,  drove  Mac- 
kenzie from  public  life.  He  retired  to  Oxford, 
and  entered  himself  a  student  there  at  the 
age  of  fifty-four,  but  died  within  a  year  after. 
In  politics  Sir  George  Mackenzie,  as  his 
writings  as  well  as  his  life  attest,  was  a  de- 
voted worshipper  of  prerogative  and  the  di- 
vine right;  and  in  the  arbitrary  times  in 
which  he  served  he  has  the  credit  of  having 
gone  as  far  as  any  one  in  carrying  liis  doc- 
trines into  practice.  The  thorough-going 
style  in  which  he  exercised  the  powers  of 
his  high  office  made  him  be  long  popularly  re- 
membered as  "  The  blood-thirsty  Advocate." 

He  began  his  speech  as  follows  : — "  Gentle- 
men of  the  inquest,  I  am  glad  to  see  so 
strong  and  universal  a  propensity  for  justice 
in  my  native  country,  that  every  man  upon 
first  hearing  this  death  concluded  it  a  mur- 
der, and  trembled  lest  it  should  not  have  been 
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discovered.  Every  man  became  solicitor 
in  it,  wished  to  be  of  the  inquest ;  and 
ardent  prayers  were  generally  put  up  to  Al- 
mighty God  for  tliis  end  with  as  much 
earnestness  as  uses  to  be  for  removing  general 
plagues.  And  the  Almighty,  in  return  of 
those,  did  first  make  so  clear  impressions  on 
all  men's  spirits  of  Philip's  being  the  mur- 
derer, that  he  had  fallen  by  these ;  but  his 
Divine  Majesty,  who  loves  to  see  just  things 
done  in  a  legal  way,  furnished  thereafter  a 
full  probation  in  an  extraordinary  manner, 
wliereby  we  might  not  only  convince  our- 
selves, but  all  such  as  are  not  wicked  enough 
to  have  been  the  authors.  You  will  discern 
the  finger  of  God  in  all  the  steps  of  this 
probation  as  evidently  as  Philip's  guilt ;  and 
this  extraordinary  discovery  has  been  made, 
as  well  to  convince  this  wicked  age  that  the 
world  is  governed  by  Divine  Providence  as 
that  he  is  guilty  of  this  murder." 

The  learned  counsel  then  proceeded  to 
observe  that  the  tliree  crimes  of  which  the 
prisoner  Avas  accused — treason,  the  cursing 
of  his  father,  and  the  murdering  him — were 
"  crimes  in  great  affinity  and  naturally  sub- 
servientto  one  another."  For  what  was  praying 
confusion  to  the  king,  who  is  the  father  of 
the  country,  but  a  cursing  of  oiu- great  parent? 
Yet  there  was  no  reason  to  suspect  that  tlie 
zeal  of  the  prosecutors  for  the  Crown  in  this 
-case  was  instigated  by  any  political  feeling 
or  object.  They  had  taken  no  pains  to  strain 
a  probation  of  the  treason  :  that  part  of  the 
•case  had  been  forced  upon  them,  not  sought 
by  them  :  so  violent  had  they  all  along  been, 
and  still  were,  in  the  search  of  the  murder, 
that  even  treason  was  not  able  to  divert  them. 
The  only  business  of  the  jury  was  to  judge 
how  far  the  murder  and  parricide  were  proved  ; 
'•in  which,"'  said  the  learned  counsel,  "you 
need  to  be  the  less  scrupulous  that  the  son, 
who  is  accused  of  it,  is  to  die  however ;  for 
either  of  the  two  former  crimes  are  so  far 
proved  beyond  all  doubt  that  though  he 
should  escape  this  he  cannot  these.  And 
as  to  the  probation  of  this  crime,  I  must 
first  represent  to  you  that  in  occult  or  atro- 
cious crimes  the  law  has  relaxed  and  re- 
mitted much  of  its  scrupulousness  in  prolja- 
tion,  because  in  theva  the  ordiziary  probation 
cannot  be  had^  and  to  admit  none  but  such 


were  to  reject  all :  and  therefore  in  hame- 
sucken,  which  is  the  beating  a  man  in  his  own 
house,  but  much  more  the  murdering  a  man 
by  way  of  hamesucken  in  his  own  house, 
wherein  all  means  are  used  to  cover,  and  iew 
can  be  got  for  discovering,  you  must  not  ex- 
pect two  witnesses  who  saw  the  murder  com- 
mitted, but  only  such  probation  as  can 
before  God  convince  you  that  this  murder 
was  committed  by  that  man.  No  inquest 
ever  failed  to  find  the  murder  of  children  to 
be  clearly  joroved,  thougli  there  were  no  wit- 
nesses tliat  saw  it  committed ;  and  the  mur- 
dering parents  is  a  more  atrocious  crime, 
because  we  owe  more  duty  to  our  parents 
than  any  parent  does  to  a  child  ;  and  never 
son  owed  more  than  this  did,  nor  can  be 
more  believed  to  have  killed  a  parent." 

After  this  very  questionable  piece  of  legal 
doctrine,  the  tendency  of  which  would  seem 
to  be  to  make  over  the  punishment  of  and 
inquisition  into  great  crimes  not  to  the  reason 
but  to  the  excited  jjassions  of  men,  Sir 
George  proceeded  to  go  over  the  evidence 
which  brought  home  the  murder  to  the 
prisoner.  His  summary  will  be  found  to 
notice  various  little  circumstances  wliich 
had  come  out  in  the  examinations  taken  by 
the  Privy  Council,  of  which  we  have  no 
report.  "  Who,"  he  asked,  ''could  have  miu-- 
dered  this  innocent  and  obliging  gentleman, 
except  some  person  who  had  access  to  his 
house,  wherein  he  was  murdered,  and  had 
malice  against  himself '?  And  these  two  can 
meet  in  no  person  but  this  unnatural,  bar- 
barous son ;  for  one  of  the  things  that 
heightens  his  guilt  is,  that  he  should  ablior  a 
father  who  engaged  mere  strangers  to  love 
him  as  a  friend."  It  had  been  proved  that 
when  Sir  James  "  came  from  the  leaden 
mines  he  fied  into  Culter,  as  a  trembling 
partridge  pursued  by  a  hawk,  telling  some 
gentlemen  that  he  had  been  pursued  seven 
miles  by  his  unnatural  son." — "  All  the 
supreme  courts  in  Europe,"  continued  the 
learned  counsel,  "  have  found  the  attempt  to 
kill  sufficient  to  infer  parricide :  this  is  a  higher 
degree  of  guilt  than  cursing,  and  yet  that  infers 
death  ;  and  to  attempt  to  k  ill  a  father  is  more  vil- 
lainous than  to  kill  a  stranger.  What  shall 
be  said  then  of  frequent  and  deliberated  at- 
tempts ?     And  thus  you  have  this  son  again 
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proved  guilty  of  death,  and  even  parricide. 
That  which  hastened  the  perpetrating  this 
crime  was,  that  his  father,  wearied  out  with 
his  villainies,  was  at  last  forced  to  dispone  his 
estate  to  his  second  son ;  and,  though  there  be 
nothing  more  ridiculous  than  to  ask  what 
reason  the  son  had  to  kill  his  father,  as  he 
now  does — for  there  can  be  no  reason  for  so 
barbarous  an  action — yet  this  was  a  motive 
to  him,  and  may  be  a  proof  to  you ;  for  so 
kind  a  father,  who  had  tried  all  means  and 
methods  to  reclaim  his  licentious  son,  had 
never  proceeded  to  this  unless  he  had  been 
driven  to  it  by  those  frequent  attempts  made 
by  his  son  upon  his  life,  in  hopes  to  enjoy 
his  estate  by  the  death  that  he  was  to  give. 
To  disappoint  which  hopes,  his  father  de- 
signed to  settle  his  estate  on  the  second  bro- 
ther ;  after  which  settlement  he  could  gain 
nothing  but  the  gallows  by  killing  his  father  : 
whereupon   he,    to   prevent  the    delivery    of 

the  disposition,  did  associate  to  himself 

Thomson,  whom  himself  used  to  call  the 
devil's  tailor,  Thomson's  wife,  and  Janet 
Johnstoun,  who  was  his  own  concubine,  and 
his  father's  known  enemy,  whom  he  could 
never  have  frequented  except  upon  so  barba- 
rous a  design.  Thomson  denied  that  he  was 
in  the  house  for  eight  days  before  ;  and  yet  it 
is  proved  he  was  in  Sir  James's  house  the 
night  the  murder  was  committed.  Johnstoun 
denied  also  before  the  Council  that  she  was 
out  of  her  house  after  nine  o'clock  that  night, 
and  yet  it  is  proved  that  she  staid  abroad  till 
after  twelve,  so  that  her  husband  was  forced 
to  send  for  a  stranger  to  give  suck  to  her 
infant.  Why  did  they  both  deny,  or  she 
abandon  her  child,  at  so  suspect  a  time? 
And  it  is  ridiculous  to  pretend,  as  they  do, 
that  they  forgot  so  extraordinary  a  circum- 
stance, in  so  extraordinary  a  night,  especially 
being  examined  upon  it  within  two  or  three 
days  thereafter.  By  their  assistance  the 
murder  was  designed  to  be  upon  Saturday, 
the  day  of  January ;  but  God,  to  dis- 
cover, and  revenge  a  murder  (which  he 
thought  fit  to  sufter  to  be  committed  for  the 
punishment  of  so  many  preceding  horrid 
crimes),  inspired  Sir  James  to  bring  with 
him  that  night  a  devout  minister,  for  pre- 
paring the  father  and  proving  against  the 
son ;  and  this  pious  and  grave  man,  whose 


merit  may  be  laid  in  balance  with  many 
witnesses,  depones  that  he  heard  that  night 
the  noise  of  many  people  within  the  house, 
which  was  inconsistent  with  Sir  James's 
drowning  himself  without  it;  and  depones 
that  his  attention  followed  this  noise  until  it 
died  out  towards  the  river,  into  which  he  was 
thrown  by  them  ;  and  the  brink  is  proved  to 
have  been  broken  and  beat  by  many  feet, 
which  fortifies  much  this  deposition.'' 

Upon  the  miracle  of  the  bleeding  of  the 
corpse  Sir  George  was  very  great.  Therein, 
he  said,  "  God  Almighty  himself  was  pleased 
to  bear  a  share  in  the  testimonies  which  we 
produce  ;  that  Divine  Power  which  makes  the 
blood  circulate  during  life  has  ofttimes,  in  all 
nations,  opened  a  passage  to  it  after  death 
upon  such  occasions,  but  most  in  this  case  ; 
for  after  all  the  wounds  had  been  sowed  up, 
and  the  body  designedly  shaken  up  and 
down,  and,  which  is  most  wonderful,  after 
the  body  had  been  buried  for  several  days, 
which  naturally  occasions  the  blood  to  con- 
geal, upon  Philip's  touching  it  the  blood 
darted  and  sprung  out,  to  the  great  astonish- 
ment of  the  chirurgeons  themselves,  who 
were  desired  to  watch  this  event ;  whereupon 
Philip,  astonished  more  than  they,  threw 
down  the  body,  crying,  O  God !  O  God ! 
and,  cleansing  his  hand,  grew  so  faint  that 
they  were  forced  to  give  him  a  cordial," 
He  next  adverted  to  the  evidence  of  the  two 
children,  sent,  as  he  observed,  by  Divine 
Providence,  which  oft-times  reveals  itself  by 
the  mouths  of  babes  and  sucklings,  in  order 
that  no  shadow  of  difficulty  might  remain  on 
the  case.  "  How  then,"  he  proceeded,  in 
peroration,  from  wliich  we  gather  several 
interesting  circumstances  of  the  case,  and 
incidents  that  marked  the  progress  of  the  trial 
of  which  there  is  no  other  notice  in  the  report, 
'"  should  the  least  scrtiple  remain  with  you, 
before  whom  so  full,  so  clear,  and  so  legal  a 
probation  has  been  led,  that,  like  a  bend, 
every  part  of  it  supports  another  ;  and,  like  a 
chain,  every  link  draws  on  another  ?  I  need 
Tiot  fortify  so  pregnant  a  probation  by  laying 
out  before  you  how  often  he  and  his  com- 
plices have  contradicted  one  another,  and 
even  how  often  he  has  contradicted  himself 
in  the  most  obvious  and  material  points,  and 
how    he   denies    everything  with   oaths  and 
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with  equal  confidence,  though  never  so 
clearly  proved;  albeit  such  as  these  are  the 
chief  things  that  make  up  the  probation  in 
other  cases  :  nor  how  he  sudered  the  greatest 
indignities  imaginable  iVom  his  complices  in 
presence  of  the  Privy  Council,  though  this 
convinced  many  of  their  Lordships  that  he 
was  at  the  mercy  of  those  complices,  who 
were  too  far  upon  his  secrets  not  to  be  slav- 
ishly submitted  to.  But  I  cannot  omit 
how  that  since  he  came  into  prison  he  has 
lived  so  impiously  and  atheistically,  as  shows 
that  he  had  no  awe  upon  his  spirit  to  re- 
strain him  from  committing  any  crime  from 
a  love  to  God  or  a  fear  to  hell ;  and  that  he 
constantly  filled  and  kept  himself  drunk 
from  morning  till  night,  thereby  to  drown 
the  voice  of  his  conscience,  and  to  make  him- 
self insensible  of  the  terrors  of  the  Almighty. 
'•The  judges  have  declared  what  was  neces- 
sary to  be  proved,  and  you  are  only  to  judge 
if  we  have  proved  what  they  have  thought 
necessary ;  and  therefore  there  is  no  place  to 
doubt  if  a  man's  life  may  be  taken  upon 
mere  presumptions,  for  the  judges  have  eased 
you  of  that  scruple  by  finding  the  grounds  in 
this  qualified  libel  relevant ;  and  his  own 
advocates  have  acknowledged  this  probation 
to  be  so  strong  and  unanswerable,  that  be- 
fore the  half  of  it  was  led  they  went  away 
and  deserted  a  client  whom  they  found  they 
could  not  defend ;  nor  should  any  man  doubt 
of  a  probation  which  one's  own  advocates 
think  invincible.  If  then  such  amongst  you 
as  are  fathers  would  not  wish  to  be  murdered 
by  your  own  children,  or  such  of  you  as  are 
sons  would  not  wish  the  world  to  believe  that 
you  are  weary  of  your  fathers,  you  will  all 
concur  to  find  this  miscreant  guilty  of  a 
crime  that  God  has  taken  so  much  pains  [an 
odd  expression]  to  detect,  and  all  mankind 
had  such  reason  to  wish  to  be  punished. 
May  then  the  Almighty  God,  who  formed 
your  hearts,  convince  them  ;  and  may  this 
poor  nation  cite  you  as  the  remarkable 
curbers  of  vice  to  all  succeeding  ages  !"' 

When  Sir  George  Mackenzie  had  concluded 
his  address  '•  his  Majesty's  Advocate  protested 
for  an  assize  of  error  against  the  inquest,  in 
casethey  should  assoilzie  [acquit]  the  pannel.'' 
That  is  to  say,  he  protested  that,  in  case  the 


jury  should  pronounce  the  prisoner  not  guilty, 
he  might  be  entitled  to  have  them  brought  up 
to  be  tried  themselves  for  giving  a  wrong  ver- 
dict!  For  such  formerly  was  the  law  in 
Scotland— a  law  of  the  practical  ajjplication 
of  which  to  the  coercion  and  punishment  of 
jurors  there  are  many  examples  in  the  ancient 
records  of  her  criminal  jurisprudence.  The 
text-writers  indeed  assert  that  juries  could 
not,  under  this  state  of  the  law,  be  punished 
simply  on  account  of  an  erroneous  verdict 
either  for  or  against  the  pannel,  but  only  for 
the  wilful  error  of  absolving  him  against 
clear  evidence.  Nothing  can  be  clearer,  how- 
ever, than  that  any  verdict  of  acquittal  what- 
soever must,  under  such  a  system,  have  been 
given  with  a  feeling  on  the  part  of  those  who 
joined  in  it  that  they  were  exposing  them- 
selves to  the  risk  of  fine  and  imprisonment : 
the  verdict  could  always,  if  it  displeased 
the  public  prosecutor,  in  other  words  the 
Crown  or  the  government,  be  called  an  erro- 
neous verdict;  and  then  the  trial  of  the  un- 
fortunate jurors  could  alone  decide  whether 
their  error  was  to  be  held  wilful  or  conscien- 
tious. This  crime  of  wilful  error  was  tried 
by  what  was  called  a  grand  assize,  consisting 
of  twenty- five  gentlemen  possessed  of  estates 
in  land;  and  the  punishment  for  it  was  im- 
prisonment for  a  year,  forfeiture  of  moveables, 
and  infamy.  Assizes  of  error,  however,  have 
not  been  heard  of  since  the  Revolution,  which 
in  Sco-tland  swept  away  even  more  old  abuses 
than  in  England,  inasmuch  as  there  were 
more  to  sweep  aAvay :  they  were  declared  to 
be  a  grievance  by  one  of  the  Acts  of  the  Con- 
vention of  Estates  in  1689. 

On  the  present  occasion  none  of  the  jurors 
chose,  or  probably  felt  any  inclination,  to 
expose  themselves  to  the  vengeance  with 
which  the  Lord  Advocate  had  threatened 
them.  In  Scotland  the  verdict  does  not 
necessarily  express  more  than  the  opinion  of 
a  bare  majority  of  the  jury;  the  agreement  of 
eight  of  the  jurors  is  as  eliective  as  would  be 
that  of  the  whole  fifteen;  but  in  this  case 
they  were  as  imanimous  as  they  would  have 
been  required  to  be  in  England.  The  written 
judgment  they  returned  was  in  these  terms  : 
— "  The  whole  assize  called  upon  the  jury  of 
Philip  Standsfield,  upon  the  three  points 
following  particularly  libelled  against  him  ; 
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to  Avit,  tlie  crime  of  treason,  the  cursing  of 
liis  father,  and  accession  to  his  father's  mur- 
der ;  they  unanimously,  in  one  voice,  by  the 
mouth  of  William  Bailie  of  Lamington, 'their 
chancellor,  find  the  pannel  guilty  of  the 
foresaid  crimes." 

The  Court  then  pronounced  the  following 
sentence  upon  the  unhappy  man  : — 

"  The  Lords  Justice  General  and  Commis- 
sioners of  Justiciary,  having  considered  the 
verdict  of  the  asoize  returned  against  Philip 
.Standslleld,  they,  by  the  mouth  of  John 
Leslie,  Dempster  of  Court,  decerned  and  ad- 
judged the  said  Philip  Standsfield  to  be 
taken  upon  Wednesday  next,  being  the  15th 
^f  February  instant,  to  the  Market-cross  of 
Edinburgh,  and  there,  betwixt  two  and  four 
o'clock  in  the  affernoon,  to  be  hanged  on  a 
gibbet  till  he  be  dead,  and  his  tongue  to  be 
cut  out  and  burnt  upon  a  scaffold,  and  his 
right  hand  to  be  cut  off  and  affixed  to  the 
east  port  of  Haddingtoun,  and  his  body  to  be 
carried  to  the  Gallowlie  betwixt  Leith  and 
Edinburgh,  and  there  to  be  hanged  up  in 
chains;  and  ordains  his  name, fame,  memory, 
and  honours  to  be  extinct,  his  arms  to  be 
riven  forth  and  delete  out  of  the  books  of  arms, 
swa  that  his  posterity  may  never  have  place, 
nor  be  able  hereafter  to  bruik  or  joyse  any 
honours,  offices,  titles,  or  dignities,  within 
this  realm  in  time  coming,  and  to  have  for- 
faulted,  amitted,  and  tint  all  and  sundry  his 
lands,  heretages,  titles,  offices,  tacks,  steddings, 
rooms,  possessions,  goods  and  gear  whatsom- 
€ver  pertaining  to  him,  to  our  Sovereign  Lord, 
to  remain  perpetualiie  with  his  Highness  in 
property.  Which  was  pronounced  for  doom  : 
whereupon  his  iMajesties  Advocate  asked  and 
took  instruments." 

"  Which  doom  and  sentence  above  writ- 
ten,"' concludes  the  report,  "  was  accord- 
ingly put  in  due  execution  upon  the  person 
of  the  said  Philip  Standsfield,  in  manner 
above  prescribed." 

And  thus  was  sent  the  son  after  the  father — 
the  murderer  after  the  murdered — the  ruthless 
t.rampler  upon  the  fountain  of  his  own  blood 
after  him  who  had  received  his  death  from 
the  hands   to    which  he  had  himself  c-iven 


life.  The  haze  of  popular  superstition  with 
which  the  case  is  surrounded  is  no  unfit  at- 
mosphere for  one  of  the  darkest  and  saddest 
of  domestic  tragedies  to  be  found  in  our 
judicial  records;  a  tragedy,  as  we  may 
gather  from  many  glimpses  we  have,  through 
the  scene  chiefly  presented  to  us  by  the  trial, 
into  the  background  of  the  past,  of  long  years 
of  sin  and  sorrow  before  the  horrors  of  that 
last  midnight  in  which  the  old  man  s  breath 
was  crushed  out  of  him  by  the  son  who  had 
already  broken  his  heart.  Philip  Standsfield 
is  said  to  have  been  a  reprobate  from  his 
youth  upwards,  and  a  story  is  told  by  the 
Scottisli  church  historian  Wodrow  which 
makes  his  doom  to  have  been  pronounced  by 
the  voice  of  prophetic  sagacity,  not  unin- 
spired, long  before  he  heard  the  fatal  words 
from  the  lips  of  the  Dempster  of  tlie  High 
Court  of  Justiciary.  "  This  profligate  youth," 
Wodrow  writes,  ''  being  at  the  University  of 
St.  Andrew's,  a  good  many  years  before  he 
committed  this  barbarous  murder,  came  to  a 
sermon  in  Kinkell  Close,  about  a  mile  from 
St,  Andrew's,  where  Mr.  John  Welsh  Avas 
preaching,  and,  in  his  spite  and  mocking,  in 
time  of  sermon,  tlirew  somewhat  or  other  at 
the  minister,  which  hit  him.  The  minister 
stopped,  and  said  he  did  not  know  vt'ho  had 
put  that  public  afl'ront  on  a  servant  of  Christ;- 
but,  be  he  who  he  would,  he  was  persuaded 
there  would  be  more  present  at  his  death  tiian 
were  hearing  him  preach  that  day,  and  the 
multitude  was  not  small,  Tiiis  was  accom- 
})lished,  and  Mr.  Standsfield  acknowledged 
this  in  prison  after  he  was  condemned,  and 
that  God  was  about  to  accomplish  what  he 
had  been  warned  of."  Wodrow  says  that  he 
had  the  circumstance  "  from  several  hands, 
and  one  of  them  present  when  this  passage 
fell  out.''  The  clergyman  who  made  this 
severe  repartee  was  a  great-grandson  of  John 
Knox,  and  one  of  a  family  eminent  in  tlie 
Scottisli  church  for  eloquence  and  courage 
during  nearly  the  whole  of  the  stormy  period 
from  the  Reformation  to  the  Revolution. 
The  time  of  Mr.  John  Welsh's  preaching  in 
Fife  was  from  about  1G70  to  1<j74. 
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